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JOHN LOWELL, CmcuiT Jinoas. 

Afflrmance of admiralty decree — in- 
terest, 47. 

Cross- bill — demurrer — reforraation 
of contract, 815. 

Jurisdiction — railroad cliartered in 
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Patent — oatli on application for reis- 
sue — lâches, 90. 



Patent — infringoraent, 175. 

Patent — rubber boot strap, 93, 

Patents— praetice, 601. 

Patent — application for sarae inven- 
tion, 653. 

Trover — trespass — sale by judgment 
créditer without notice to debtor, 
251. 



NATHAN WEBB, District Judge, Maine. 

Commissioner— fées for keeping docket — inspection, 99. 

DANIEL CLARK, District Jddge, New Hampshirb. 

THOMAS L. NELSON, District Judge, Massachusetts. 

LE BARON B. COLT, District Jodge, Rhode Island. 

Patent — infringement, 378. Suit against administrator — misjoin^ 

Patent — " jewelry" — infrlngement, der, 199. 

SECOND CIRCUIT. 



SAMUEL BLATOHFORD, Associatb Justice of thb Suprême Court. 



Common carrier — péril of sea— swell 
of passing vessel, 192. 

Constitutional law — capitation tax — 
uniformity of taxation, 135. 

Copyright— title, 692. 

Customs duties — imported hay— pro- 
test. 584 

(iii) 



Patent — reissue, 647. 
Paient — reissue, 596. 
Shipping — oral agreement — recovery 

of f reight money, 192. 
Tradesmen — flrm name — infringe~ 

ment, 561. 



IV 



BNITBD STATES CIRCUITS. 



WILLIAM J. WALLACE, Oibcitit Judge. 

Action by stockholder to restrain f ur- 

ther issue of .bonds, 467. 
Bâtiment — aasumpsit — action on oon- 

tract by third party, 519. 
Bankruptcy — action by receiver — 

fraudulent transfer, 636. 
Exceptions to évidence — res gestm — 

impeaching witness, 713. 
Jurisdiction— taxes and asseasments, 

195. 



Misjoinder of parties — severance, 486. 
Patent — fraud — vacating, 611. 
Patent — infringement, 602. 
Pledge — priority of lien — équitable 

interest— attachment, 578. 
Removal of cause — delay in moving 

to remand, 561. 
Btatutes — repeal by implication, 508. 
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667. 
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Patent — abandonment — profits and Pateat — reissue — olocks, 4b. 
damages — past infringement, 638. 

A. 0. COXE, District Judge, N. D. New Yokk. 

Bankruptcy — mortgage proving de- Municipal bonds — reissue, 
flciencyatterforeclosure, 822. 

Customs duties— protests, 891. 

Hal>eas corpus — power of court to 
modify or set aside judgment, 86._ 

Municipal bonds — omissions in péti- 
tion of tax-payers — fédéral courts, 
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Négligence— question for" jury — évi- 
dence, 156. 

Kon-residents — seourity for costs, 
105. 

Towage— négligence — contract, 178. 



ADDISON BROWN, District Judge, 8. D. 

Admiralty — costs — docket fee, 607. 

Admirai ty — judicial sales — partition 
— marshal's fées, 455. 

Anchor — négligence— slip, 831. 

Bankruptcy— assignee'.saocount,158. 

Bankruptcy — rent — machinery, 319. 

Collision — identity of vesstls, 6o3. 
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Collision — tug and tow, 724. 
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Nbw York. 
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Beamen's wages— désertion, 605. 

Shipping— bill of lading, 459. 

Hhippiug — bills of lading — excep- 
tions, 733. 

Shipping— part owners — tort of ves- 
sel — staïute of limitations — libel in 
rem — in personam, 547. 

Shipping — Personal injury, 655. 

Shipping — icaworthiness — charter — 
overloading cargo, 380. 

Warehousemen— storage lien, 528. 

Witatssincriminatinghimself — Rev. 
St. 5 860— fifth amendment, 87. 



CHARLES L. BBNBDIOT, District Judge, B. D. New York. 



Collision — schooner — tug and tow, 

190. 
Counterfeiting United States coin — 

coin not finished, 823. 
Demurrage — charter-party — cargo, 

654. 



Shipping — bill of lading — delivery, 
189. , 

Shipping — breach of charter — dévi- 
ation— damage to cargo, 556. 

Spécifie performance— title, 120. 



TJNITED STATES OIEOUITS. . T 

HOTT H. WHEBLBR, District JunaB, Vbemont. 

Design patents — infringement, 824. Patent — anticipation — description, 
Eabeas corpus — commitment by com- 827. 

missioner, 722. Patent— patentability, 6S4. 

Injunction to state courts, 617. 
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AUGUSTUS S. SETMOUR, District Jodgb, E. D. North Cabolina. 
ROBERT P. DICK, District Jud&k, W. D. North Carolina. 

Partnership— losses and profits — dormant partner, 886. 

GEORGE 8. BRTAN, District Judcib, Sodth Cabolina. 

R. W. HUGHES, District Jcdgb, E. D. Virginia. 

Action for death caused bj négligence — admiralty Jurisdictlon— state ttati 
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Jurisdiction — removal act of 1875, Removal of cause — registered lettera 

705. and money orders, 841. 
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fraudulent sale, 712. 
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JOHN ERSKINE, District Judge, S. D. Georgla. 

EDWARD 0. BILLINGS, District Judge, E. D. Louisiana, 
Jurisdiction — mattnr in dispute, 665, 

ALECK BOARMAN, District Judge, W. D. Louisiana. 
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AMOS MOBRILL, District Judge, E. D. Texas. 

Salvage — award, 692. 

A. P. McCORMICK, District Judge, N. D. Texas. 

Dépositions — practice in fédéral courts, 859, 

B. B. TURNER, District Judge, W. D. Texas. 
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Admiralty— jurisdiction — maritime liens— order of payment, 263, 
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Pension laws — excessive fee, 686. 
HENRY B. BROWN, District Judge, E. D. Michigan. 

New trial — disturbiiig verdict, 131. Quitclaim deed — notice to grantee — 
Passing counterfeit obligation of rolease — notice to purchaser, 579. 
United States — sentence — habea» Removal of cause — garnishment, 97. 
corpus, 33. 

SOLOMON J. WITHEY, District Judge, W. D. Michigan. 

MARTIN WELKER, District Judge, N. D. Ohio. 

Commissioner's report — exceptions— Use of dépositions after death of de- 
maritime liens, 743. ponent, 666. 
Contract — rescission — performance, 

674, 



UNITED STATES CIRCUITS. VU 

G. R. SAGE, District Judgb, 8. D. Ohio. 

D. M. KEY, District Jud&b, B. ahd M. D. Tennessee. 
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fellow-servant, 304. 
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THOMAS DRUMMOND, Circuit Jud&e. 

Extradition — illégal arrest — remedy, Railroad — contraot rescinded, 484. 

167. Railroads — consolidation — notice to 

Insolvency — fraudulent préférence, bondholders, 513. 

■ 164. Retnoval of cause — separable contro- 

Married women — deed of trust — ao- versy, 3. 

knowledgment, 361. Removal of cause from one circuit 

Patent — infringement, 40. court to another, 49. 

HENRY W. BLODQETT, District Judae, N. D. Illinois. 

Admiralty jurisdiction— canal— neg- Practice— spécial appearance, 863. 

ligence— damages, 543. Bliipping — contract of aflreightment, 

Military service — enlistment of mi- 327. 

nor — habeas corpus, 26. Use of mail for fraudulent purposes — 

Patent for design — novelty, 321. évidence — act of agent, 907. 

SAMUEL H. TREAT, District Judgb, 8. D. Illinois. 
WILLIAM A. "WOODS, District Judgb, Indiana. 

Partnership — use of individual name Patent — practice, 262. 
— dissolution, 816. 

CHARLES E. DYER, District Judgb, E. D. Wisconsin. 

Conversion of trust property — equity Removal of cause — counter-claim — 

jurisdiction, 121. cross-bill, 465. 

Estâtes of decedents — statutes of Rent-charge— release deed, 495. 

limitations — ^jurisdiction, 292. Service of summons on town clerk, 

Indictment— dùplicity, 901. 201. 
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Pledge — warehouse receipt — grainin Removal of cause — non-iiegotiable 
elevator, 677. instruments— citizeusliic, 657. 
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Habeas corpus — constitutional law — State bonds in aid of railroads — taxes 
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ARNOLD KREKEL, District Judge, W. D. Missouri. 
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ELMER s. DUNDT, District Judge, Nebraska. 
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tion, 28. 

LORENZO SAWYER, Circuit Judge. 

Public and private nuisance from Taxation — exemption — railroads — 

mining débris — constitutional law, fourteenth amendment, 385. 
753. 

OQDEN HOPFMAN, District Judge, Califoknia. 

Chinese immigration — treaty— act of Chinese immigration — certificate — 
1882, 506. act of 1882, 527. 

GEORGE M. SABIN, District Judge, Nevada. 

Writ of error — superaedeas — exécution, 56. 
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Stoutenbdrgh V. Wharton. 

' Oircuit Court, D. New Jersey. October 12, 1883.) 

Removal of Causes— Failure td Pilb Copy op Rbookd from JStatb Court 

WITHIN RKQCIRBD TiME. 

SuitB pending in the state courts can only be transferred into the fédérai 
courts by authorily of the laws of congress; and where parties seek to avail 
themselves of the provisions of such acts tney must comply with ail the tcrms 
and conditions Irapoaed in them. The requirenient of the aotof 1875, that a 
copy of the record of the proceedings in the state court shall be flied in the 
circuit court on the first day of the next session thereof following the flling of 
the pétition for removal, is mandai ory, and an order extending the time within 
■which the copy of the record shall be flled, can only be allowed in cases where 
it is impossible for the party removing the cause to obtain the required copy. 

Motion to File Eecord. Eule to show cause. 

P. L. Voorkees, for the rule. 

J. Emmett Stoutenburgh, contra. 

Nixon, J. The only question presented in the case is whether the 
défendant shoiiid be allowed to file in this court, at the présent term, 
a copy of the record of the proceedings in the state court. The facts 
are thèse: On the fifteenth of August, 1882, a suit was commenced 
in the suprême court of the state of New Jersey by summons return- 
able October 10, 1882. The déclaration was dulyfiledon November 
2d following. Before the time had expired for the défendant to plead, 
to-wit, on December 1, 1882, according to the provisions of the third 
section of the act of Mareh 3, 1875, he presented his pétition to the 
state court for the removal of the cause, accompanied with a bond, 
v.l8,no.l— 1 
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conditioned that he would enter in the circuit court of the United 
. States for the district of New Jersey, on the first day of its next ses- 
sion, a copy of the record in said suit, and would pay ail costs that 
might be awarded by the court, if it should hold that the suit waa 
wrongfuUy or improperly removed. The pétition and bond were ac- 
cepted by the state court, and an order for the removal allowed in 
open court on the same day. The next term of this court, after the 
pétition for removal was filed, opened on the fourth Tuesday of 
March, 1883. So far as it appears, no steps were taken by the at- 
torney of the removing party to hâve thecOpy of the record filed at 
that term. He now applies at the September term of the court for 
leave to file the same, claiming that he had not been guilty of lâches 
in the case, inasmuch as he had given verbal directions to the clerk 
of ,the state court to make out, certify, and send to this court a copy 
oï the record of the proceedings before the March term of the court, 
and he supposed that bis request had been complied with. 

I am satisfied that there is no power in this court to grant the 
application. Controversies pending in the courts of the state can 
only be transferred into the fédéral courts by authority of the laws of 
congrese; and when parties seek to avail themselves of the provisions 
of Buch acts they must comply with ail the terms and conditions im- 
posed in them. The third section of the act of 1875 is explieit that, 
before a removal of the suit cain be had, the party or person desiring 
it shall file a pétition for the removal, and a bond, with good and 
sufBcient security, for his or her entering in the circuit court of the 
United States on the first day Of its then next session, a copy of the 
record in such suit, and for paying ail costs that may be awarded by 
the circuit court, if said court shall hold that the suit was wrongfuUy 
and improperly removed thereto. The section then proceeds to 
exact, that "the said copy being entered as aforesaid, in the said 
circuit court of the United States, the cause shall then proceed in the 
same manner as if it had been originally commenced in the said 
circuit court." That thèse provisions are mandatory, and not merely 
directory, is manifest, not only from the uniform construction which 
the words "as aforesaid" hâve received from the courts since they 
first appeared in the twelfth section of the judiciary act down to the 
présent date, (see McLean v. lîy. Co. 16 Blatchf. 317,) but also from 
the seventh section of the act of 1875, in which congress makes what 
it deems proper exceptions to a strict compliance with the provisions 
of the fifth section. If 20 days do not elapse between the date of 
filing the pétition for removal and the first day of the next session of 
the circuit court, the petitioner shall be allowed full 20 days for filing 
the record. If the clerk of the state court interposes any hindrance 
to his promptly obtaining a copy of the record, not only may a writ 
of certiorari issue from the circuit court to the state court, but the 
circuit court is authorized to make an order extending the time within 
which the copy of the record shall be filed. Such extension is only 
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permissible, however, in cases where it is impossible for the parties 
or person removing the cause to obtain the required copy. If con- 
gress had intended that the lapse of memory on the part of the attor- 
ney of the removing party shôuld be regarded as a sufficient reasou. 
for the court to extend thé time of filing the record, it would not 
hâve limited the rights to the single case of the impossibility of ob-; 
taining the record from the clerk of the state court; and ail the 
authorities seem to be to the same eiïect. See Bright v. M. d St. P. 
R. Co. 14 Blatchf. 214; Burdichy. Haie, 7 Biss. 98; McLean t. St., 
Paul é G. Ey. Co. 16 Blatchf. 317. 

Tbis case must be remanded to the state court. 

See Qlovei- v. SJiepperd, 15 Fed. Bep. 833 ; Sali v. Brooks, 14 Fkd. Ebp. 
113. 



CoBBiN V, BoiES and others. 
{Circuit Oowrt, N. D. Illinois. June, 1883.) 

1. Removai, of Cause — Thk Rulino m Barney ». Latham. 

Barney v. Latham, 103 U. 8. 205, followed, where it is heW, that uûder the 
second clause of Ihe second section of the act of Maroh 3, 1875, c. 137, ( 18 Bt. 
pt. 3, p. 470,) when in any suit mentioned therein there is a controversy wholly 
between citizens of difEerent states, which can be fuUy determined as between 
tbem, then either one or more of the plaintilïs or the défendants actually in- 
terested in such controversy may, on complying with the requirements of the 
statute, remove the entire suit. 

2. Same. 

The right to remove dépends upon the case as disclosed by the pleadings 
when the pétition for removal is flled, and is not affected by the fact that a de- 
fendant who is a citizen of the same state with one of the plaintifCs may be a 
proper, but not an indispensable, party to such a controversy. 

In Equity. 

W. J. Manning and McGlellan é Cummins, for complainant. 

Flower, Remy é Gregory and J. Edwards Fay, for défendants. 

Drummond, j. Boies, Pay & Conkey were wholesale grocers en- 
gaged in business in Chicago, and Julius K. Graves became a spécial 
partner, under the law of this state, in the sum of $50,000, contrib- 
uted to the capital of the firm. . The firm was unsuccessful and be- 
came inaolvent, and the plaintiff, a citizen of Massachusetts and a 
créditer of the firm, filed a bill in the state court alleging that vari- 
ons provisions of the laws relating to spécial partnerships had been 
violated by the firm ; among other things, charging that judgments in 
f avor of varions individuals and corporations were conf essed for more 
than was due, upon which exécutions had been issued, and the prop- 
erty of the firm taken. The First National Bank of Chicago, the bill 
alleged, had obtained a judgment on which exécution had been issued 
by a wrongful préférence given by the firm. The bill also alleged 
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that préférences were given in favor of citizens of Massachusetts. 
The First National Bank of Chicago filed a pétition in tfae state 
court, and gave a bond praying for the removaî of the cause to this 
court under the act of 1875, alleging that there was a oontroversy 
which was wholly between the plaintif and the First National Bank, 
and which could be fuUy determined as between them. The parties 
now corne before the court, and the plaintiff raises the question 
whether the case was removable under the statute. There was no 
issue formed in the state court, and therefore the question must be 
decided upon the bill and the pétition of the First National Bank, 
and it seems to me tljere can be no doubt but that there is a oontro- 
versy which is wholly between the plaintiff and the bank; that is to 
say, whether the judgment was a valid judgment as against the firm, 
and the plaintiff as one of its creditors. The bank is not interested 
in any controversy which the plaintiff may hâve with other judgment 
creditors of the firm. Its position is that the judgment in favor of 
the bank is valid, irrespective of what may be true of any other claim 
or judgment. 

It is objected that there are other défendants who are citizens of 
the same state with the plaintiff, and if the court takes jurisdiction 
of the case and of the varions controversies which arise, it must dé- 
cide controversies between citizens of the same state. That may be 
true, but the suprême court of the United States has decided, in Bar- 
ney v. Latham, 103 U. S. 205, that in a case like this the applicaton 
for removal takes with it to the fédéral court the whole case, and 
therefore the controversies between the plaintiff and the citizens of 
Massachusetts, who are défendants with others, must also corne into 
this court. This being in the nature of a creditor's bill, which charges 
illégal and fraudulent acts afifecting the rights of the plaintiff against 
différent individuals of différent states and différent corporations, it 
can hardly, therefore, be considered a case where the différent con- 
troversies are so far separated as that one can be removed without the 
others. In Barney v. Latham one of the objections taken to the re- 
moval 0^ the case was that the Winona & St. Peter Land Company, one 
of the défendants, was a corporation of Minnesota, of which state one 
of the plaintiffs was a citizen ; and the court held, notwithstanding 
that fact, the cause was removable, at the same time saying that to the 
other controversies in the case, independent of the one which author- 
ized the removal, the land company was not an indispensable party, 
although it might be a proper party. That is true in this case. The 
citizens of Massachusetts who are made défendants may be proper 
parties, but they are not indispensable parties, to the controversy 
between the plaintiff and the First National Bank of Chicago. The 
bill might hâve been filed by the plaintiff against the members of the 
firm and the bank, without making the other défendants parties. 
And then the défendants, citizens of Massachusetts, hâve not been 
eerved with process, and never may personally appear in the case. 
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The only question there can be, therefore, in this case, îs whether 
congress had the power to authorize the removal of a cause where 
there was one controversy between citizens of différent states, and 
another between the plaintiff and some défendants who were citizena 
of the same state with him. No question seems ever to hâve been 
made by the courts as to the right of congress to pass such a law, 
and therefore I think the court will order the transcript to be ûled 
and the case to be docketed in this court. 

See Oit}/ of Chieago t. Mutchinson, 15 Fed. Bep. 129. 



Langdon V. Foaa. 
(Gireuii Court, S. D. Nm York. July 16, 1883.) ^ 

1. Rbmoval — AcT OF 1875, } 2 — Sbyerablk Controvbrst — MmiNô Corpora- 

tion— Fhaudulent Organizatton. 

An action against several défendants may be renioved to the circuit court by 
one of them, againét whora alone there is a separable controversy, which can be 
fully determined without the présence of the other défendants, no matter what 
additional controversies or grounds of action the complaint may coatain. 

2. Same — Mining Corporation — Fraudcient Orsanization— Iliegal Issue 

OF Stock. 

Where the trustées of a mining Company, with $10,000,000 nominal capital, 
at its organization issued ail its stocls as full-paid, in the purchase of certain 
mining property worth less than $100,000, and then, m pursuance of a previous 
agreement with the grantor of the land, took back an assignaient of ail the 
stock to Ihemselves, and paid to the seller of the property less than $100,000, 
and then put the stock on the market as full-paid stock, and sold it for their 
individual account, some of which the plaintiff purchased, /teirf, in an actioja 
brought by the plaintiff to compel the trustées iudividually to "account" for 
$10,000,000, and also that each of them severally account for their profits on 
such sales of stock, that tho complaint charged no joint account or cpmmunity 
of interest in such sales or profits on stock sold, and that in respect thereto the 
controversy was severable, as neither, if accountable at ail, could be held for 
the profits of the others, and the profits of each could be aetennined without 
the présence of the other défendants, and that the cause was, therefore, remov- 
able. 

Motion to Kemand. 

John R. O'Donnell and Grave M. Harwood, for plaintiff. 

E. F. Hyde, for défendant. 

Bbown, J. This action was brought in the superior court of this 
city by the plaintiff, as a stockholder in the Silver Era Mining Com- 
pany, in behalf of himself and ali other stoekholders, The company 
was organized as a corporation under the laws of this state in Feb- 
ruary, 1880, to hâve a capital of $10,000,000, divided into 100,000 
shares of $100 each. The défendants in the suit are the corporation, 
and five individual défendants who are alleged to hâve been the 
trustées of the corporation at the time of its formation, and during the 
ûrst year afterwards. Three of the défendants, as well as the plain- 
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•iff, are oitizens of New York, where the main office of the corpora- 
tion is also located. Tiie suit was removed to this court upon the pé- 
tition of the défendant Fisk, a citizen of New Jersey, under section 2 
of the act of 1875, on the ground that the suit contains a controversy 
whieh is whoUy between himself and the plaintiff, ^ho are citizens of 
différent states. A demurrer ta the oomplaint was served by the de- 
fend.ant Fisk, on May 22, 1883, before the cause was at issue as to 
the other défendants; and at the June term, which was the first term 
of the superior court at which the issue of law upon the demurrer as 
to the défendant Pisk could possibly hâve been tried, the cause was 
removed to this court. It was, therefore, removed in due time, and 
the first ground for remanding cannot be sustained. Johnson v. John- 
son, 13 Fbd. Rep. 193; Cramer y. Mack, 12 Fed. Eep. 803; Knowl- 
ton V. Congress, etc., 13 Blatchf . 170 : Forrest v. Keeler. 17 Blatohf . 
522; [S. G. 1 Fed. Eep. 459.] 

2. The only other ground for the motion to remand is that the 
cause was not removable at ail, because, as it is claimed, it does not 
contaiu any controversy which can be separately determined between 
the défendant Fisk and the plaintiff; and thia involves an examina- 
tion of the nature of the action. The complaint is in equity. In 
substance it allèges that , the défendants, shortly af ter the organiza- 
tion of the company, and acting as its trustées, agreed with one Henry 
S. Sanders to issue to him as full-paid stock the whole of the capital 
stock of the corporation, in considération of the conveyance to the 
corporation by Sanders of certain mining olaims and property in Ari- 
zona, which were of no value for mining purposes, and of the actual 
market value of less than $100,000, as the défendants knew; that 
shortly afterwards ail of said stock was by Sanders turned over to 
the fiye individual défendants, or some of them, or to them and their 
associâtes and nominees, upon payment of the sum of $46,666.67, as 
near as the plaintiff can ascertain, but at any rate not over $100,000, 
and that this was done in pursuance of an agreement between the 
défendants and Sanders prior to the conveyance of the mining prop- 
erty; that the défendants thereafter, assuming to act in behalf of the 
, corporation, by certifieates of stock issued and circulated by them, 
represented to the public, including the plaintiff, that the stock was 
full-paid; that the plaintiff purchased his stock in the market as 
full-paid stock, relying on such représentations; that after the issue 
of said stock as aforesaid the corporation had no means of develop- 
ing and improving the property purchased, and, failing to work it, it 
had beoome forfeited and passed beyond the control of the corpora- 
tion; that upon the purchase of plaintiff 's stock a new certificate was 
issued to him for 100 shares as full-paid stock, upon his surrender of 
the former certifieates. 

The complaint then charges "that the individual défendants hâve 
individually sold the stock, or a portion thereof, so turned over to 
them, as aforesaid, and that said individual défendants hâve indi- 
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vidnaUy received large sums of money, — gains and profits from the 
sales of the stock of the défendant corporation, or from, the portion 
thereof sold; that plaintiff is unable to state definitely the amount 
received by said individual défendants, and eaoh of them, from the 
sales of such stock, or the amount of profits realized from suoh sales ; 
that the défendants hâve not aocounted for or paid over to the cor- 
poration the différence between the $10,000,000, irepresented by the 
capital stock, and the actual cost or real value of the property con- 
veyed to it by Sanders, nor for their gains on the stock sold by 
them; that the défendants, or a ma]ority of them, are still the trus- 
tées of the corporation, ^hich is in no condition to proseoute any 
action for the relief sought by this action, and negleots to do se ; for 
which reason the plaintiff bringa this sùiti 

The relief prayed for is that the défendants may be "declareditrusr 
tees of the $10,000,000 represented by the capital stock; and that 
they may, coUectively and severally, be decreed to accouat of and 
concerning such sum; and also account for the gains and profits re- 
ceived by each from the sale of the capital stock; that the actual 
value of the property conveyed by Sanders be determined by the 
court, if it had any value, and credited on such acpountii^, and the 
amounts s© found due be brought into court and paid to a spécial ro- 
ceiver for the benefit of ail the stockholders.who may join in this suit 
or corne in under the decree." 

If I under stand the oomplaint rightly, it demanda (1) that the in- 
dividual défendants shall "account" to the coi^poration, or stock- 
holders, for $10,000,000, less such sum as the court may find the 
property conveyed by Sanders to hâve been worth; (2) that they 
"severally account for the profits received by each from the sales of 
the capital stock." 

In ascertaining whether the cause was removable under section 2 
of the act of 1875, it is not necessary to détermine what else the com- 
plaint may contain, how many causea of action, or whether consistent 
or inconsistent, provided it does appear that there is any one sever- 
able controversy coutained in it which is whoUy between citizens of 
différent states, and may be completely determined without the prés- 
ence of the other défendants. If there be such a separable contro- 
versy in the suit, then the whole suit is removable under the act of 
1875. Barney Y.Latham, 103 D. S. 205; Hyde v. Ruhle, lOé U. S. 
407, 409; People v. III. Cent. R. Go. 16 Pbd. Rep. 881. If there is 
no such separable controversy as between the défendant Fisk exclu- 
sively and the plaintiff, then it is not removable. Id. ; Folsom v. 
Continental Bank, 14 Pbd. Eep. 497. 

The twoobjeets apparently sought by the complaint — namely, one, 
an account to the corporation for $10,000,000, and the other, an ac- 
count for profits on the stock sold — are entirely independent, and, as 
it would seem, incompatible with each other. 

Itis difficult to understand upon what theory the défendants can be 
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called to "acoount io the corporation" for money or property which 
neither the corporation nor the trustées, as such, are alleged ever to 
hâve had. See Bobineon v. Smith, 8 Paige, 222; Dodge v. Woolsey, 
18 How. 331; Ang. & A. Corp. § 312. The complaint does not state 
that there was ever a dollar paid in as capital of the company, either 
to the trustées, as such, or into the treasury of the corporation, for the 
stock that was called fuU-paid stock and issued to Sanders as such ; 
or that the corporation was not then as wortbless as the mining prop- 
erty is alleged to hâve been ; or that it parted with anything of value 
in tâking the conveyance. AU that can be gathered from the com- 
plaint in this respect is that the individual défendants undertook, by 
an arrangement with Sanders, to issue ail the capital stock of $10,- 
000,000 to him in exohange for the land, and then to take back from 
Sanders the same stock upon payment to him of somewheiîe from 
$46,000 to $100,000, and through this device to represent to the 
public tfeat the stock was full-paid stock. If this was in fact the 
substance of the transaction, it was, of course, a sham and a cheat, 
and any person actually misled as to the facts, and induced by such 
fràuds to buy stock, believing that $10,000,000 had been put into the 
company in cash, or its équivalent in mining property of that actual 
market cash va,lue, may doubtless hâve his légal action for damages 
for false représentations. No such claim, however, is made in this 
suit, nor are facts stated sufficient to support such an action. The 
only thing remaining in the défendants' hands as trustées which they 
hâve ever had, and for which they could by any possibility aocount, 
is not the sum of $10,000,000, nor any part of it, but the mining 
property itself,. (which they never disposed of,) and the stock which 
they received from Sanders, or the proceeds arising from ibe sales 
of it. No account of the stock is asked, nor any injunction against 
further eales. 

As to this stock, if the complaint states facts sufficient for an ac- 
counting in equity, the prayer of the complaint is against the indi- 
viduals severally who received and sold the stock, "for the gains and 
profits received by each. " There is nothing in the complaint from 
which it can be gathered that any sales of this stock were made by 
them jointly, or on joint account, or for their joint use. The trans- 
fer of the stock to Sanders, being, upon the allégations of the com- 
plaint, an évident sham, in law amounts to nothing. In substance 
and elifect, aceording to the complaint, the défendants, having indi- 
vidually agreed to pay Sandera some $46,666 for the mining prop- 
erty, caused it to be conveyed to the corporation as a payment by 
Sanders into the treasury of the corporation of the whole amount of 
its capital of $5,0,000,000; whereas, by the statutes of this state, it 
could not be lawfully accepted on account of capital, or serve as a 
basis for the issue of stock, beyond its actual value, which, aceord- 
ing to the complaint, was not over $100,000. The défendants them- 
eelves, or some of them, then took from Sanders ail the stock thua 



iiAMaDOM V. Foaa. 9 

illegally issued, and proceeded to put it on the market as full-paîd 
stock, and Bold more or less of it, as the complaint states, for their 
individual profit. The complainant thereupon sues, not for bis indi- 
vidual injury, but for and in behalf of the corporation itself, which, as 
he allégea, is disabled through the défendants being a majority of the 
board of trustées. For the corporation to sue for the profits on sales 
of stock thus issued would seem to import a ratification by tbe cor* 
poration of the issue itself, which, upon the facts stated in the com- 
plaint, was plaiuly illégal and incapable of sucb ratification. Waiv- 
ing this objection, however, as the stock is not alleged to hâve been 
taken or sold for the joint use or profit of the five individual défend- 
ants, each défendant can only be held liable to account (if soch a 
transaction is capable of ratification so as to sustain any action for 
Buch an account) for what stock he caused to be sold, and\the profit 
he individually made upon it. No community of interest among the 
individual défendants is alleged, and no ground is stated upon •which 
either one could be held accountable for any profits made by the 
othera. Franklinv.Jenkim, 3 "Wend. 130; Pom. Eem. §§ 308-310. 
The claim for such profits as against each separate défendant, what- 
ever it may amount to, can therefore be wholly determined without 
the présence of the other individual défendants, and this branch of 
the oase^ — i. «., this "controversy" as to each défendantes therefore 
severable, and the case must, therefore, be held properly removed. 
The corporation défendant, having the same interest as the plaintiff, 
isclassed with the plaintiff as respects removal. RemovcU Cases, 100 
U. S. 457; Peopley.Ill.Cent.B.Co. 16 Fed. Eep. 881, 888. 

If the illégal issue of the stock be viewed as wasting or misapply- 
ing possible property or means of the corporation through the joint 
action of the trustées, it would présent the case of a joint and several 
tort, {Hardon y. Newton, 14 Blatchf. 379; Pom. Eem. § 810; In re 
Alexander, 21 Ch. Div. 149, 161; Flitcroft's Case, Id. 519; In re 
Anglo-French, etc., Id. 492; Eule 51 in Equity;) and the décision in 
Kerling v. Cotzhausen, 16 Fbd. Eep. 705, in 'wbich Mr. Justice Hak- 
LAM concurred, would be controlling that the first branch of the com- 
plaint would aiso be severable at the option of thenon-resident, Fisk. 

The motion to remand is, therefore, denied. 
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Pacipio Coast Stbam-Ship Co. v. Boars of Railboad Com'bs. 

{Œrcuit Uotirt, D. Oalifornia. September 17, 1883.) 

Intçbbtatb Commbrcb— Poweb of thb Staïb to REGaiATE. 

Thue State board of railroad comtnissioners bas no power to regulate or inter- 
féré with the transportation of persons or merciiandiae, by a stearu-ship Com- 
pany, between ports within the state, if they be in transit to or from other 
States, or ■when in navigating the océan the vessel goes beyond a marin eleague 
from the sbore. This power bas been conferred upon congress, and is ex- 
clusive. 

In Bquity. 

Joseph P. Hoge and John J. Roche, for plaintiff. 

N. P. Chipman, for défendants. 

Before Field, Circuit Justice, and Sawyer, Circuit Judge. 

FiELD, Justice. The plaintiff is a corporation formed under the 
laws of California for the transaction of the business of a steam-ship 
Company on thé Pacific coast, and in its bays and harbors, and on the 
Pacific océan. ît is the owner of à large number of steam-ships en- 
gagea in the coasting trade, making voyages from San Francisco, in 
California, to Astoria and Portland, in Oregon; to ports on Puget 
Sound, in Washington territory, and to ports in British Columbia, 
and from San Francisco to San Diego, in California, touching at in- 
termediate ports on the coast. 

AU the steam-ships in making their voyages navigate the Pacific 
océan more than a marine leagaefrom the shore. They carry goods 
sent from Europe, Asiaj and states feast of the Eocky mountains, upon 
through bills of lading via San Francisco. Some of the goods are 
transferred to the vessels in the original packages, and some after 
the packages hâve bee'n opened. Passengers, with and without 
through tickets from other states and from Europe, are carried on the 
steam-ships north and soùth from San Francisco. Passengers and 
freight are also carried in thèse vessels from ports in California to 
other port? in the state. Ail the vessels are enrolled and lioensed to 
darry on the coasting tràde under the acts of congress. 

By the constitution of California, adopted in 1879, ail railroad, 
eaaal, and other transportation companies are declared to becommon 
carriers and subject to législative control. Provision is also made for 
the élection of three persons called railroad commissioners, whose 
duty it is to establish rates of charges for transportation of passen- 
gers and freight ty such companies, and publish the same from time 
to time ; to examine their books, records, and papers ; to hear and 
détermine complaints against them; to punish for contempt of the 
orders and processes of the commissioners, and enforce their décis- 
ions; and to provide a uniform System of accounts to be kept by 
the companies. 

'■'he eomplaint in this case is that the défendants, the commis- 
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BÏoners, elected under tbe constitution, intend and ithreaten.to estab- 
lish rates of charges for passengers and freights on the steam-ships 
of the plaintifif engaged in the coasting trade as mentioned, and ex- 
ercise with respect to them ail the other powers there confe'rred; 
and the plaintifi prays that they may be restrained in that reBpeet. 
This suit was commenced wlien the late commissioners were in office, 
but as it is against the board as an officiai body, and not the -mem- 
bers personally, it has heem resubmitted for décision within the past 
month. 

The défendants admit that it is their purpose to carry into exécu- 
tion the powers with which they are invested, and to establish ratés 
of charges for passengers and freight upon the steam-ships, so far as 
relates to transportation between ports within the state, but disclaim 
ail intetition to regulate or interfère with the transportation of persons 
or freight from ports within the state to ports without it, or from 
ports without it to ports within it. 

The question is, can they regulate or interfère with the transporta- 
tion of persons or merchandise between ports within the state, if they 
be in transit to or from other states, or the transportation involves a 
voyage upon the océan ? The question in one of its aspects is new, 
but in neither of them is it difficult to solve. The constitution vests 
in congress the power to regulate commerce with foreign nations and 
among the several states. The power to regulate is the power to 
govern; toprescribe the rnles by which commerce shall be eonducted; 
to déclare when it shall be burdened with conditions, and when it 
shall be free and untrammeled. 

Commerce, as has often been said, is a term of. large import. It 
includes the carriage of persons, and the transportation, purchase, 
sale, and exchange of comrD,odities between citizens or subjeets of 
other countries and our people, and between the people of différ- 
ent states. It embraces navigation, and extends to ail the instru- 
ments used in navigating inland waters and the océan. 

It was at one time a subject of much discussion and some disa- 
greement among judges whether the power conferred upon congress 
to regulate commerce is exclusive in its character, or concurreot with 
that of the states. By récent décisions this question has been put at 
rest. When the subject upon which congress can act under this 
power is national in its character, and admits and requires uniformity 
of régulation, affecting alike a,ll the states, then the power is in its 
nature exclusive; but when the subject upon which the power is to 
act is local in its opération, then the power of the state is so far con- 
current that its action is permissible until congress interfères and 
takes control of the subject. Of the former class, is ail that portion 
of commerce with foreign countries and among the states which con- 
sists in the carriage of persons and the transportation, purchase, sale, 
and exchange of commodities. From necessity, there Can be but one 
rule in such cases for ail the states ; aad the only power compétent to 
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prescribe a umform rule is one which can act for the wliole country. 
Its non-action in such eases is, therefore, équivalent to a déclaration 
that such commerce shall be free from s ta te interférence. "There 
■would otherwise be," as said in County of Mobile v, Kimhall, "no se- 
curity against conflicting régulations of différent states, each dis- 
criminating in favor of its own producta and citizens, and against the 
products and citizens of other states. But it is a matter of public 
history that the object of vesting in congress the power to regulate 
commerce with foreign nations and among the states, was to insure 
uniformity of régulation against conflicting and discriminating state 
législation." 102 U. S. 697. See, aiso, Cooley v.Boardof Wardens 
of the Port of Philadelphia, 12 How. 299; Gilman v. PhUadelphia, 3 
Wall, 713; Welton v. State, 91 U. S. 275. 

Of the second class, are ail those subjects which can be best reg- 
ulated by local authority, such as harbor pilotage, and the placing 
of buoys and beacons to guide ships to the proper channel in enter- 
ing bays and harbors. Action by the states upon such subjects is 
not deemed any eneroachment upon the power of the gênerai govern- 
ment; but when congress acts with respect to them, the authority of 
the state is superseded. 

It follows, from thèse views, that, withîrespect to ail Interstate or 
foreign commerce, the railroad commissionei-s bave no authority to 
ihterfere. Congress bas prescribed ail the régulations which are per- 
missible, so far as that commerce is carried on in vessels. Those rég- 
ulations, it is true, are principally designed to insure safety in the 
navigation of the vessels, and the protection and health of their of- 
ficers and crews. Congress bas not attempted to prescribe what 
charges may be made for the carriageof persons and merchandise in 
vessels; considering, perhaps, that they were more likely.to be regu- 
lated upon just and équitable principles by compétition than by lég- 
islation. Whatever the reason, congress bas not seen fit to act upon 
that subject. 

With respect to purely domestiff commerce carried on by thèse ves- 
sels, the commissioners possess ail the authority which the state can 
confer. But when can the vessels, in carrying persons and merchan- 
dise between différent ports in the state, be held to be engaged in 
commerce purely domestic? for there is a commerce within the state 
which does not corne within that désignation. We answer that they 
are rtot sa engaged when they take up persons or merchandise to carry 
to a destination within the state from a place iwithout it, or they 
take up persons or merchandise in the state to carry to a place with- 
out its limits, This is the purport of the décision of the suprême 
court in the case of The Daniel Bail, 10 Wall. 567. That vessel 
was engaged in shipping and transporting down Grand river, in 
Michigan, goods destined and marked for other states than Michi- 
gan, and. in receiving and transporting up the river goods brought 
within the state from without its limits. But as her agency in the 
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transportation was entirely within thelimitsof thestate, and she did 
not .run in connection with or in continuation of any line of vessels 
or railway leading to other states, it was contended that she was en- 
gagea entirely in domestic commerce. But the court answered that 
the conclusion did not follow, and said that, — 

" So far as she was employée! in transporting goods destined for other states, 
or goods brought from without the limits of Michigan and destined to places 
within that state, she was engaged in commerce between the states; and, how- 
ever limited that commerce may liave been, she was, so far as it went, subject 
to tlie législation of congress. 'She was employed as an instrument of that 
commerce; for whenever a commodity has begun to move as an article of 
trade from one state to another, commerce in that commodity between the 
states has comraenced. The fact that several différent and independent agen- 
cies are employed in transporting the commodity, some aeting entirely in one 
state and some aeting through two or more states, does in no respect affect 
the châracter of the transaction. To the extent in which each agency acts in 
that transportation, it is subject to the régulation of congress." 10 Wall. 
657, 565. 

'Nor are the vessels engaged in purely doraestic commerce when 
their voyages between ports of the same state require them to navi- 
gate the océan. When they go beyond the marine league thôy pass 
out of the jurisdiction of the state, and come under the exclusive con- 
trol of congress. To bring the transportation within the eontrol of 
the state, as part of its domestic commerce, the subject transported 
must be within the entire voyage under the exclusive jurisdiction of 
the state. Lord v. Steam-ahip Go. 102 U. S. 541. \ 

If the steam-ships of the plaintifî carried any persons or mercHan- 
dise between ports of the state, not going out, on their voyage between 
those ports,of the jurisdiction of the state,.and the persons or merchan- 
dise carried not coming from any other state or a f oreign country, or go- 
ing to another state or country, the transportation commencing and 
ending in the state, then to that extent they would be engaged in com- 
merce purely domestic, and to that extent the railroad commissioners 
might hâve jurisdiction to regulate the fares and freights for transpor- 
tation on the vessels. But it is conceded by the pleadings that in every 
voyage made by the vessels between ports of the state, — ^that is, be- 
tween San Francisco and such ports along the côast,— -they pass 
out upon the océan beyond a marine league from the shore. They 
are, therefore, engaged in no transportation which the commissioners 
can regulate. 

We hâve bad some doubt as tp our jurisdiction in this case, but as 
the commissioners haveraised no objection on that ground, and seem 
anxious to hâve an adjudication as to the extent of their authority, 
we hâve not deemed it expédient to refuse a considération of the ques- 
tions submitted. Without some adjudication upon them> the plain- 
tiff would be placed in great embarrassment. If the commissioners 
bave the authority claimed, the company would be liable to a fine 
of $20,000 for every instance of disregard of their régulations, and 
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eack of its officers would be liable to be punished by fine and im- 
prisonment. 

Let a decree be entered for the plaintiff, as prayed in the bill. 

See Memphis & L, R. R. Co. v. Nolan, 14 Fed. Eep. 532, and note, 534. 



Eggleston and another v. Centennial Mutual Life Ass'n op 

EUELINGTON, lOWA.* 
{Circuit Court, E, £>. Missouri. Septeraber 21, 1883. 

1. INSUHANCE— MuTnAL ASSOCIATION PoLicT— How Bnporcbd— Peactice. 

Where a policy of insurance issued by a mutual association does net flx upon 
the association an absolute liability to pay any particular sum, but only a lia- 
bility to pay the proceeds of a particular assessment to be levied in a particular 
- way, not to exceed a certain sum, and further provides tliat the association 
shall only be liable in a proceeding to compel it to make the assessment, an ac- 
tion at- law to recover the maximum amount named in the policy cannot be 
maintained. 

2. Saub. 

The only remedy in case of the assured's death is by a proceeding in chanceiy 
to cOmpel a spécifie performance. 

At Law. 

Geo. D. Reynolds, for plaintiffs. 

Davis é Davis and Newman é Blake, for défendant. 

MoCrart, J., (orally.) Tbis case is before the court on demurrer 
to the pétition. It is a suit on a policy of insurance issued to him 
by the défendant, wbich is a mutual insurance company. The policy 
provides that in case of the death of the assured the company will 
proceed to make certain assessments upon the policy-holders for the 
purpose of paying the loss. The amount of the loss to be paid is 
not absolutely fixed by the provisions of the policy; it provides for a 
certain mode of assessment upon the policy-holders in case of the 
death of a member, and for the payment of the proceeds of said 
assessment^ not exceeding $5,000 in this case, to the beneficiaries of 
the insured. The policy also contains, among other conditions, the 
folio wing : 

"The orily action maintainable upon this policy shall be to compel the as- 
sociation to levy the assessments lierai n agreed upon, and if a levy is ordered 
by the court, the association shall be liable under this policy only for the sum 
collected under an assessment 30 made." 

The question is whether that is a valid provision of this contract 
of insurance, because^ this being an action at lavf, it cannot be main- 
tained unless that provision of the policy is set aside. This is an 
action to recover $5,000, which is claimed as due ùpon the policy» 

"Keported by Benj. F. Kex, Esq., of the St. Louis bar. 
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1 would not be willing to say tliat no action at law can be founded 
npon a policy of this charaeter. Facts and circumstances might 
arise under which the beneficiaries could bring a suit at law upon 
the policy, but I am unable to see any sufficient reason for holding 
that such a contract as this is absolutely nul! and void. It is nôt a 
contract which conféra a right and dénies a remedy, (such a contract 
might well be held to be contrary to public policy,) but it is a con- 
tract which conféra certain rights upon the policy-holder, and in 
which the parties agrée that the remedy shall be by a proceeding to 
compel the levy of the assessment, and not by an action at law to 
recover damages. If the policy provided in clear terms that the 
beneficiaries shall, in case of death, receive a particular sum, to be 
recovered by assessment, or to be paid by the company after making 
an assessment, if the company had refused to make an assessment, 
I am inclined to the opinion that an action at law might be main- 
tained, especially if there was no provision in the policy itself forbid- 
ding it. But since the policy hère dôès not fix upon the company an 
absolute liability to pay any particular sum, but only a liability to 
pay the proceeds of a particular assessment, to be levied in a par- 
ticular way; and since it further provides that the company shall 
only be liable in a proceeding to compel it to make the assessment, — 
we are of the opinion that an action at law cannot, at least in the 
first instance, be maintained. However inéquitable such a contract 
may be, it is undoubtedly within the powér of the parties to enter 
into it, and therefore we think that the only remedy, according to 
the practice of this court, and under the terms of the policy, is by a 
proceeding in chancery to compel a spécifie performance. The'de- 
murrer to the pétition must, therefore, be sustained, but the plaintiffs 
may, if they choose, hâve leave to file a bill to compel the assessment 
in accordance with the contract. 



United States v. Leno. 
District Court, 8. D. New York. August 23, 1883.) 

CUBTOMS BUTIBB — RELIQUroATION-r-ACT JuKB 22, 1874, § 21 — LliflTATIOK. 

Section 21 of the act of Jnne 22, 1874, (1 Supp. Rev. St. 81,) is in the nature 
of a statute of limitations, as respects the govemment's right to reliquldate du- 
ties, and litnits thia right, if the duties hâve been paid, to one year aftèr entry, 
in the absence of f raud or protest, and any such reliquidation after that period 
is void ; but if such reliquidation be lawf ully made within the year, the statutè 
a not a limitation upon a suit to collect the duties "accordingly, and such suit 
may be brought at any time afterwarda. 
Same — "Absence of Photest." , 

The worda " in the absence of protest" mean the absence of any exîsting pro- 
test pending and in force at tlie time of the reliquidation, not a protest which 
bas become spent through a previous liquidation of duties in accordance 
with it. 
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3. Same— Appeals to Secketary op Trbasurt. 

The collector is the spécial statutory ofiScer for the liquidation of dutles in 
the first instance; and the secretary of the treasury'sjurisdiction of any partic- 
ular liquidation is appellate only. 

4. Samb— Rkv. 8t. } 2931. 

The hearing and décision of appeals under section 2931 by the secretary of 
the treasury is a quasi judicial proceeding before a spécial statutory offlcer or 
tribunal; and their eilect is tobe determined by therules ordinarily applicable 
to guch tribunals. 

5. Samb — REAnaRsiNG Secret art's Décision. 

The décision upon such an appeal, when promulgated by the seoretary's or- 
der and acted on by a subséquent reliquidfttion of duties accordingly, ia '" linal 
and conclusive" upon the government, and cannot be lawfuUy recalled by the 
secretary, and reversed or raodifled, either as a part of the same proceeding on 
appeal, or collatéral ly by any independent order. Section 2931, in enacting 
thathif^ décision shall be "final and conclusive," enacts the rule ordinarily ap- 
plicable 10 such décisions, and is intended to bind the government as in ap- 
praisals of Tfalue under section 2930. 

6. Same — Act aw March 3, 1875. 

The act of March 3, 1875, does not authOrize a reliquidation against the im- 
porter, in the absence of any pending protest and appeal, except for errors aris- 
ing solely on matters of fact, and not for an erroneous construction of the tarifE 
, law oï classification of goods. 

7. 8amk— Gask Statbd. 

Where, in January, February, and April, 1880, three entries on importations 
■were made, and the estimated duties paid at the time of entry, but the duties were 
liquidated at a larger sum, which, on appeal to the secretary, was set aside, and 
the importer's classification sustained, and the duties pafd accordingly; and 
afterwards the secretary gave a contrary order to the collector, who again, in 
April, 1881, reliquidated the duties according to his flrst liquidation, and the 
government thereupon sued for the excess,— 7j«W, that the payment of the duties 
upon the first two entries had become a blnding settlement by the lapse of a 
year before the last liquidation under the act of 1874, but not as to the third 
entry; hdd, alao, as respects the third entry, that the décision ou appeal in 
favor of the importer, under section 2931, was binding and conclusive upon the 
government, and that the subséquent order of the secretary aud the last liquida- 
tion were invalid and void. 

Motion for judgment upon a verdict directed in favor of the plaintiff, 
subject to the opinion of the court. The action was brought to re- 
cover an alleged balance of duties due to the government upon three 
importations by the défendant, in 1880, of "iron tank-plates, punched 
and eut ready for use." The three entries were made, respectively, 
January 30th, February 16th, and April lOth. The goods were en- 
tered by the défendant as "manufactures of iron not otherwise pro- 
vided for," and subject to estimated duties amounting, respectively, 
to $1,927.45, 11,348.55, and $1,835.05, which sums were paid to 
the collector for duties on the day of entry in each case; and the 
goods were at the same time delivered to the importer. The col- 
lector, in his first liquidation of the duties upon thèse importations, 
assessed them as "boiler or other plate iron," which is subject to a 
higher rate of duty. Upon due protest and appeal by the défendant, 
the secretary of the treasury, by order of November 23, 1880, re- 
versed the classification and assessment of the collector, and sus- 
tained the position of the importer; and, in aecordance with this dé- 
cision and order, the duties were reliquidated by the collector in Jan- 
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uary, 1881, at the amounts deposited and paid by the importer upon 
the original entries, with the exception of $11.90, which it is claimed 
was immediately paid by the importer. Thereafter, on the twenty- 
fourth of February, 1881, the secretary made a f urther order, contrary 
to bis previous décision in favor of the importer, and directed another 
reliquidation in accordance with the collector's original assessment 
and liquidation; and under this last order the duties were again 
liquidated by thé collector on the third of March, 1881, amounting to 
$4,015.83 in excess of the amount previously liquidated and paid, 
to reccver which this suit was brought, with interest to the time of 
trial, amounting to $301.17; and a verdict was thereupon directed 
for the aggregate sum of $4,317, subject to the opinion of the court, 
with leave to either party to file a bUl of exceptions, to which direc- 
tion the défendant excepted. 

William G. Wallace, Asst. Dist. Atty., for the United States. 

Scudder é Carter, for défendant. 

Beown, J. The small balance of $11.90, which, upon the re- 
liquidation in January, 1881, after the original décision of the secre- 
tary of the treasury, was found not to bave been covered by the de- 
posit at the time of the original entry, must, I think, be assumed to 
hâve been paid in January, 1881, before the date of the last re- 
liquidation . It was proved that the money was given by the défend- 
ant to his custom-house broker for the purpose of payment, and the 
latter testified to his belief that he did pay it; and on the trial it was 
not understood that any question was made upon this point, Upon 
the facts, therefore, admitted or proved, it appears that after due 
protest and appeal to the secretary of the treasury from the original 
liquidation of the collector, pursuant to section 2931, the secretary's 
décision thereupon had been communieated to the collector by a for- 
mal order, and acted upon by a reliquidation of the duties in con- 
formity therewith, and by payment and settlement of the duties in 
accordance with the secretary's décision. The third liquidation, 
namely, that of March 3, 1881, based upon the subséquent order of 
the secretary of the treasury, of February 24, 1881, was made more 
than a year after the entries upon the first two importations, and 
was, therefore, in my judgment, unauthorized and void, under the act 
of June 22, 1874. By section 21 of that act, (1 Supp. Eev. St. 
81,) it is enacted that — 

" Whenever duties upon any imported goods shall hâve been liquidated and 
paid, and such goods shall hâve been delivered to the owner, such settlement 
of duties shall, after the expiration of one year from the time of entry, in the 
absence of fraud, and in the absence of protest by the owner, be final and con- 
clusive 'ipon ail parties." 

This statute is binding upon the govemment, (U.S. r.Pkelps, 17 
Blatchf , 316 ;) 80 that after one year from the date of entry, no previous 
settlement of the duties, in the absence of fraud or protest, can be 
T.18,no.l— 2 
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overturned by means of a reliqaidation, or otherwise. It is not 
claimed that there was any fraud in this case ; nor at the expiration 
of the year from the date of entry, or at the time of the last reliqui- 
dation on March-3, 1881, was there any existing protest. By the 
words "in the absence of protest," the statute means the absence of 
any existing protest pending and in force at the expiration of the 
year or at the date of the proposed reliquidation; that is, a protest 
upon which proceedings are then pending, or which may serve as 
the basis of Bome future appeal to the secretary, or of aome suit in 
the courts. 

In this case, after the secretary's first décision, and the reliquida- 
tion made under it, in accordance with the defendant's protest and 
appeal, no f urther protest or appeal, either to the secretary or to the 
courts, was taken, or could be legally taken, by the défendant, because 
that décision had sustained ail the defendant's claim as set forth in 
his protest; and by section 2931 that décision incontestably became 
"final and conclusive" upon him. The former prétest was, therefore, 
wholly spent ; so that at the expiration of the year from the date of 
entry, there was no protest which had any vitality, or which could 
by any possibility beeome the basis of any further proceedings. It 
had been complettiy disposed of by the secretary's décision and 
order sustaining it, and by the reliquidation under that order, and 
the aettlement and payment made in accordance with it. The first 
two entries, therefore, corne within the limitation of this section, and 
the subséquent reliquidation of March 3d, as respects them, was un- 
authorized and void upon this ground. 

The third entry, that of April 10, 1880, was less than a year prior 
to the reliquidation of March 3, 1881, upon which the présent suit is 
based, This action, however, was not commenced until August fol- 
lowing, which was more than a year from the date of entry. If sec- 
tion 21 above quoted is interpreted as being strictly a statute of 
limitations, restricting the commencement of suiis to one year after 
the date of entry, then this action would be barred as respects the 
third entry also. I do not think, however, that was the intention, or 
would be the proper construction, of this section. As was said in 
U. S. V. Campbell, 10 Fed. Rep. 822, the statute is in the nature oî 
a statute of iimitatioas, as respects the remedy of the govemment bj 
reliquidation, and limits that remedy, after settlement, to one yeai 
from the date of entry; but the statute makes no référence to the 
commencement of suits ; it déclares only "that such entry and pas- 
sage f ree of duty, and such settlement of duties, shall * * * be 
final and conclusive upon ail parties;" this is, if no proceeding be 
taken by either party to avoid the effect of "such settlement of duties," 
the settlement so made shall, after one year, in the absence of fraud 
or protest, be final and conclusive. Until the lapse of a year such 
settlement of duties is not binding or conclusive. A reliquidation is 
the first step in the collection of additional duties, and in preventing 
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the prior settlement f rom becoming binding and conclusive npon the 
government. Such reliquidation, therefore, if lawfuUy made within 
the year, vacates and annule the former "settlement," and hence the 
statute no longer applies. If a higher duty be thereby assessed, a 
valid obligation of the importer to the United States beoomes thereby 
legally ascertained and fixed by the collector, as the tribunal author- 
ized to détermine it, (13 How. é88;) and upon this obligation, thus 
fixéd and determined within the year, I think the government may 
sue at any time afterwards. U, S. v, Comarota, 2 Ped. Eep. 145. 
The défense based upon section 21 of the aet of 1874, therefore, fails, 
in my judgment, as respects the entry of April 10, 1880. 

It is necessary, therefore, to consider, as respects the third entry, 
the validity of the liquidation of March 3d, based upon the order of 
the secretary of the treasury made February 24, 1881, contrary to 
his décision upon the importer's appeal, and his order announcing 
that décision made in November preceding. 

The order of February 24th was not itself put in évidence, so that 
it does not appear whether that order was intended to be made as a 
part of the appellate proceeding under section 2931, or under some 
other gênerai or particular authority of the secretary of the treasury. 
The absence of the order is not, however, very material, as I am sat- 
ished- that the décision on appeal, after it had been once duly made 
and promulgated by the secretary 's order, and actedon by a re- 
Ijquidation of duties accordingly, could (1) neither be set aside col- 
laterally by any subséquent and independent order, nor (2) recalled 
and reversed as a part of the appellate proceeding. 

1. There can be no question, as it seems to me, that the secretary, in 
hearing àppeals under section 2931, acts as a spécial statutory tribunal, 
of a quasi judicial character, for the détermination of the questions 
brought beforehimin accordancewith the provisions of that section, 
and that sach was the intention of the statute. Under his gênerai pow- 
ers he is not a liqnidating officer, and though he may make rulings and 
gîve a construction to the tariff laws binding upon his subordinates, 
(section 2652,) he is not authorized to assess duties upon particular im- 
portations, because that duty is specially charged upon the collector, 
(sections 2621, 2930,) and the statute makes the collector's décision 
final and conclusive upon the importer, unless an appeal be duly taken. 
It is only by virtue of such an appeal that the secretary acquires juris- 
diction of that proceeding. The hearing before him is, therefore, 
purely appellate; and his jurisdiction and powers in deciding this ap- 
peal do not differ from those which any other person would hâve who 
was appointed by statute to détermine it. Thetearing is based upon 
spécifie exceptions stated in the protest and appeal, which are required 
by statute to "set forth distinctly and speciflcally the grounds of objec- 
tion" to the collector's décision. The questions presented are mainiy 
judicial in their character, and relate to the construction of the tariff 
law, the classification of goods and the rate of duty,— ail questions 
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as to valtie merely having been previously determined, (section 2930,) 
— andthe décision ôf the appeal ismade "final andconclusive," save 
only the provision for a suit by the importer in the circuit court. 

Thèse features show that the appellate proceedings must be olassed 
with those of a quasi judicial character before a spécial statutory of- 
ficer or tribunal; and their force, except as otherwise prescribed by 
statute, must therefore be construed accord ing to the law applicable 
to such tribunals. In the case of Laicrence v. Caswell, 13 How. 488, 
Taney, C. J., referring to the colleotor's décision, says : 

"Where no protest is made, the duties are not illegally exacted in the légal 
sensé ot the term, * * * but paid in obédience to the décision of the 
tribunal to which the law has conflded the power of deciding the question." 
Nichols V. Uj s. 7 Wall. 127; U. 8. v. Campbell, 10 Fbd. Rep. 819. 

The gênerai rules of law applicable to the déterminations of such 
spécial tribunals are well settled. Except as otherwise .provided by 
statute, their décisions are binding and conclusive adjudications upon 
ail the parties to the proceeding, like the judgment of a court of 
record; and this is so independent of any express statutory provision 
making thëm final. When a statute créâtes a spécial tribunal to déter- 
mine a class of questions, it is a necessary implication that the dé- 
terminations are intended to hâve force and validity, otherwise the 
whole proceeding would be vain and useless, (Tappan v. U. S. 2 
Mason, 404; Bankin v. Hoyt, 4 How. 335;) and to give them valid- 
ity at ail, there is no alternative but to make them final, except with 
such limitations as the statute itself prescribes. 

" It is a universal principle," says Baldwin, J., in U. 8. v. Arredondo, 6 
Pet. 729, "that when power or jurisdiction is delegated to any public offlcer 
or tribunal over a subject-matter, and its exercise is conflded to hia or their 
discrétion, the acts so done are binding and valid as to the subject-matter, 
and individual rights will not be disturbed collaterally for anything done in 
the exercise of that discrétion within the authority and power conferred. 
The only questions which can arise between an individual claiming a right 
under the acts done and the public, or any person denying its validity, are 
power in the officer and fraud in the party. AU other questions are settled 
by the décision made or the act done by the tribunal or officer, whether ex- 
ecutive, législative, judicial, or spécial, unless an appeal is provided for, or 
other revision by some appellate or supervising tribunal is prescribed by 
law." 

This expression of the law has been repeatedly affirmed by the su- 
prême court as applied to appraisements of value for the purpose of 
assessing duties. Bartlett v. Kane, 16 How. 263; Belcher v. Linn 
24 How. 522. Section 2931, in deelaring that the secretary's decis 
ion shall he "final and conclusive," only enacts expressly the ordi^ 
nary rule of law applicable to such tribunals. The government 
moreover, is plainly a party to the proceeding. The whole contro 
versy is between the government and the importer or owner, as ap 
pellant. By the ordinary rule, therefore, as well as by the language 
of section 2931, the government, as a party to the proceeding, is bound 
by the décision. 
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For the plaintiff it is contended that the words "final and conclu- 
sive" should be applied only to the importer or owner, and not be 
construed to bind the government; and the construction given to the 
same words in the preceding part of the same section, as to the ef- 
fect of the eollector's décision, is appealed to in support of that con- 
tention. But the two clauses are 'not similar. ïhe coUeefor's dé- 
cision is declared to be "final and conclusive" only "as to ail persons 
interested in the goods;" and a référence to prior statutes shows con- 
clnsively that only the owner, importer, etc., are referred to by the 
words "persons interested in the goods," (see Aet of March 3, 1857, 
§ 5; 11 St. at Large, 195,) and that those words are not intended to 
include the United States. It is by reason of this very limitation, 
and the sijatutory expression of the limited effect of the eollector's 
décision, that his décision is held not to prevent a subséquent liqui- 
dation. U. S. V. Phelps, 17 Blatchf. 312, 316. But there is no such 
limitation of the effect of the décision of 'the secretary of the treas- 
ury on appeal. It is made "finaland conclusive," without qualifica- 
tion, (except in a particular suit,) and without being restricted, like 
the eollector's décision, to one of the parties only; and it must, 
therefore, be held to be binding on both parties alike,— i. e., upon the 
government as well as the importer, — subject only to the qualifica- 
tion stated. 

The clause in the statute next foUowing the words "final and con- 
clusive," viz., "and the goods shall be liable to duty or exempted 
therefrom accordingly," further shows the intention that the décision 
shall be binding on the government as well as on the importer; and 
this intention is indicated still more emphatically by the additional 
language of the original acts from whieh the re vision is made, which 
déclare that "the goods shall be liable to duty or exempted therefrom 
accordingly, any act of congress to the contrary notwithstanding," — 
Act of March 3, 1857, § 5, (11 St. at Large, 195;) Act of June 30, 
1864, § 14, (13 St. at Large, 214,) — that is, no matter what other 
statute or apparent powers might seem to authorize a différent or 
further deterniination, the secretary's décision on appeal shall stand - 
as the final détermination of the amount of duty payable, except only 
shoh further détermination as may be had in a suit brought as there 
prescribed. Per BiiATCHFOED, J., in U. S. v. Cousinery, 7 Ben. 255, 
approved by the chief justice in Watt v. U. S. 15 Blatchf. 33. In 
omitting.the last clause in the Eevision, it is not to be supposed that 
congress intended any change in the effect of the secretary's décision 
on appeal. 

However extensive may be the gênerai powers of the secretary of 
the treasury, in his superintendenoe of the collection of the revenue, 
(sections 248, 249, 251, 2652,) they cannot authorize any acts in con- 
fliot with the particular provisions of section 2931, or with the bind; 
ing effect of his décision on appeal, as prescribed by that section and 
the gênerai rules of law. The goods could not be "liable to duty ac- 
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cordingly," i. e., aecording to his décision upon t.he appeal, and not 
otherwise, "any act of congress to the contrary notwithstanding," if 
he might lawfuUy direct a différent duty to be assessed through any 
subséquent and independent order. 

Considering, moreover, that the décision of the appeal is committed 
to the head of the treasury department ; that the government is there- 
by in a sensé the judge in itsown case; that the secretary, in the per- 
formance of his duties, is aided by permanent and learned experts in 
the interprétation of the tariff laws, and in guarding the interests 
of the revenue ; and that in praetice, by reason of the importer's sub- 
séquent right of suit, every doubt on the hearing is resolved in favor 
of the government, — it would seem irrational and extraordinary if the 
décision of such a tribunal, the highest officer in the department and 
the spécial guardian of the revenue, should hâve no binding force on 
the government itself. 

tjnder section 2930 the décision of the merchant appraisers on ap- 
peal, or, if they do not agrée, then the décision of the coUector, 
as to the value of the goods, is in like manner declared to be 
"final." The United States, though not named, are, nevertheless, 
held to be bound by the décision equally with the importer, so that 
the valuation as thus fixed cannot be again inquired into, either by 
the secretary or by the courts, in any subséquent suit. Tucker v. Kane, 
Taney, Dec. 146; Stairs v. Peasleé, 18 How. 521, 527; lasigi v. The 
CoUector, 1 Wall. 375, 383; Tappan v. U. S. 2 Mason, 398; Morris 
V. MaxweU, 3 Blatchf. 143; Wills v. Bussell, 1 Holmes, 228. The 
provisions of section 2931, and of the acts of 1851 and 1864, above 
quoted, are more emphatic as to the finality of the secretary's décision 
than those of section 2930, as to the appraiser's décision on appeal, 
and I can perceive no reason why the former should not be held to 
be as binding upon the government as the latter. 

The only later statute to which I hâve been referred as authority 
for any subséquent order for the re-examination or reliquidation 
of the duties is the act of March 3, 1875, (1 Supp. Eev. St. 172.) 
The first proviso of section 1 of that aot provides that the secretary 
may authorize a re-examination and reliquidation whenever he "shall 
be of opinion that such duties hâve been assessed and collected un- 
der an erroneous view bf the facts in the case, and make such refund 
in accordance with existing laws as the facts so ascertained shail, in 
his opinion, justify; but no such reliquidation shall be allqwed, un- 
less protest and appeal shall hâve been made as required by law." 

The title of the act, the context of the proviso, and the express 
prohibition of any such reliquidation, "unless protest and appeal 
shall hâve been made, as required by law," show conclusively that 
no "re-examination and reliquidation," in the interest of the govern- 
ment, are designed or authorized by thîs proviso; but only a reliqui- 
dation demanded by and for the benefit of the importer or owner. 
This proviso, therefore, cannot apply to a case like this, where an 
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appeal has been previously decided in favor of the importer, and a 
reliquidation made by the coUector in accordance with the décision 
and with the importer's claim ; both becanse no fnrther re-examina- 
tion or reliquidation is demanded by the importer, and because there 
is no protest and appeal from the last liquidation, which is the only 
remaining assessment of duties said to be erroneous, and which it is 
proposed to correct; whereas the proviso expresaly requires such a 
protest and appeal as a condition of the secretary's right to take fur- 
ther action. This proviso, moreover, manifestly has no référence to 
a direct review by the secretary himself of bis own previous décision, 
a,s to the principle of classification, in favor of the importer, and as a 
part of bis proceedings upon a protest and appeal under section 2931. 

The third proviso of the same section of the act of 1875, relating 
to the correction of errors "arising solely upon errors of fact," does 
not purport to enlarge the secretary's former powers ; it has no réf- 
érence to the secretary's authority to review his 6wn décisions in 
proceedings brought before him upon protest and appeal under sec- 
tion 2931; nor can it apply at ail to this case, which dépends upon 
the construction of différent sections of the tariff act as to classifica- 
tion, and not upon any errors in liquidation "arising solely from 
errors of fact." 

For the above reasons it must be held that the décision on appeal j 
under section 2931, is a binding adjudication upon the government, 
and cannot be disregarded or set aside by any subséquent independ- 
ent order, nor collaterally attacked or reversed, except by suit, as 
provided by that section. 

2. It remains to eonsider what is the décision on appeal which, by 
section 2931, is made "final and conclusive;" andwhether, aside 
from the act of 1875, which I hâve said does not affect it, when once 
rendered, it can be recalled, reviewed, and reversed as a part of the 
same appellate proceeding. A similar question in regard to the 
action of the permanent appraisers' was considered in lasigi v. The 
CoUector, 1 Wall. 375, 383. But the act of 1880 (Rev. St. §■ 2929) 
expressly authorizes the coUector to direct a reappraisement, if dis- 
satisfied with the appraiser's report; àiid in view of that act, and of 
the liability of the appraisers to mistake through the lack of infor- 
mation, and of the interests of the government, it was held that the 
appraisers, upon the eollector's request, might, within a reasonable 
time, reeonsider their report. In Bartlett y. Kane, 16 How. 263, it 
was also held that after an appeal had been taken to the merchant 
appraisers, but before it had been acted on, the permanent appraisers 
might further eonsider their valuation and require the production of 
papers relating thereto. But neither this reappraisement by the 
original appraisers, sustained by express statutory authority, nor the 
reliquidatiod which the coUector may also make, under the express 
statutory limitation of the effeet of his original liquidation, afford 
any support to a direct review and reversai of 'the décision ou appeal 
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becausa such a review in the latter proceeding has no such statutory 
basis or authority. The very language of the statute, making the dé- 
cision "final and conclusive," would seera of itself to forbid any such 
review; for so long as any such right of review exista at the option 
of the secretary, surelythe décision made on appeal is net "final and 
conclusive;" and if he may recall and reverse it once, he may do so 
indefinitely, until eut off by the act of 1874 above cited. The effect 
of such a rule would be that the décision on appeal would hâve no 
quality of finality whatever, and the language of the statute would 
be set at naught. 

If the analogy of appeals to the merchant appraisera be consid- 
ered, it has never been held, so far as I can learn, that the report of 
the latter, after it has been rendered and the duties liquidated ac- 
cordingly, could be recalled and modified. No statute oountenances 
such a proceeding, and ail the décisions above quoted, holding the 
report final as to the valuation, imply the contrary. 

In the absence of any statutory power to recall and review his dé- 
cision, the same rule must apply to the décisions of the secretary of 
the treasury under section 2931. So long as the appellate proceedings 
are pending before hira and remain in his hands, any décision ar- 
rived at is, of course, inchoate only; but when this décision has been 
promulgated by order and sent back to the collector, and, as in this 
case, acted upon by a reliquidation of the duties aceordingly, then, if 
ever, the décision becomes "final and conclusive," ind cannot be re- 
viewed or set aside by him, nor be otherwise reversed than in the 
suit authorized by section 2931. 

This, again, is in eonformity with the gênerai rule of law on this 
subject applicable to spécial statutory tribunals. By the gênerai 
rule such tribunals, when they hâve once rendered their décisions, 
become functus officio as to the particular proceeding, and having no 
longer any jurisdiction of it, cannot recall or reverse "their décision. 

The subject has often arisen in the courts of this state in référ- 
ence to various spécial statutory tribunals of a qiiasi judicial charac- 
ter, and the décisions are ail to the above effect. 

In the case of Jermaine v. Waggener, 1 Hill, 279, where canal com- 
niissioners were authorized to adopt a plan for the construction of 
the Crooked Lake canal, and the commissioners, having adopted such 
plan pursuant to statute, undertook to modify it by the allowance of 
a dubbtitute for a portion of it, the court held that their latter acts 
were null and void. The court (Cowen, J.) says, (p. 284:) "The 
commissioners having once passed upon the question, their powers 
were at an end. Thèse powers were quasi judicial. The adoption 
of a spécifie plan was but another name for the rendition of a judg- 
ment by a court of limitod jurisdiction. Such a step ia, in its nat- 
ure, irrévocable, and incapable of modification." It was claimed 
that third persons should be protccted who had acted under the new 
directions of the commissioners, but the court say, (p. 285 :) 
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" That rule certainly cannot apply to a case whefe the judicial body îs lim- 
ited to a single act, and has becorne functus officia by its performance. Ju- 
risdietion over the subject-matter thus ceasea, and must be regarded, for ail 
purposes, as if it never existed." 

The principle is the same although the board be a permanent one, 
to hear appeals of a certain class, where its jurisdiction is plainly 
spécial and limited. 

In the case of Woolsey v. Tompkins, 33 Wend. 324, where the judges 
of.the court of common pleas sat as an appellate court to review the 
proceedings of commissioners in laying ont highways, Nelson, J., 
says, (p. 327:) "The reversai of the orderof the commissioners and 
détermination to lay ont the road were qîiasi judicial acts, and could 
not be reviewed or altered by the judges ;" though it was held that they 
might amend clérical mistakes in the record of their proceedings. 

The rule has been applied in the case of assessors undertaking to 
change assessments, (Clark \. Norton, 58 Barb. 434;) to the action of 
a board of supervisors upon reapportioning taxes, (see People v. Bd. 
Sup'rs Co. of Schenectady, 35 Barb. 408, where Pottbe, J., in his opin- 
ion, reviews most of the authorities in this state;) to the marine court of 
this city, as an inferior court, and its inability to vacate its own judg- 
ments, (Martin v. The Mayor, etc., 20 How. Pr. 86; The People, etc., v. 
The Marine Court, 12 Wend. 220 ;) to a referee's changing his report 
after it is once signed and declared, (Ayrault v. Sackett, 17 How. Pr. 
507;) and to a rehearing by a justice of the peace, [People v. Lynde, 
8 Cow. 133.) 

Thèse décisions do not rest upon any statutory provision making 
the action or décision of such spécial tribunals " final and conclu- 
sive. " They ail proceed upon an inhérent want of power in such 
tribunals to recall or modify their judgments when once made and 
declared; because, having performed their statutory duty, they lose 
jurisdiction of the subject-matter, and are functus officia. 

The appellate jurisdiction of the secretary of the treasury under 
section 2931 is of the same spécial, statutory, and limited character; 
like that of the judges of the common pleas over commissioners of 
highways, in the case of Woolsey v. Tompkins, above oited, or such 
as the judges of the suprême court in this state were formerly sup- 
posed to exercise over the commissioners of real estate and assess- 
ment ou taking land for streets in the city of New York. So long 
as it waa held that the judges of the suprême court, in reviewing 
such proceedings, did not act as the suprême court of the constitu- 
tion, but only as commissioners of review, under a spécial statutory 
power, it was held that thèse judges could not recall or change a dé- 
cision once made by them. Matter of the^Mayor, etc., 6 Cow. 571; 
In re Mount Morris Square, 2 Hill, 14. 

Even the United States courts, it is held, hâve no power, in the 
absence of statutory provisions, to review or annul their own final 
decrees after the expiration of the term at which they are rendered. 
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In Martin v. Hunter's Lessee, 1 "Wheat. 365, the court say : "A final 
judgment of this court is supposed to be conclusive upon the rights 
whieh it décides, and no statute bas provided any process by which 
this court can revise its own judgments." Schell v. Dodge, 2 Sup. Ct. 
Bep. 830; U. S. v. Millinger, 1 Fed. Ebp. 18Y; S. G. 19 Blatchf. 202. 
District courts sitting in admiraltycannot set aside their own decrees, 
except as expressly authorized. The Illinois, 1 Brown, Adm. 13. 

Thè gênerai principles of law applicable to spécial statutory tribu- 
nals, the uniform course of décision as to the binding character of 
their déterminations cioUaterally, and their inability directly to recall, 
review, or reverse them, except as speeially authorized by law, are in 
accord with what seems to me to be also the language and the in- 
tent of section 2931 as tp the binding character of the secretary's dé- 
cision on appeal, upon both the government and the importer; and 
?î lollows, therefore, tbat judgment should be ordered for the dé- 
fendant. 



United States ex rel. DEiiiKa v. Hanchett, Sheriff. 
{Œrcmt Court, N. B. Illinois. October 1, 1883.) 

1. MiiiTTART Service— Enlistmhnt of Minokb. 

Section 1117, Rev. Sti, being the flrst section of the act of May 15, 1872, pro- 
vides that " no person iinder the âge of 21 years shall be enlisted or musteretî 
into the niilitary service of the United States without the written consent of 
his parents or gùardians, provided that such minor has parents or guardians 
entitled to his custody or control." 

2. BaM:e— Dbsertion bt Minor— Dibchargb of Pbrsons Illegally Enlibtkd. 

Although it is made the duty of the secretary of war to discharge any per- 
son illegally enlisted as a soldier, that délégation of power to the secretary of 
v?ar does not deprive the courts of their power, prescribed bj the constitution, 
to diacharge under writ of habeas corpus, 

Haheas Corpus. 

William H. Shirland, lor petitîoner. 

No appearance by Hanchett. 

Blodgett, J. The relator in this casa, by his pétition to this 
court, allèges that he is a minor, under the aga of 21 years, and has 
parents living who are entitled to his custody aai control; that on 
the fourth day of August, 1883, at a recruiting station of the United 
States army in the city of Chicago, he assumed to enlist as a soldier 
in the United States army, and was mustered by the officer in charge 
of such recruiting station into the military service of the United 
States ; that such enlistment and muster were vcholly without the con- 
sent of relator's parents, who are entitled to his services ; that witbin 
three days after such enlistment, and before he had been assigned to 
any military duty, he left the Tendezvous for recruits in this city, where 
he had been temporarily quartered, and did not voluntarily return 
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tliereto ; and on the twenty-eecond of September last he was arrested 
by a sergeant connected witb said recruiting station, and bas, since 
that time, been confined in the Cook county jail,in the custody of tbe 
sheriiï of the said county, as jailer. On the filing of this pétition a 
writ of habeas corpus was issued against the jailer, and the ofBcer by 
■whom the relator was mostered, and who claims the right to retain 
him in custody by virtue of snch enlistment and muster. The return 
made by the respondents substantially admits the allégations in the 
pétition, but states that, by the act of désertion after bis enlistment 
and muster, the relator bas violated the articles of war and is liable 
to be tried by a court-martial. Section 1117, Eev. St., (which was 
the first section of the act of May 15, 1872,) reads as follows: "No 
person under the âge of 21 years shall be enlisted or mustered into 
the military service of the United States without the written consent 
of bis parents or guardians, provided that such minor bas parents or 
guardians entitled to h^s custody or control," 

It being conceded by the return — and if it were not so conceded, the 
évidence upon the point amply establishes the fact — that the relator 
■was at the time of bis enlistment and muster under the âge of 21 years, 
and that he had parents entitled to bis custody and control, I bave 
no doubt that bis enlistment and muster as a soldier were illégal. The 
second section of the act of February 13, 1862, contained a clause 
which made the staiement of the âge of the recruit, in bis oath of en- 
listment, conclusive as to bis âge; but this provision bas not been 
carried into the Eevised Statutes, and I oonclude that the commisBion- 
ers who revised the statutes considered it impliedly repealed by the 
act of May 15, 1872; but this question may not be material to the 
disposition of this case, as the statement of the relator in bis pétition 
as to bis actual âge is not denied or put in issue by the return. The 
only question, as it seems to me, presented in this case, is whether 
the alleged désertion of the relator, after bis muster, and before he 
had been assigned to actual duty in the army, requires the court to 
leave him in the custody of the army authorities to be tried, if tbey 
choose to try him, as a déserter. I do not think that tbe mère fact that 
this relator, so soon after bis muster into the service, and before be 
had been assigned to any military duty, left tbe recruiting station and 
did not return thereto, can be considered as a criminal désertion. If 
he had deserted after being assigned to duty, and in the face of an 
enemy, or under any circumstances which endangered bis command, a 
différent question might be presented; but the désertion hère aUeged 
should, I think, be construed as a mère disaffirmance of his contract 
of enlistment, made so soon after the enlistment as to relieve it from 
any élément of turpitude. 

We must présume that, after reflecting upon his act of enlistment, 
tbe relator either knew or was advised that be could not be detained 
in the military service, and that his parents had a better claim to 
his services than the United States govemmenj, and, without any in- 
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tent to commit an offenBe, lie, as many ill-advîaed persons woulcl 
under the circumstances, left the military rendezvous, upon the as- 
Bumption that his enlistment was void, and that he could not be de- 
tained in the service. 

It is not claimed in this case that charges hâve been preferred 
against this man for any military offense, or that a court bas been 
organized to try him. The most that can be said is that if the 
proper officers see fit to prefer charges against him for désertion, he 
may be tried ; but this, I am of opinion, does not divest this court of 
jurisdiction to discharge him on habeas corpus if he was not legally 
enlisted. This question was very fully discussed by Mr. Justice 
CuFE'aaD in the case of Seavey y. Seymour, 3 Cliff. 439, and it was 
there held that, although it is made the duty of the secretary of war 
to discharge any person illegally enlisted as a soldier, that délégation 
of power to the secretary of war did not deprive the courts of the 
power to discharge under writ of habeas corpus, this writ being the 
remedy prescribed by the constitution for any illégal restraint of Per- 
sonal liberty. 

I am, therefore, of opinion that the relator is illegally held in cus- 
tody by thèse respondents, and should be discharged. 



In re Ah Lung. 
{Oireuit Cour', V. Oalifurnia. September 24, 1883.) 

1. Teeatibs and Laws — CoNFLicTiîra Provisions. 

An act of congresa upon a subject withm Its législative power Is as binding 
upon the courts as a treaty on the same subject. Both are binding, except 
as the latter one conflicts or interfères with the former. Whether a treaty bas 
been violated by our législation so as to be the proper occasion of coraplaint by 
a foreign government, is not a judicial question. To the courts, It ia simply 
the cage of conflicting laws, the last modifying or superseding the earlier. 

2. Chinesb fMMiGRATioir — British Subjects. 

A Chinese laborer, born on the Island of Hong Kong af ter its cession to Great 
Britain, is within the provisions of the act of congress of May 6, 1882, restrict- 
ing the immigration of Chinese laborers to the Dnited States. The purpose of 
the act was to exclude laborers coming from China subject to the stipulations 
of the treaty of 1880 with that country, and to exclude laborers of the Chinese 
race coming from any other part of the world. 

Habeas Corpus. 

Van Duser & Teare, for petitioner. 

I. E. McElrath, for captain of vessel. 

United States District Attorney, for collector of port. 

Before Field, Circuit Justice, and Sawyee, Circuit Judge. 

FiELD, Justice. The petitioner sets forth that he is unlawfuUy 
restrained of his liberty, and detained on board of the steam-ship 
Oceanio by its captain, in the harbor of San Francisco; and that the 
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alleged ground of his détention is that he cornes within the act of con- 
gress of May 6, 1882, "to exécute certain treaty stipulations relating 
to Chinese." 22 St. 58. 

The petitioner is a Chinese by race, language, and color, and bas 
ail the peouliarities of the subjects of China. He is also a laborer; 
but he was born on the Island of Hong Kong af ter it was ceded to Great 
Britain. He claims, therefore, to be a British subject, and, as such, 
exempt from the act of congress. But for his birth in the British 
dominions it is conceded that he would be within the provisions ot 
the act. Does this fact take him out of them '/ The answer to this 
question dépends upon their naeaning, and not upon the fact that he 
owes allegianceto another sovereign than that of China. Undoubt- 
edly the courts will always construe législation in harmony with treaty 
stipulations, where its sole pur pose is to carry them into effect. It 
will not be presumed, in the absence of clear language to that pur- 
port, that congress intended to disregard the requirements of a treaty 
with a foreign government, or to abrogate any of its clausesi At the 
same time, an act of congress must be construed according to its man- 
ifest intent, and, so far as the courts are concerned, must be enforced. 
A treaty is in its nature a contract between two nations, and by 
writers ou public law is generally so treated, and not as having of 
itself the force of a législative act. The constitution of the United 
States, however,, places both treaties and laws, made in pursuance 
thereof, in the same category, and déclares them to be the suprême 
law of the land. It does not give to either a paramount authority 
over the other. So far as a treaty opérâtes by its own force without 
législation, it is to be regarded by the courts as équivalent to a légis- 
lative act, but nothing further. If the subject to which it relates be 
one upon which congress can also act, that body may modify its pro- 
visions, or supersede them entirely, The immigration of foreigners 
to the United States, and the conditions upon which they shall be 
permitted to remain, are appropriate subjects of législation as well 
as of treaty stipulation. No treaty can deprive congress of its power 
in that respect. As said by Mr. Justice Cuetis in the case of Taylor 
V. Morton: 

"Inasmuch as treaties must continue to operate as part of our municipal 
law, and be obeyed by the people, applied by the judioiary, and executed by 
the président, while they continue unrepealed; and inasmuch as the power 
of repealing thèse municipal laws njust réside somewhere, and nobody other 
than eongiess possesses it, — then législative power is applicable to such laws 
whenever they relate to subjects which the constitution has placed under that 
législative power." 2 Curt. C. C. 459. 

An act of congress, then, upon a subject within its législative 
power is as binding upon the courts as a treaty on the same subject. 
Both are binding, except as the latter one conflicts or interfères with 
the former. If the nation with whom we hâve made the treaty ob- 
jects to the action of the législative department, it may présent ita 
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complaînt to the executive department, and take such other measures 
as it may deem that justice to its own citizens or subjects req[uires. 
The courts cannot heed such complaiut, nor refuse to give effect to 
a law of congress/however much it may seem to conflict with the 
stipulations of the treaty. Whether a treaty has been violated by 
our législation, so as to bo the proper occasion of complaint by the 
foreign government, is not a judicial question. To the courts it is 
simply the case of conflicting laws, the last modifying or superseding 
the earlier. 

The question then is, what is the true construction of the restric- 
tion act? Whom dbes it embrace? Some assistance in arriving 
at a correct conclusion will be had by référence to the treaties with 
China, and the circumstances leading to the passage of the act. In 
the fifth article of the treaty of July 28, 1868, commonly known as the 
"Burlingame treaty," the contracting parties déclare that "they rec- 
ognize the inhérent and inaliénable right of man to change his home 
and allegiance ; and also the mutual advantage of the free migration 
and émigration of their citizens and subjects, respectively, from the 
one country to the other, for purposes of curiosity, of trade, or as 
permanent résidents." In its sixth article they déclare that "citizens 
of the United States visiting or residing in China shall enjoy the 
same privilèges, immunities, or exemptions in respect to travel or 
résidence as may there be enjoyed by the citizens or subjects of the 
most favored nation; and, reciprocally, Chinese subjects visiting or 
residing in the United States shall enjoy the same privilèges, immu- 
nities, and exemptions, in respect to travel or résidence, as may there 
be enjoyed by the citizens or subjects of the most favored nation." 
16 St. 739. 

Before thèse articles were adopted a great number of Chinese had 
emigrated to this state; and after their adoption the immigration 
largely increased. But, notwithstanding the favorable provisions 
of the treaty, it was found impossible for them to assimilate with our 
people. Their physical charaeteristics and habits kept them as dis- 
tinct and separate as though still living in China. They engaged in 
ail the industries and pursuits of the state; they came in compéti- 
tion with white laborers in every direction ; and, as was said by us in 
the Case ofthe Chinese Mercknnt, before us last year, their frugal habits, 
the absence of familles, their singular ability to live in narrow quar- 
ters without apparent injury to health, their contentment with the 
simplest fare, gave them in this compétition great advantages over 
our laborers and mechanics. 7 Sawy. 549.* They could live with 
apparent comfort on what would prove almost starvation to white 
men. Our laborers and mechanics, as we also said in that case, 
are not content, and never should be, with the means of bare sub- 
cistence; they must hâve something beyond this for the comforts of 

1 S. 0. 13 FED. Rep. 607 
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a home, the support of a f amily, and the éducation of children. 
Compétition with Chinese labor, under the conditions mentioned, was 
necessarily irritating and exasperatiug, and often led to serious col- 
lisions between persons of the two races. It was seen that without 
some restriction upon the immigration of Chinese, white laborers 
and mechanics would be driven from the state. They looked, there- 
fore, with great appréhensions toward the crowded millions of China 
and of the adjacent islands in the Pacific, and felt that there was 
more than a possibility of sucb multitudes coming as tp make a resi- 
denise hère unendurable. It was perceived by thoughtful men, look- 
ing to the possibilities of the future, that the immigration of the 
Chinese must be stopped if we would préserve this land for our peo- 
ple and their posterity, and protect the laborer from a compétition 
degrading in its cbaracter, and ruinous to Uis hopes of material and 
social advancement.* There went up, therefore, most urgent appeals 
from the Pacific coast to the govepnment of the United States to 
take such measures as would stop the further coming of Chinese 
laborers. The effect of thèse appeals was the sending of commis- 
sioners to China to negotiate for a modification of the treaty of 1868. 
The flupplementary treaty of 1880 was the resuit. It authorized lég- 
islation restricting the imraigration of Chinese laborers to the United 
States whenever our govemment should be of opinion that their com- 
ing would affect or threaten to affeot the interests of the country, or 
endanger its gopd order, but expressly stipulated that its provisions 
should not apply to other classes coming to the United States. 22 
St. Append. 12. 

The act of May 6, 1882, followed this new treaty, and in speaking 
of it in the Case of the Chinese Merchant,^ we said — referring to 
merohants as a class — that it was framed in supposed conform- 
ity with the provisions of the treaty, and that, in the inhibitions 
which it imposes upon the immigration of Chinese, there was no 
purpose expressed in terms to go beyond the limitations of the treaty. 
Undoubtedly, so far as the subjects of China are concerned, no 
purpose is shown by the act to go beyond those limitations, and 
that is ail that was intended by language which has been sup- 
posed to bave a broader meaning. It was felt necessary to obtain a 
modification of the treaty of 1868 before legislating with référence 
to the immigration of Chinese. The government of China, without 
such modification, would bave had just ground of complaint. It was 
never supposed that any of theEuropean governments having within 
their possessions in the east Chinese as subjects, would make any com- 
plaint to their^exclusion from our country. It was well known that 
the English colonies in Australia had either entirely excluded or 
had placed under very stringent conditions the immigration of Chi- 

iThis is the opinion expressed, and substantially the langnage used, by United 
■tates senators from California.— ("asserlv, Sargent, Bootb, Farley, and Miller. 
2Seel3FED. llEP. 607. 
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nese, without any objection from the mother country. The com 
plaints there from the conflict of white with Chinese labor had been 
as great and as strongly expressed as any which ever arose in tbis 
state. Législation by congress excluding or restricting the immigra- 
tion would ne ver hâve been so long delayed except from a désire not 
to offend the Chinese government. It was not deemed neoessary to 
negotiate with other govemments with respect to Chinese within their 
borders. So, when the aot of congress was passed, it had a double 
purpose; it was to exclude laborers eoming from China, subjeot to 
certain stipulations of the treaty of 1880, and also laborers of the 
Chinese race eoming from any other part of the world. Its framers 
knew, âa we ail knew, that the island of Hong Kong would pour 
such laborers into our country every year in unnumbered thou- 
sands, unless they also were covered by the restriction act. So the 
act déclares in its first section that from and after the expiration 
of ninety days from its passage, and until the expiration of ten years, 
the eoming of Chinese laborers to the United States, without any lim- 
itation of the country from which they might come, is suspended, 
and during such suspension it shall not be lawful for àny Chinese 
laborer to corne, or having come, after the expiration of the ninety 
days to remain, within the United States. 

The second section makes it a misdemeanor, punishable by fine 
or imprisonment, or both, for the master of a vessel knowingly to 
bring into the United States on his vessel, and land, or permit to be 
landed, any Chinese laborer from any foreign port or place. The lan- 
guage of thèse sections is sufficiently broad and comprehensive to 
embrace ail Chinese laborers, without regard to the country of which 
they may be subjects. And the twelfth section déclares that any 
Chinese person found unlawfully within the United States shall be re- 
moved therefrom by direction of the président to the country from 
whence he came — not necessairily to China. 

Our attention has been called to a récent décision of JndgesLowELL 
and Nelson, of the circuit court of the United States for the district 
of Massachusetts,' in which they reach a différent conclusion. Those 
judges considered that the aot of congress was simply intended to ex- 
clude laborers from China within the stipulations of the supplement- 
ary treaty. Undoubtedly, as already said, that was one of its ob- 
jects; but it is very évident, both from the circumstances under which 
it was passed and from its language, that it had a still further ob- 
ject. The construction which we give renders ail its provisions con- 
sistent with each other. The whole purpose of the law, which was to 
exclude from the country laborers of the Chinese race, would be de- 
feated by any other construction. 

The release of the petitioner must be denied, and he must be re- 
turned to the ship from which he was taken. And it is so ordered. 

iSee 17 FED. Rep. 634. 
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In re Wilson. 
(District Court, B. D. Mielùgan. October 8, 1883.) 

1. PASSiiîa Countbupeited Obugation op United States — Rev. St. {§ 543C 

AND 5431 — Information. 

U seems that a person accused of passing a counterfeited obligation of tlie 
United States may be prosecuted by information. 

2. Sentence of Confinement — Pbnitentiart in Anotheb State. 

In sentenoing a prisoner to conflaement in a penitentiary outside the limits 
of the State in which he was tried, it is not necessary that the record of his con- 
viction should show that there was no penitentiary within that state suitable 
for the confinement of prisoners from the fédéral courts, or that the attorney 
gênerai had designated the penitentiary in question for such purpose. 

S. Habbas Corpus— C£;rtipibd Copy dp Sentence. 

A certified copy of the sentence of a court of record is sufflcient authority 
for ihe détention of a convict. No warrant or mittimus is necessary, 

This was an application for a writ of habeas corpus to release a pris- 
oner confined in the Détroit House of Correction, under sentence from 
the district court for the eastern district of Arkansas. A copy of the 
record of his conviction was annexed to his pétition, from which it 
appeared that he was found guilty upon an information which con- 
tained a count under Rev. St. § 5430, for having in possession, with 
fraudaient ihtent, an obligation engraved and printed af ter the simil- 
itude of an interest-bearing coupon bond of the United States. The 
information also contained a second count, under section 5431, for 
passing and attempting to pass a counterfeited obligation and seeu- 
rity of the United States. A copy of the obligation in question was 
attached to the information. It purported upon its face to be a gold- 
bearing bond, in the sum of a thousand dollars, of the United States 
Silver Mining Company of Denver City, Colorado, signed by the prés- 
ident and secretary of the company, and having a strong resemblance 
to a genuine interest-bearing coupon bond of the United States. The 
words "United States" were printed in large and conspicuous capitals, 
while the words "Silver Mining Co. of Denver City, Col.," appeared 
in small, indistinct type, at a considérable distancé below the others. 
The bond was numbered and lettered very much like a genuine gov- 
ernment bond. It was agreed by counsel that the merits of the case 
should be disposed of upon the application for a writ without the for- 
mality of its issue and return. Petitioner demanded his discharge 
upon the following grounds : 

(1) Because he was convicted upon an information, and nofc upon an indict- 
ment; (2) because sentence was imposed upon him for a crime of which he 
was not convicted ; (3) because it did not appear from the record that the 
court had power to sentence him to a prison outside the state of Arkansas, 
and made no finding that there was no jail or penitentiary within the state 
suitable for the confinement of persons convicted of crime against the United 
v.l8,no.l— 3 
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States, or that the attorney gênerai had made the proper désignation for that 
purpose; (4) because he was not conâned under any proper warrant or mitti- 
mus. 

Alfred Russdl, for petitioner. 

S. M. Cuteheon, Dist. Atty., for the United States. 

Brown, J. 1. The prisoner was oonvicted upon an information 
charging him with the fraudaient possession of an obligation in the 
resemblance and similitude of a government bond, and with passing 
a counterfeited obligation of the United States. It is claimed that 
thèse are "infamous" crimes, within the meaning of the constitution, 
and that the Court had no jarisdiction to proceed except upon indict- 
ment of the grand jury. There is no définition of the word "infa- 
mous" to be found in the statutes, although, by the law of this and 
several other states, the word "felony" includea every offense punish- 
able by death or imprisonment in the state prison. It seema hardly 
necessary to say that this définition does not obtain in fédéral juris- 
prudence, inasmuch as piany of the mogt trifling misdemeanors are 
punishable by imprisonment in the ^tate prison. Eevised Statutes, 
§ 721, adopting the laws of the several states, applies only to civil 
cases. Ip has been repeatedly held that the fact that an offense may 
or must be punishable by imprisonment in a penitentiary, does not 
make it in law infamous. U. S.v. Reid, 12 How. 361; U. S. v. Max- 
well, S Dill. 275; U. S. v. Coppersmith, i Fed. Eep. 198; U. S. v. 
Wynn, 9 Fed. Eep. 886'; U. S. v. Block, 4 Sawy. 211. 

The question whether the utterance of forged paper is a felony, was 
exhaustively discussed by Judge Hammond in U. S. v. Coppersmith, 
supra, and the conclusion reached that it was a mère cheat or misde- 
meanor. See, also, Fox v. State, 5 How. 410. It would naturally 
follow that it was friable by information, and such was the opinion 
of Judges Blatchford and Bbnedict in U. S. v. Yates, 6 Fed. Eep. 
861, and by Judge Wheeleb in U. S. v. Field, 16 Fed. Eep. 778. In 
U. S. v. Wynn, 9 Fed. Eep. 886, Judge Treat took a still more ad- 
vanced position, and held that no crime is infamous, within the 
meaning of the constitution, unless expressly made infamous or de- 
clared a felony by an aot of congress. An information for stealing 
from the mail was hère sustained. But see U. S. v. Block, i Sawy. 
211. The only case I hâve found to the contrary is that of U. S. v. 
Cxiltus Joe, 15 Int. Eev. Eec. 57, wherein it was held that proceedings 
by a criminal information- in fédéral courts were unknown and unau- 
thorized. In so far as this case is applied to offenses not infamous, 
it must be considered as overruled by a great prépondérance of au- 
thority. I do not think the case is affected by implication by Eev. 
St. § 1022, since by sections 1044 and 1046 a proceeding by informa- 
tion in other classes of cases is expressly recognized by congress. In 
this concurrence of opinion I do not deèm it necessary to give the sub- 
ject an independent considération. Even if I entertained some doubt 
regarding the correctness of the views expressed in thèse opinions, aa 
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it is understood the question ia now pending before the suprême 
court, upon a case cerfcified from the eastern district of Missouri, (U. 
S. V. Petit, 11 Ped. Rep. 68,) I should deem it my clear duty, in a 
case arising upon habeas corpus, to sustain tha action of a co-ordinate 
court until the question is settled by higher authority. 

2. The prisoner also claims his discharge upon the ground that; 
sentence was imposed for a crime of which he was not convie ted. It 
was argued that he was convicted of having in his possession a bond in 
the resemblance and similitude of a government bond, but was sen- 
tenced for passing a counterf eited United States interest-bearing obli- 
gation. Counsel are in error in this particular. The information con- 
tained two counts. The first charged the prisoner with having in 
his possession, with fraudulent intent, an obligation engraved and 
printed after the similitude of an interest-bearing coupon bond of the 
United States. The second charged him with passing and attempt- 
ing to pass a counterfeited obligation and security of the United 
States. The prisoner demurred, and his demurrer was overruled. 
He was then tried, and a gênerai verdict of guilty returned. Motion 
for a new trial was then made, upon the gronnd that défendant was 
found guilty under the second coimt, when there was no évidence to 
support the same. This motion was overruled. From the charge of 
the court returned with the record, it also appears that the case was 
submitt«d to the jury under the second count. Finally, the record 
of his sentence shows that he was convicted under the second count. 
Whether the prisoner was properly convicted under this count, I find 
it unnecessary to détermine, as it is not raised upon this motion. It 
would seem, however, from the cases of Ex parte Parks, 93 U. S. 18, 
and Ex parte Garll, 106 U. S. 521, [S. C. i Sup. Ct. Eep, 535,] that 
this being a question within the ]'urisdiction of the district court of 
Arkansas to décide, its conclusion would not be reviewable upon a 
habeas corpus. 

3. That it does not appear that the court had authority to commit 
the prisoner to a penitentiary without the state. By Eev. St. § 5541, 
"in every case where any person convicted of an offense against the 
United States is sentenced to imprisonment for a period longer than 
one year, the court * * * may order the same to be exeeuted 
in any state jail or penitentiary within the district or state where 
such court is held." And by section 5546, "in case there is no pen- 
itentiary or jail suitable for the confinement of convicts, or available' 
therefor, the court may sentence to some suitable jail or penitentiary 
in a convenient state or territory, to be designated by the attorney 
gênerai." It is insisted that the sentence in this case is void under 
section 6541, for the reason that it does not appear upon this record 
that the requisite conditions existed which authorized an imprison- 
ment in another state under section 5546. The Case of Karstendick, 
93 U. S. 396, throws no light upon this point. This was also a pe- 
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''ition for a habeas corpus to release a prisoner confined in a peni- 
*entiary of West Virginia, under sentence of the circuit court for the 
district of Louisiana. The sentence recited the faet that it had been 
in due form determined and ascertained that there was no peniten- 
tiary witbin the district of Louisiana, suitable for the confinement of 
persons convicted of crime in the circuit court of the United States, 
and that the attorney gênerai had designated the penitentiary at 
Moundsville, in West Virginia, as the place of confinement of ail 
persons sentenced by the circuit court of the United States in the dis- 
trict of Louisiana. The court held that sueh finding was conclusive, 
and could not be reviewed upon pétition for a habeas corpus. It was 
further held to be no objection to the validity of the order that the 
state had not given its consent to the use of this penitentiary as a 
place of confinement of a convicted offender against the laws of the 
United States. Nothing else was decided in the case. There is noth- 
ing in the opinion of the court showing or tending to show that the 
récital in the sentence was necessary to its validity. ' Upon the con- 
trary, it was said (page 403) that "no action of the courts was required. 
A notification to the courts was, therefore, only necessary for the pur- 
pose of influencing their conduct in the future. A sentence in this 
case for imprisonment in a state penitentiary would not hâve been 
void, but it might noit.have prevented the attorney gênerai, acting 
under the statute, from directing a removal of the convict to some 
penitentiary outside of the state." 

The question is whether, conceding the power to commit a pris- 
oner to a penitentiary in another state, the judgment of the court 
should recite the fact that the conditions précèdent to the exercise of 
such power existed. That the court was bound to find that the at- 
torney gênerai had designated the Détroit House of Correction as the 
proper place for the confinement of prisoners from the district court 
of Arkansas may be assumed; but it does not follow that the court 
is bound in every case to set forth this fact in its sentence. Sup- 
pose, for example, the superintendent of the House of Correction were 
sued for false imprisonment in this case, would it be necessary for 
him to show, beyond the conviction of a court of compétent jurisdic- 
tion, that the attorney gênerai had designated bis penitentiary as a 
place for the confinement of prisoners ? I think not. This court is 
bound to présume that the committing court acted within the law. 
To entitle a party to relief upon habeas corpus there must appear a 
want of jurisdiction in the committing court over the person, or the 
cause, or some other matter, rendering its proceedings void. Ex 
parte Siebold, 100 U. S. 371, 375. 

Whenever it appears that the court bas obtained jurisdiction of 
the person and the cause, the maxim, omnia prœsumuntur rite esse acta, 
applies with full force. Martin v. Mott, 12 Wheat. 19; 2 Phil. Ev. 
159 et seq.; Com. v. Bolkom, 3 Pick. 281 ; State of Ohio v. Hlncliman, 
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27 Pa. st. 479 ; Doe v. Litherherry, 4 McLean, 442 ; Lathrop v. Stuart, 
5 McLean, 167; Grignon's Lessee v. Astor, 2 How. 339; Thompson v. 
Tolmie, 2 Pet. 165. 

4. It is finally claimed that the prison er is illegally held, because 
not oonfined under any proper warrant or mittimus, This is clearly 
unnecessary. The person having custody of the prisoner is bound to 
show his authority, and the order or sentence of a court of record is 
sufBcient. Hurd, Habeas Corpus, bk. 2, § 8; People v. Nevins, 1 
Hill, 154; State v. Heathman, Wright, 691. This point was also 
ruled by the late Judge Longyeab in the unreported case of In re 
Osterhaus. 

The application must be denied. 

See U. S. V. Field, 16 Fed. Rep. 778, and note, 779; ÏÏ. 8. y. Petit, 11 Fed, 
Kep. 58, and note, 60. 



LocKwooD V. CLBVEiiAND and others. 

lOircuii Oûurt, D. New Jer»ey. September 25, 1883.) 

PAï'Em's roE Inventions — India-Rubbeb Eeaskes — Lockwood and Holton 
Patents, Nos. 167,445 and 233,511. 

As, upon examination of the évidence of priority ia this case, it appears that 
Bhodes Lockwood was the original and first inventor or discoverer of the im- 
provement in India-rubber erasers, as descrlbed in patent No. 167,445, granted 
to him September 7, 1875, and that Francis Henry Holton was also the origi- 
nal, but not the first, inventor or discoverer of such improvement, and that 
said Holton was guilty of lâches in not filing his application for patent until 
two years after the invention had been in public use and on sale, patent No. 
167,445 is sustaîned, and the Holton patent, No. 233,511, issued to Orestes 
Cleveland, as assignée, October 19, ISSO, declared void. 

On Bill, etc. 

Browne & Witter, for complainant. 

Bedle, Muirheid & McGee, for défendants. 

Nixon, J. On the twenty-fourth day of June, 1875, Rhodes Lock- 
wood made application for letters patent of the United States for "im- 
provement in India-rubber erase.-s," and on the seventh of Septem- 
ber following letters patent No. 167,445 were duly issued to him. On 
the ninth of June, 1877, Francis Henry Holton, assignor to Orestes 
Cleveland, also filed his application for letters patent for the same 
invention. The commissioner of patents declared an interférence, and 
on November 5, 1878, gave notice to the parties interested, as required 
by section 4904 of the Eevised Statutes, and directed the primary exam- 
iner to détermine the question of the priority of the invention. Testi- 
nony was duly taken, and on December 12, 1879, the examiner 
idjudged Holton to be the first inventor of the improvement. On an 
appeal, the board of examiners in chief reverseJ the décision of the 
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primary examiner, February 2é, 1880, and held that Lockwood was 
entitled to the honor of the invention. Tiie commissioner of patents, 
— the last judgment being appealed from, — on May 3, 1880, decided 
that Holton was the original inventor, but refused to grant the letters 
applied for, on the ground that the invention had been in public use 
more than twoyears priorto his application. Anappeal being takeu 
to the suprême court of the District of Columbia, this last décision 
was reversed. On September 28, 1880, the court held that Holton 
was entitled to his letters patent. They were accordingly issued to 
Orestes Cleveland, as his assignée, October 19, 1880, and numbered 
233,511. This bill was filed by Lockwood on November 2d foUow- 
ing, to hâve the last-recited letters patent declared void. Cleveland 
has answered, denying ail the material allégations of the bill of com- 
plaint, setting up that Holton was the original and first inventor of 
the improvement claimed in the two patents, and praying that the 
letters patent issued to Lockwood, September 7, 1875, may be ad- 
judged and declared invalid and void. With the answer, he also filed a 
crosa-bill, asking that the complainant's patent might be held void, 
and that he might be restrained from bringing an action in any court for 
an infringement of the same. The cross-bill was subsequently dis- 
missed by the court, uponthe ground that section 4918 of the Eevised 
Statutes afforded ail the relief in the original suit which the défend- 
ant could possibly hâve in the cross-suit. See Lockwood v. Cleave- 
land, 6 Fed. Eep. 721. 

The case has been heard upon bill, answer, and proof, and présents 
two questions for considération : (1) Whether Lockwood, or Holton, 
the assignor of the défendant Cleveland, was the prier inventor of 
the improvement claimed in the letters patent ; and (2) whether there 
was such prior use of the invention as to render the patent of the 
first inventor void. 

An examination of the spécifications and claims of the two patents 
shows that they are for the same invention, to-wit, a rubber eraser, 
as a new article of manufacture, having soft-finished erasive sur- 
faces. The objection to the rubber ordinarily in use before the spring 
of 1875, for erasive purposes, was that the outer surface was covered 
with a glaze, produced in the process of vulcanization, and which 
hindered the rubber from taking hold of and removing penoil marks 
from paper without smirching the latter. In order to prépare the 
rubber for immédiate use as an eraser, this glaze or crust was fre- 
quen'Jy got rid of by paring off the surface of the rubber with a knife 
or other sharp instrument. 

The complainant says that some time before 1870 he learned that 
the surface of vulcanized rubber became soft and velvety by long- 
continued drumming, and it at once occurred to him that this was 
the proper mode of preparing it for erasive purposes. But although 
he made many expérimenta, chiefly in the mixture of différent ingré- 
dients with varying proportions to discover the best combination for 
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erasive rubber, not mach was acqomplished by him before the spring 
of 1875, when he began to prépare for the market and to take orders 
for the manufacture of rubber erasers, the edges and surfaces of 
which had a soft, velvet finish, from two or three days' tumbling in 
a drum. He had been dissatisfied with his previp.us experiments, 
but was now so well pleased with his compounds that he filed his 
application for letters patent June 2é, 1875, and obtàîned them on 
September 7t:h foUowing. 

Holton, on the other hand, claims that in Maroh, 1872, he acci- 
dently stumbled upon the discovery that protracted tumbling of^vul- 
canized rubber would remove the crust from the surface and prépare 
the rubber for use in erasing pencil marks. He states that in pre- 
paring rubber for the Eagle Pencil Company he put some samples in 
the drum to be finished, and, forgetting them, they remained there 
and underwent the tumbling process ail day. When he tôok the 
pièces from the drum in the evening he discovered that not only the 
corners were worn off, but that the glaze had been taken from the 
'surface, which glaze of crust had always been considered an objection 
tb new rubber. He tried them in reraoring pencil marks from. paper, 
and found that they took hold of the paper at once, and removed the 
marks without blackening the surface. 

After a careful examination of the testimony, I am inclined to re- 
gard both Loekwood and Holton as original and independent in- 
ventors or disooverers of the fact on which the patents are founded. 
The former, however, has been more diligent. He followed up his 
discovery with many experiments respecting the mixture of the oom- 
pound from which the material was to be obtained, and when he 
reached satisfactory résulta, promptly secured his patent. Holton, 
indeed, experimented, and gave the products of said experiments to 
his friends for trial and approval ; but he made no application for a 
patent until June, 1877, — a long time after the complainant had ob- 
tained his patent, and had established the value of the patented ar- 
ticle by creating a demand for it in the public market. 

I must hold, in this case, that Loekwood was the original and first 
inventor or discoverer of the improvement in India-rubber erasers, 
and that Holton was alao the original, but not the first, inventor or dis- 
coverer; and that, even if he was, he has lost the right to claim the 
benefits thereof by lâches in fili'ng his application for the patent 
more than two years after the invention had been in public use or 
on sale in the conntry. 

Let a decree be entered adjudging and declaring the letters pat- 
ent No. 233,511, issued to Francis H. Holton, void, and restraining 
the défendant, and ail claiming any interest in said letters patent 
under him, from instituting or prosecuting any suit at law or in 
equity for any alleged infringement of said patent, with costs to the 
flompiainant. 
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HowE and others v. Neemes and others. 
(Circuit Court, N. D. llUnoi». October 1, 1S83.) 

1. Patent La-w — Inphingbmbnt. 

Where a comtiiiiation is claimed by a patentée, it îs a familiar priuciple that 
ail the parts of the combination must be used by the défendant in order to con- 
stitute an jnfringement. 

2. Same. 

Following the above-stated principle, it was held that the reissue of Jettera 
patent No. 9,942, dated November 22, 1881, for a new device for packing stick- 
candy in packages, was not infringed by the défendants, since they did net use 
part of the combination of the patentée, which figures in ail of his claims as 
an essential élément of the patent. 

In Equity. 

John G. Ellîott, for complainants. 

West é Bond, for défendants. 

Drummond, J. The bill in tbis case allèges a violation by the dé- 
fendant of the reissued patent of Warren B. Howe, dated November 
22, 1881, No. 9,9é2. The original patent was dated August 3, 1880, 
No. 230,778. It is claimed by the défense that the reissued patent 
is invalid, because the reissue is not for the same supposed invention 
as the original, and because it does not distinguish the old from the 
new; and as it is also claimed that the subject-matter, as well of the 
original as of the reissue, is not patentable, it is well to understand 
the nature of the original and of the rcissue. 

The patentée claims that he has invented a new device for packing 
stick-candy in bundles or packages in a convenient form for placing 
them in tubs, barrels, or boxes, for shipment from the factory to the 
trade. A description of the invention may be stated in this form ; 
If we take a rectangular block of the proper length and width, as com- 
pared with the sticks of candy to be packed, and eut out of this block 
an angular or V-shaped recess in the form of a wedge, of the proper 
size to make-the package, and then place in this recess a paper of 
BulBcient stiffness to retain its shape when the package is made up, 
and place the sticks of candy with the ends evened in the recess over 
the paper, so as to fill it, and then fold the paper around the candy 
to form a. neat and compact package in outline, we shall hâve a 
reasonably correct idea of the result claimed by the patentée. The 
package thus made becomes, like the recess, wedge-shaped, and if 
we suppose it to occupy its original position in the recess, it becomes, 
the patentée says, "an inverted pyramid," having inclined sides and 
vertical "ends." This last cannot be considered a statement strictly 
aceurate. He describes the manner in which the wrapper should be 
folded around the candy, and the package removed from the recess in 
order to complète the folding, although, from the language already 
cited fiom the original, it would seem that there may be a doubt 
whether the manner in which the wrapper is folded conatitutes an 
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essential part of the invention; and although he says that packing 
the bundles for Bhipment forma no part of the invention, still it seems 
clear that one object of the patentée was to make packages of a peoul- 
iar form, which might be conveniently and economically packed,-with 
référence to the space to be fiUed, in circular vessels. 

The original patent consisted of two claims : The ôrst was for the 
device described, for packing stick-candy in triangular-shaped pack- 
ages, consisting of the block provided with the angular recess, as set 
forth; and the second was the method described of packing stick- 
candy in triangular-shaped packages, consisting of first piacing the 
wrapper in the recess, and then piacing the stick-candy in the paper 
in the recess, until the bulk attained approximately the shape of the 
recess, then folding and creasing the wrapper against the ends of the 
stick-candy, and finally removing the wrapper and contents from 
the recess and completing the folding of the wrapper as described; 
the gênerai resuit of which was the making of packages of stick-candy 
in this form by the déviées mentioned. 

Although the spécifications of the original patent speak of the 
paper being folded in any snitable manner that wiU form a neat and 
compact package in outline, it qualifies this gênerai description by 
declaring: "As will be hereinafter more fuUy described and particu- 
larly pointed ont in the claim." And if we refer to the second claim, 
there seems to be great force in the position that it includes the par- 
ticular manner described in which the paper is folded around the 
sticks of candy. 

If we turn now to the reissue, we fînd that the patentée claims 
that he has invented an improvement in packages for shipping 
candy-sticks in cylindrlcal vessels. The drawings are substantially 
the same as in the original, there being some additions to the letter- 
ing by way of description of particular parts. He gives a much more 
elàborate description of the manner of folding the wrapper, and adds 
that it may be folded in any suitable manner to form a neat and 
compact package in outline ; and although he deems the manner de- 
scribed préférable, it is not essential, for the main object in forming 
thèse packages, he says, is to maintain a séries of candy-sticks in 
triangular or prismatic packages, so that a number of packages may 
be packed with great ecouomy of space in one or more layers in a 
cylindrical shipping-case ; but he distinctly déclares in the reissue 
he does not claim the wrapper or envelope shown, because he proposes 
to claim it in a separate application, 

In the reissue, the two original claims are expanded into six. The 
first claim is for the package with an envelope or wrapper substantially 
as described, so that if the package ismadeup in the manner described, 
without regard to the application of the die or recess in the block al- 
ready mentioned, it would seem to be within this claim ; the second is 
the combination of the package with a cylindrical shipping-case ; the 
third is the combination of the package within an envelope or wrap- 
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per, provided with overlapping folds or flaps, and a cylindrical ship- 
ping-case ; the fourth is similar to the tbird, except that the cylin- 
drical shipping-case is not mentioned; and the fifth refers to the 
manner of forming the package by plaeing the wrapper in the recess 
of the block, fiUing it with sticks of candy and closing it in the man- 
ner described. The sixth claim, though substantially like the fifth, is 
not in controversy hère and need not be particnlarly mentioned. 

The material différence between the original and the reissue, when 
we separate each into its several parts and look to the substance of 
both, is, that whereas in the original the patentée did not necessarily 
include, as a part of the subject-matter of his patent, the connection 
of a cylindrical vesseiwith the packages, in the reissue, that seems to 
be indispensable to some of the claims. 

The first, second, third, and fourth claims in the reissue speak of 
the form of the package as being wedge-shaped or prismatic, without 
regard to the manner in which the package bas been brought to or 
assumed that particular shape ; and if it be true that the wrapper or 
envelope as described is not a part of thèse respective claims, then it 
seems clear that they are invalid, because we may imagine any one 
could make up a package in that form by mère manipulation, and 
therefore it woùld seem the only ground upon which they can be sus- 
tained is by their construction and formation in the mode described, 
through the angular recess in th« block ; and if this view of the claims 
in the reissue is correct, then ail that would remain as the subject of 
controversy would be the fifth claim. But can this be considered the 
true construction of the patent and of the claims ? It seems that the 
object of the patentée was to draw within the terms pf his patent — 
First, a packet, however made, provided it eontained candy-sticks, 
and was of the form described, and inclosed within a wrapper suffi- 
ciently stiff to hold the sticks together, assuming that the form of the 
package was neat and compact in outline; and, secondly, a package 
like the one just described, provided it was made by means of the 
angular recess. Now this can hardly be said to be a correct view 
of the patent as eontained in the spécifications and in the claims, be- 
cause it seems impossible to avoid the conclusion that in ail the 
claims the wrapper, folded substantially as described, is an essential 
élément, notwithstanding the gênerai disclaimer which is oontaiiied , 
outside of the claims in the body of the spécifications; for the first, 
second, and fourth claims refer to the wrapper &à folded substantially 
as described; and the third claim speaks of the wrapper as being pro- 
vided with overlapping folds or flaps; to guard the base and sides of 
the packet;, and the fifth claim speaks of closing the wrapper upon 
the candy-sticks, substantially as described; so that, in ail the claims 
in controversy hère, the wrapper, as described in the body of the 
spécifications, jseems to be essential; so that if it were admitted that 
the forming a. package in the manner described, containing sticks of 
candy inclosed in a wrapper in any suitable manner to make it neat 
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and compact in outline, were patentable, that is not what the pat- 
entée claims ; and there seema to be no doubt that, assuming as bas 
just been stated, tbat the wrapper, folded in tbe way described over 
the sticks of candy, is an essential part of the claims, the défendants 
do not infringe. Where a combination is claimed, it is a familiar 
principle that ail the parts of the combination must be used by the 
défendant in order to constitute an infringement. 
The bill must be dismissed. 



Pabkbb à WmppLis Go. and another r. Yalk Glooe Go. and otherB.* 
{Oirimil Court, D. Oonneetieitt. October 2, 1883.) 

Patents Fon In v b n tioks— Reissus No. 10,16îi— Hotchkiss Clock — Lakb Oixmjk. 
The flrst eight claims of reissued patent No. 10,162, issued March 14, 1882, to 
Arthur E. Hotchkiss, for improyementa in clock movements, and which de- 
scribes an invention of which no trace is to be found in the original spécifica- 
tion, and manifestly other and difEeicnt from thaï wMch wos the Bubject of 
the original patent, are void. 

In Equity. 

John S. Beach, Chas. E. Mitchcll, and John K. Beach, for plaîntiffs. 

Benj. F. Thurston, Chas. R. Ingersoll, and S. H. Wagner, for de- 
fendants. 

Shipman, J. This is a bill in equity to restrain tbe défendants from 
the infringement of reissued letters patent No. 10,162, issued March 
14, 1882, to Arthur E. Hotchkiss, for improveinenté in clock move- 
ments. The original patent was dated November 4, 1879. The ap- 
plication for the first reissue. No. 9,656, granted to said Hotchkiss 
April 12, 1881, was filed in the patent-office January 23, 1881. The 
application for the présent reissue. No. 10,162, was filed July 19, 
1881. The Parker & Whipple Company are exclusive licensees under 
the original and reissued patents. At the date of the invention ex- 
penfeive clocks of tiny size were being made, which met with favor 
from the public. They were convenient and attractive, and the main 
object of the patentée (the original spécification says a leading object) 
was to make a good time-keeping clock of the llke small size, which 
could be fumished to the public at the small price which charac- 
terizes the manufacture of Connecticut clocks. The clock was de- 
vised for this end, unquestionably with much study and painatak- 
ing, and I shall assume that' the invention as claimed in the reissue 
was both novel and patentable. Much skill and ingenuity hâve been 
displayed in attacking and defending thèse contested points, but as I 
think that a vital point of the plaintiff's case dépends upon the valid- 
ity of the reissue, I shall confine myself to that question. 

'Afflnned. See 8 Sup. Ct. Rep. 38. 
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The patentée, in his original spécification, stated the nature of hia 
invention as follows : 

" This invention relates to that elass of time-keepers in wliïoh a fixed an- 
nulai rack or internally toothed wlieel is employée! to aid a spring barrai in 
rotating the train of wlieels. The nature of said invention consista, partly, 
in the corabination of a fixed internally toothed eircular rack and a concen- 
tric going barrel or plate with a mainspring, a traiismitting vvheel rotating 
with said barrel, and a Sxed clock movement. It also consists in arranging 
the operating parts of the time-piece on a fixed plate, and attaching the same 
to the baclc of the clock-case by nieans of tongues which extend out from said 
plate through perforations in the back of said case. It also consists in pro- 
viding said tongues with broad shoulders, which cause said plate to stand out 
fiom the back of the clock-case, so as to leave space for the mainspring be- 
tween them. It also consists in the combination of a mainspring having a 
perforated end with a latéral flnger extending from the broad part of one of 
said tongues, whereby said mainspring is flrmly held at its flxed end, yet eas- 
ily detached. It also consists in the combination, with a flxed plate, which 
confines the mainspring and supports the movement of a rotating plate ar- 
rangea in front of said fixed plate, and provided with a hub which extends 
through said fixed plate and is eonnected to the winding end of tlie main- 
spring. It also consists in adapting to and combining with the hub thus con- 
strueted akey having a screw-threaded winding part for eiigaging with said 
hub, and a recessed part for engaging with the prisraatic end of the cen- 
tershaft. It also consists in constructing the aniiular rack or internally 
toothed wheel with an annular recess for receiving the pillar plate and 
thereby economizing space. It also consists in constructing the pillar plate 
and pillars in one pièce, and attaching said pillars to tlie front plate by twist- 
ing them. It also consists in substituting an automatic winding dog, operat- 
ing like an escapement verge, for the elick and spring ordinarily used. It 
also consists in constructing the case with an opening at the bottom, and 
adapting the key and the adjusting nut of the pendulum bail to one an- 
other, so that the adjustment of the said bail may be effected conveniently 
from the outsideof the case. It also consists in providing said hall with a 
spring which will force it down into place, and with- a guide which will pre- 
vent it from turning." 

The 12 claims of the original patent were confined to thèse dé- 
tails thus entimerated in the spécification. 

In March, 1880, the Parker & Whipple Company entered into a,eon- 
tract with the Yale Clock Company to manufacture the Hotchkiss clock, 
at a stipulated priée per elock, the licensees furnishing the dies and 
tools for such mànnfacture. About 50,000 clocks were made by the 
défendants and delivered to the licensees between June 17 and De- 
cember 27, 1880. During this period the défendant Frederick A. 
Lane, superintendent of the Yale Clock Company, made the infringing 
clock. It did not contain a single patented feature of the Hotchkiss 
clock, but in respect ta every other leading feature the parts of the 
two clocks are interchangeable. The Lane clock was immfediatety 
patented, was put upon the market, and is being manufactured by 
the Yale Clock Company. 

An examination of the Hotchkiss patent showed that the vital 
parts of the invention were notalluded to in the spécification or 
in the claims. Perhaps the fact that the clock had three wheels, 
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and tlieir position, might hâve teen understood by an expert from 
drawing No. 6. Ttllit drawing was not made for the purpose of 
showing the wheels, and it is manifest from the spécification that 
the patentée did not suppose they had anything to do with his in- 
vention, which he did suppose lay in entirely other parts of the clock. 
The model showed a completed clock, and contained whatever was 
and was not invented by Hotchkiss. 

In the spécification of the second reissue, the patentée omitted the 
entire description, which bas been q^uoted and inserted in the follow- 
ing: 

" My invention relates to an iraprovement in clock movements, the object be- 
ing to make a clock movement which shall be simple and durable In its con- 
struction, of small initial cost in manufacture, and the several parts of which 
shall be relatively arranged in such manner that the movement may be in- 
closed in a small and compact case. To this end the invention consists in di- 
viding the train into two parts; in arranging the divisions of the train in a 
frame having three plates ; in providing an additional wheel and pinion be- 
tween the escape wheel and center wheel ; in making the three wheels between 
the escape wheel and center wheel with the same number of teeth and of the 
same size; in arranging the pivots of the three arbora carrying the three like 
wheels and pinions between the escape wheel and center wheel in the circum- 
ference of circles which are concentric with the center arbor; and in other 
minor iraprovements as the invention is hereinafter more fuUy described and 
explained by référence to the drawings." 

In accordance with this statement the plaintiff's experts claimed 
upon the trial that the invention consisted generally in the division 
of the train into two parts by means of a frame having three plates, 
the point of division being between the center wheel and the center 
pinion ; and, secondly, in the arrangement, between the center wheel 
and the escape wheel, of three wheels which are driven by the center 
wheel in the circumference of a circle which is concentric to the cen- 
ter arbor, the three wheels being arranged on a semi- circle concentric 
to the center pinion. This gênerai outline of the invention is stated 
with accuracy and completeness in eight claims of tha reissue, four 
of which relate to tbe division of the train into two parts in a frame 
having three plates, while the other four relate to the arrangement 
of the three wheels. The tenth and eleventh claims relate to détails 
which were specified in the original patent, but which are not used 
by the défendant. The défendants infringe the first eight claims. 

The position of the plaintiffs is that the invention of the reissue 
was the invention of Hotchkiss, and was shown in the model accom- 
panying the original application for a patent, and that, therefore, the 
description in the reissue ia not to be regarded as new matter, but as 
a correction of a misstatement in the description contained in the 
^original spécification. 

The défendants making no point in regard to lâches in applying 
for a correction of the original patent, deny the plaintiffs' premise and 
conclusion. They deny the premise because they say that the orig- 
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inal description limited the invention to that class of time-keepers in 
which a fixed annular rack or internally toothed wheel is employed 
to aid a spring barrai in rotating the train of wheels, and that thia 
construction only was shown in the model, and that the importance 
of the Lane invention consisted in the abandonment of the "planet 
wheel" and the substitution therefor of the ordinary mainspring. 

If the premise was true, they deny the conclusion, beoause it is a 
faot, the truth of which is apparent, that in the original spécification 
and drawings the patentée gave no hint that he regarded the construc- 
tion described in any one of the first eight claims as forming any ma- 
terial or immaterial part of his invention. 

Waiving the question whether the patentée, if he could reissue at 
ail, was not confined to the peculiar class of clocks which he had de- 
scribed in his original spécification, he having given no suggestion or 
indication that any other sub-eombination than those which he had 
named would be of value or would perform an office of its own, and 
conceding that if the subject of the first eight claims could be intro- 
duced into a reissue they could also include a clock not having the 
driving gear of the model, I proceed to consider the question whether 
the invention described in thèse claims, being an invention of which 
no trace is to be found in the original spécification, and being mani- 
festly other and différent from that which was the subject of the 
original patent, is an invention which can be included in the reissue. 

The plaintiffs plant themselves upon the well-known phraseology 
which has been used both by the suprême court and by its individual 
members, that a reissue (if seasonably applied for) can include what 
was shown, substantially suggested, or indicated in the original spéc- 
ification, drawings, or model, and say that the real invention of Hotch- 
kiss existed, and therefore was shown in the model, and therefore a re- 
issue can take it in. I do not think that prier to the définition of 
new matter in Powder Ço. v.Powder, Works, 9£ U. S. 126, such a reis- 
sue as this is would hâve found favor in the eyes of a court, for the 
eight claims which are in controversy are a total abandonment of the 
principles which are stated in the original patent to be those of the 
invention, and are an introduction into the reissue of a subject-matter 
which has no relation to the original patent, except that each patent 
relates to clocks. But, since the décision to which I hâve referred, 
taken in connection with other later décisions which throw light on 
the subject, the question is one which seems to me to be settled. 

In Powder Co. v. Powder Works the court say : 

"The législature was wijling to concède to the patentée theright to amend 
his spécification sd as f iilly to describe and claim the very invention attempted 
to be secured by his original patent, and which was not fnlly secured thereby 
in conséquence of inadvertence, accident, or mistake; but was not willing to 
give him the right to patch up his patent by theaddition of other inventions, 
which, though they might be his, had not been applied for by him, or, if ap- 
plied for, had been abaudoned or waived." 
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In applying the Powder Works Case to the faets detailed in Yale 
Loek Manufg Co. v. Scovill Manuf'g Co. 18 Blatchf . G. G. 248, [S. 
G. 8 Fed. Eep. 288,] this court used this language, which is cited by 
the plaintifs with commendation, as applicable to the présent case : 

"If the patentée bas made a palpable mistake, and bas limited bis real in- 
vention, by a mistatement of its prihciples, so that be is about to lose the fruit 
of bis labor, he sbould be permitted to restate, and, if need be. enlarge, bis spéc- 
ification 80 as to include the same invention wbicb was plaiuly the subject 
of, but was not f ully secured by, tbe original patent, although literally the en- 
larged invention is one which he did not apply for in bis original spécification, 
because that spécification, by a mistatement of bis actual invention, applied 
for a narrower patent tban he was entitled to bave." 

The facts in the Yale Lock Cage were very différent from those in 
this case. It might as well be said that the Gopernican System vifas 
a mère restatement of the prineiples which had been misstated in the 
Ftolemaic System, as that this reissne was a restatement and enlarge- 
ment of the prineiples of the invention which was the subject of the 
original patent. 

I am not uninindful of the strong equities in favor of the plaintiffs 
growing out of the error of the inventer in regard to the nature of bis 
invention, and of the fact that Mr. Lane availed himself of the error 
in a manner and by an expédition which indicated that he was mor© 
intent upon commercial success than upon nice observance of trje 
golden rule ; but I am clearly of opinion that the statute in regard to 
reissues forbids sach a radical transformation of a patent as was at- 
tempted in this reissue. 

The bill is dismissed. 
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Ball V. WiNSLOw. (Two Cases.; 

{Circuit Oourt, D. Massachusetts. Septeinber 25, 1383) 

Admibaltt Pkactice— Affikmancb of Deobbb of Distbict Coust — Allow- 

ANCE OF IKTEKEST. 

Ordinarily, when an admiralty decree of the district court, which includes 
interest, is afflrmed by the circuit court, interest will be allowed on the full 
amount of the decree below. 

In Admiralty. 

Frank Goodwin, for Ball. 

Frederick Dodge, for Winslow. 

LowELL, J. Gounsel bave argued the question whether interest 
sbould be allowed on the full amount of the decree below, which was 
made upon the report of the commissioner, which included interest. 
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Waitb, C. J., held, in Deems v. Albany dt Canal Line, 14 Blatchf. 474, 
that the decree in the circuit court should be made without com- 
pounding the interest on the damages, and without allowing it upon 
the costs. 

The practice has been uniform in this court, from a time whereof, 
etc., to give interest on the whole decree. 

I agrée, of course, that the decree hère is a new decree, and not. 
teohnically speaking, merely an affirmance of that below, {The Lv- 
cille, 19 Wall. 73;) and that interest, in the admiralty, is not an in- 
évitable conséquence of affirmance, as it is by the statute and ruleb 
in some other courts. Hemmenway v. Fisher, 20 How. 255. There 
is no reason to départ from the ordinary practice in this case, and 
the only question is to ascertain that practice. 

I am of opinion that the practice hère has been and is sound, to 
award interest on the whole decree below, uniess the circumstances 
of the case give rise to a variation Upon grounds of justice and equity. 

Lord Stowell twice decided that it is just and usual to allow in- 
terest upon interest in cases substantially like this. The Driver, S 
Eob. 145; The Dundee, 2 Hagg. 1S7. The latter décision is cited 
with approval by Clifford, J., in The Wanata, 95 U. S. 600, 613. 
Interest is given for delay in satisfying the decree, not as part of the 
original damages. For instance, the considérable bill of costs in 
this case is made up almoat whoUy of cash paid out by the libelants 
before the decree was rendered. Why should they not hâve interest 
for the delay in repaying it ? Again, if the decree had simply re- 
mained unexecuted in the district court, no appeal being taken, the 
whole decree must be paid, with interest. Such is the command of 
the writ of exécution in that court. Why should the libelants, in ad- 
dition to the necessary expenses of the appeal, lose a part of the ben- 
efit of the decree ? 

In this case the damages were computed with as much accuracy 
and regard to positive value as if it had been an action of contract. 
In cases of that sort I understand the gênerai rule to be that interest 
should be allowed on the verdict or the judgment, at least when the 
delay has been caused by the act of the défendant. See Eev. St. § 
966; Pub. St. Mass. c. 171, § 8; Gen. Eule 29, Sup. Ct. U. S.; Perkins 
V. Fourniquet, 14 How. 328 ; In re European Cent. By. Co. 4 Ch. Div. 
33; 2 Sedg. Dam. (7th Ed.) 194; 1 Suth. Dam. 711. There is no 
question hère of a second compOunding of interest by the running of 
interest on this decree. The case cannot go to the suprême court, 
and the money is ready for the libelants. Interest is allowed on the 
whole decree below. 
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May V. Le Claire and others. 

[Circuit Court, 8. D. Illinois. July, 1883.) 

■Rbmoval of Cattsb pkom onb United Btateb Circuit Coubt to Anothek. 
Section 615 of the Revised Statutes. authorizing a cause to be transferred 
from one circuit " into the circuit court of the next adjoining state, or the next 
adjoining circuit court," must be construed as giving ail the powers necessary 
to the court in order to carry the litigation between the parties into judgment 
or decree. 

Drummond, J. This case was transferred from the circuit court of 
the United States in lowa to the circuit court of the United States 
for the southern district of Illinois, under section 615 of the Eevised 
Statutes. At the time of the transfer, George L. Davenport, the ex- 
ecutor of Antoine Le Glaire, had answered the bill. After the trans- 
fer, Davenport resigned as executor, and Louis A. Le Claire was, by 
the proper court in lowa, appointed administrator with the will an- 
nexed in the place of George L. Davenport, and Le Claire aceepted 
the appointment. In this court, on the ninth of December last, the 
parties appeared by their counsel, and it is stated in the record that 
Davenport had ceased to be executor, and that Louis A. Le Claire 
had been appointed executor of the estate of Antoine Le Claire in his 
stead, and that he had aceepted such appointment, and thereupon 
Louis A. Le Claire was made défendant in the cause and a subpœna 
ordered to issue against him, which, not having been properly served 
upon him, on the sixteenth of February last another subpœna was 
directed to be issued to the marshal of the district of lowa, and that 
subpœna has been served upon him. It is objected on the part of 
the défendant that this action of the court was unauthorized, and 
that Louis A. Le Claire is not properly in court and subject to its 
jurisdiction. 

Assuming that the case has been brbught within the proper rule 
on the subject, namely, the fifty-sixth rule in equity, and that as to 
Davenport there was an abatement of the suit, and that it has been 
revived as to Louis A. Le Claire, the question is whether the court 
had the right to bring him before it, so that he has become subject 
to its jurisdiction by the action named ; and I am of the opinion that 
it had. I agrée that the circuit court had no right to issue any pro- 
cess to be executed outside of the district, and particularly in the 
district of another state, unless authorized by law; but it is not neces- 
sary that the authority should be expressly given by the aot of con- 
gress. It is sufScient, if it can be clearly deduced from the législa- 
tion of congress, that it is indispensably necessary in order to carry 
into effect the action of the court which the law of congress has 
authorized. Now, in this case, it is very clear when the 615th 
section authorized a case to be transferred from one circuit "into 
v.l8,no.2— 4 
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the circuit court of the next adjoining state, or the next adjoin- 
ing circuit court," that it was the intention to give ail the powers 
necessary in order to carry the litigation between the parties into 
judgment or decree. Notwithstanding the statute merely refers to 
and authorizes "the proper proeess for the due exécution of the 
judgmeut or the decree rendered in the cause" to run into the dis- 
trict from which the cause was removed, it is apparent that unlesa 
the court has the power necessary, and which often must be exer- 
cised by courts in order to reach the judgment or decree, that there 
never could be any proeess issued to exécute the decree or judgment. 
It is, therefore, one of those cases where the power is necessarily 
implied from the express déclaration of powers given, and without 
which the latter powers might never be called into exercise. 



HoRNB V, Boston & M. E. R. 

(Œreuît Court, D. New Hampshire. October 13, 1883.) 

1. Ratliioads— StriTB Asainst— When Chatitkred in Setbkai, States— Jctris- 

DICTION OF FEDERAL COURTS. 

The suprême court has deoided that when the same corporation owning a 
road which runs through several states is chartered by each of them, it ia, by 
a useful fiction, to be considered for purposes of jurisaiction a citizen of each 
of the States; and where siich a corporation is sued in one.of the states in 
which it holds a charter, as a citizen of that state, it cannot set up that it is 
hkewise a citizen of ahother. 

2. Same. 

The Action that makes two or three corporations ont of what is in fact one, 
is established for the purpose of giving each state its legitiraate control over 
the charters which it grants ; but the acts and neglects of the corporation aro 
donc by it as a wlîole. 

Motion to Eemand. 

Marston é Eastman, for plaintiff. 

Mr. Copeland, for défendant. 

LowELL, J. The plaintiff, a citizen of New Hampshire, brought his 
action in one of the courts of that state against the défendants, as a 
corporation duly established and having a place of business at Exe- 
ter, in the same state, for personal injuries sustained through the 
fault of the défendants at Lawrence, in the state of Massachusetts, 
setting his damages at more than $500. The défendants, in due 
season, filed their pétition, and moved to remove the action to this 
court. The justice refused to order the removal, and his ruling has 
been sustained by the full bench of the suprême court of New Hamp- 
shire. I hâve seen the opinion of the court, and agrée with it, but 
as it may not be published for some time I will give briefly the facts 
of the case and the authorities which apply to them. 

The défendants were iirst incorporated in New Hampshire by their 
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présent name, and certain short lines of railroad were from time to 
time constructed in Massachusetts, which together made a continu- 
ons line of road from Boston to the state of New Hampshire, and was 
known as the Portland & Boston Kailroad. There was a railroad 
chartered in Maine, under which certain parts of what is now the road 
of the défendants in this state wçre built and operated. The corpo- 
rations in the three states were afterwards Consolidated under sub- 
stantially identical laws by which the Boston & Maine Eailroad was 
chartered in Maine and Massachusetts, as it already had been in New 
Hampshire. The interests of the stockholders were united upon 
équitable conditions agreed upon by them, while each state required 
certain things to be done annually by the corporation which it had 
chartered. 

The suprême court bas decided that when the same corporation, 
owning a road which runs through several states, is chartered by each 
of them, it is, by a usefui fiction, to be considered, for purposes of 
jurisdiction, a citizen of each of the states. Ohio de M. R. Co. v. 
Wheeler, 1 Black, 286. The opération of this rule is now usualïy 
avoided by chartering the eompany in a single state, and merely au- 
thorizing that identical eompany to do business in other states. In 
such a case it remains always a citizen of the first state. Railroad 
Co. V. Koontz, 104 U. S. 5 ; Missouri, K. é T. Ry. Co. v. Texas de St. 
L. Ry. Co. IOFed. Rep. 497; CaUahan v. LouisviUe é N. R. Co. 11 
Ped. Rep. 536. 

If, howôver, there are charters in several states, the corporation, 
when sued in one of them as a citizen of that state, cannot set up 
that it likewise is a citizen of another. Thus, in Ry. Co. v. Whitton, 
13 Wall. 270, a corporation chartered by Illinois and Wisconsin was 
sued as a citizen of Wisconsin by a citizen of Illinois. Afterwards 
the plaintiff himself removed the cause to the circuit court, and the 
défendant eompany moved to remand it, on the ground that it was a 
citizen of Illinois, but the court held that when sued in Wisconsin, 
as a citizen of that state, it could not deny its citizenship there. 
The only différence between that case and this is that hère the plain- 
tiff is a citizen of the state where the action is brought; but this does 
not affect the argument that the défendant eompany should not be 
pennitted to deny its citizenship in this state. So it bas been held 
in three circuits. C. d W. I. R. Co. v. L. S. & M. S. Ry. Co. 5 
Fed. Rep. 19; Uphoffv. Chicago, St. L. dsN.O. R. Co. Id. 545; and 
see the very able opinion of Judge Hammond in that case; Johnson 
y. Philadelphia, W. d B. R. Co. 9 Fed. Rep. 6. 

The case of Chicago dt N.W. R. Co. v. Chicago & P. S. Co. 6 Biss. 
219, is distinguished by Judge Detjmmond, who decided both cases, 
in 6 Fed. Rep. 19, uhi supra, and his ïemairks will apply to Nashua 
é L. R. Co. V. Boston é L. R. Co. 8 Fed. Rep. 45$. Bee, also, the 
note of the learned reporter to Johnson v. Philadelphia, W.dt B. R. 
Co., supra. 
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Thîs beîng the state of the anthorîties, I will only add that the 
fiction which makes two or three corporations out of what is, in fact, 
one, is established only for the purposo of giving each state its legiti- 
mate control over the charters which it grants, and that the aots and 
negiects of the corporation are done by it as a whole. It is imma- 
terial, in considering the question, of jurisdiction, that the damage 
complained of was sufifered within- the limits of Massachusetts, and 
that the judgment will bind the corporation iu that state. See 
Uphoff V. Chicago, St. L. é N, 0. B. Co., supra. 

Motion to remand granted. 



RiCH V. TowN op Mentz, 
{dreuit Court, i\r. D. New York. September, 1883,) 

L Municipal Bonds— Omission ov Certain Aiuboations in a Pétition o» 
Tax-Paybrs. 
An act providing for the issue of bonds, and stating that certain parties shall 
, te deemed tax-payers and others shall not, does net make two classes of tax- 
payers,— it makes one ; and a pétition alleging that the signers are a majority 
of the tax-payers of the town is not invalidated by the omission to state the 
words "notincluding those taxed for dogs or highway tax only," notwith- 
standing such négative clause was used in the act providing for the issue of 
bonds, and for the reason '^at, in deflning the word "tax-payer," the act ex- 
liiessly excludes persons so taxed. 

3. Same— Enfobcbîibnt op i)iuNiciPAi< Bonds bt the Fbdebal Coitrts. 

In proceedings for the enforcement of pajment of municipal bonds, the pol- 
icy of the fédéral courts is to sustaia, if possible, the validity of the bonds, and 
they ■will refuse to invalidate the same, except for grave and serions inflrmities. 
Bven where the question which arises is a doubtful one, a construction should 
be given to the statute which upholds the bonds, ratber thaa one which invali- 
date's them in the hands of a bona Jidè holder. 

Ai Law. 

James É. Cox, for plaîntifF. 

F. D. Wright, for défendant. 

CoxB, J. Thie action is upon coupons eut from bonds pnrporting 
to hâve been issued by the défendant. At the trial the plaintiflf had 
a verdict. The défendant now moves for a new trial. The point 
disputing the sufficiency of the pétition is the only one that will be 
considered. The pétition was presented to the county judge in May, 
1872. At that time chapter 925 of the Laws of 1871 was in force. 
Section 1 provides: 

" Whenever a majority of the tax-payers of any municipal corporation in 
this state Who are taxed or assessed for property, not including those taxed 
for dogs or highway tax onlv, upon the last preceding assessment roU or tax- 
list of said, corporation, and who are assessed or taxed, or represent a ma- 
jority of the taxable property, upon said last assessment roU or tax-list, shall 
make application to the county judge of the county in which such municipal 
corporation is situate, by pétition, verified by one of the petitioners, setting 
îoith that they are such majority of tax-payers, and are taxed or assessed for 
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or represent such a majority of taxable property, and that they désire, etc. 
* * * ïhe words ' municipal corporation,' wlien used in thia act, shall be 
construed to raean any city, town, or incorporated village in this state; and 
the Word 'tax-payer' shall mean any corporation or person àssessed or taxed 
for property, either individually or as agent, trustée, guardian, executor, or 
administrator, or who shall hâve been intended to hâve been thus taxed, and 
shall hâve paid, or are liable to pay, the tax as hereinbefore provided, or the 
owner of any non-resident lands, taxed as such, not including those taxed for 
doffs or highway tax only; and the words 'tax-list or assessment roU,' when 
used in this act, shall mean the tax-list or assessment roU of said municipal 
corporation last completed before the first présentation of fluch pétition to the 
judgt.- 

The pétition is in the following words : 

" To the Honorable, the County Judge of the County of Cayuga, New York : 
ïhe pétition of the subscriberg liereto respectfully sliows that they are a ma- 
jority of the tax-payers of the town of Mentz, in the county of Cayuga and 
state of New York, whose names appear iipon the last preceding assessment 
roll or tax-list of said town of Mentz, as owing or representing a majority of 
the taxable property in the corporate limits of the said town of Mentz ; that 
they are such a majority of tax-payers, and are taxed or àssessed for or re- 
present such a majority of taxable property," etc. 

It is argued that the omission of the words "not including those 
taxed for dogs or highway tax only," from the pétition, rendered the 
whole proceeding before the county judge coram nonjudice, null, and 
void. The state courts hâve adopted this view in sevcral reported 
cases. People v. Spencer, 56 N. Y. 1; People v. Smith, là, 135 ; Wells- 
horo v. A'. Y. é G. R. R. 76 N. Y. 182; Metzger v. Attica é A. R. R. 
79 N. Y. 171. 

After careful considération, it is thought that the pétition contains 
ail that the law requires. 

The pleader looked at the act and saw the word "tax-payer" there 
defined to mean a person taxed for property, "not including those 
taxed for dogs or highway tax only. " A person taxed only for thèse, 
was not, so far as the bonding proceedings were concemed, a tax- 
payer. When the pétition recited that the petitioners were a ma- 
jority of the tax-payers, why did it not contain ail that the strictest 
interprétation of the law required ? 

Those taxed for dogs, etc., were not tax-payers. Can it be possi- 
ble that it was neccessary for the petitioners, having shown what they 
were, to show, in addition, what they were not ? They migbt hâve 
recited that they were not aliens, or Indians, or infants, or ïunatios, 
or taxed for dogs only; they might hâve alleged affirma tively that 
some of the signèrs were "corporations ;" that others were "àssessed 
or taxed for property individually;" others, still, "as agents" or 
"trustées;" They did not proceed, however, upon any such awkwai-d 
and cumbersome theory. The act'provides that certain parties shall 
be deemed tax-payers, others shall not. It does not make two classes 
of tax-payers by any means; it makes one class, and déclares that ail 
who are not in that class are not tax-payers. The law said to the 
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pleader and to the judge, use the word "tax-payer," for by so doîng 
you inolude ail who hâve a right to sign, and exclude ail who hâve 
not that right^ A person taxed only for a dog could not truthfully 
sign a pétition -which stated that he was a tax-payer. Should he 
do so, an affidavit averring that the signera were ail tax-payers would 
be false. Suppose that the statute, instead of including corporations 
in the définition of "tax-payer," had excluded them. Would it still 
hâve been necessary to allège in the pétition that the "petitionera are 
a majority of the tax-payers, excluding corporations?" No! Because 
the act, by express terms, had made this unnecessary. The pétition 
was drawn under and refers to the law; its language is équivalent to 
the language of the statute. The same section defines the words 
"municipal corporation" to mean any "city, town, or incorporated 
village." The petitioners allège that "they are a majority of the 
tax-payers of the town of Mentz." Why is not the pétition criticised 
for omitting to state that the town of Mentz is a "municipal corpora- 
tion?" Doubtless, because the act provides that the word "town" 
and the words "municipal corporation" are synonymous, and any 
further description would be useless verbiage. The object of the 
pétition is to place the subject before the county judge for judicial 
inquiry; it is not évidence of any fact upon which the judge can act. 
He is required to take proof at the hearing, at which time tax-payers 
not on the pétition may appear before him and be counted. Section 2. 
As well might it be asserted that the pétition should set forth a copy 
of the assessment roll, with the metes and bounds of every tax-pay- 
er's real estate, and a fuU abstract of title, together with other évi- 
dence of his right to sign the pétition, as that it should set forth the 
négative averment as to dogs, etc. 

It will be observed that the définition of the word "tax-payer," and 
the words "excluding those taxed for dogs," etc., appear for, the first 
time in the act of 1871. Without this définition there would be 
some plausibility in the argument of the défendant; with it, the posi- 
tion becomes untenable. To reiterate what bas been already said, 
where can be the propriety of requiring the pleader to aver that "the 
subscribers are a majority of the tax-payers of the town, excluding 
those who are not tax-payers?" This language seems absurd enough, 
and yet why is it not carrying the argument to its logical conclu- 
sion ? The contention that the statute providea that the petitioners 
must state "that th^y are such a majority," and that the word "such" 
refers to a majority, after excluding those taxed for dogs, loses its 
force when it is remembered tha,t the same word appears in chapter 
907 of the Jjaws of 1869, and therefore cannot with propriety be 
said to refer to a clause which does not appear at ail in the original act. 

There is no pretense that, in façt, any person taxed only for dogs 
or highways signed the pétition or was counted by the judge ; the 
point argued is purely a technical one, of statutory construction, and, 
for the reasons given, it must be overrnled. The fédéral courts, 
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■whicli liave witli great unanimity sustained the validity of municipal 
bonds, should hesitate long before accepting the forced and narrow in- 
terprétation contended for by the défendant. Thèse solemn obligations, 
issued to invite the investors of the world, should net be invalidated 
«xcept for grave and serions infirmitiea. Even if the question were 
a doubtful one, a construction should be given to the statute which 
upholds the bonds, rather than one whioh turns them to ashes in the 
hands of a bona fide holder. Town of Aroma v. Auditor of State, 15 
Ted. Rep. 843. The views hère expressed were entertained by the 
learned judge who wrote the opinion in Whiting v. Town of Potter, 18 
Blatchf. 165; [S. C. 2 Fed. Eep. 517.] The reasoning there, by im- 
plication, at least, disposes of the question hère. 

It is, of course, unnecessary to disouss the same proposition- with 
référence to the judgment; if the words were not needed in the péti- 
tion they were not needed in the Judgmeilt. Besides, the act simply 
requires the judge to détermine that the petitioners represent, in num- 
ber and amount, "a majority of the tax-payers" without qualification 
or exception. 

The statute provides that the review of the proceedings of the 
county judge^ shall be by certiorari, and it may well be doubted, in 
view of the facts, — the town having reeeived and retained the stock, 
and paid interest for two or three years, — whether the objections 
raised, even if available in a direct proceeding, can be taken advan- 
tage of in a suit by a hona ^de, holder. Whiting v. Towji of Potter, 
supra; Miller v. Town of Berlin, 13 Blatchf. 245; Town of Orléans 
V. Platt, 99 U. S. 676; County of Tipton v. Locomotive Works, 103 U. 
S. 523; Wainut v. Wade, Id. 683; Menasha v. Hazard, 102 U. S. 81; 
Block V. Com'rs, 99 U. S. 686; Johnson Go.v.January, 94 U. S. 202; 
East Lincoln v. Davenport, Id. 801; Schuyler Go. v. Thomas, 98 U. 
S. 169; San Antonio v. Mehaffy, 96 U. S. 312; Town of Coloma v. 
Eaves, 92 U. S. 484; Dill. Mun. Corp. § 418; Hackett v. Ottawa, 
éd u. s. 86; Weyauwega v. Ayling, Id. 112; Calhoun v. Delhi é M. 
R. R. 28 Hun, 379. 

I have examined the other propositions argued, and think none of 
the positions well taken. 



Since the foregoing was written I have had a consultation with the 
circuit judge, and have conçluded, in view of the contrary opinion 
recently expressed by him in Çowdrey v. Town of Ganeadea, 16 Fed. 
Eep. 532, and in view of thefact that the validity of other large is- 
sues of bonds dépends upon the détermination pf thèse identica,! ques- 
tions, that the most satisfactory disposition that can be made of this 
motion is to set aside the verdict, and order a new trial before the 
two judges sitting together. A. unifojm rule for the future may then 
be established. 

New trial ordered. 
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BbOWN ». EVANB.^ 
{Circuit Court, S. Nevada. February 5, 1883.) 

1. Motion fob New Teiai. no Waiter. 

A motion for a new trial is not a waiver of a writ of errer. 

2. JUDGMBNT, WHEN FiNAL, PeNDING- MOTION. 

Where a motion for a new trial lias been made, and entertalned by the court, 
the judgment in the case does not beoorae final and effectuai, for purposes of 
review before the suprême court, until the date of the order of court overrul- 
ing such motion. 

3. SUPEBBBDEAS. 

A writ of errer may serve as a supersedeas, if duly served within 60 daya, 
Sundays exclusive, from the date of an order made denying a motion for a 
new trial. 

4. KxBcirrloN, whbn Kecalled. 

Where an exécution bas been prematurely issued, it will be recalled upon 
motion made for that purpose. 

Motion to Eecall Execution. 

B. M. Clarke and A^. Soderberg, for the motion. 

R. H. Lindsey and W. E. F, Deal, contra. 

Sabin, J. This is a motion made by défendant to recall an exécu- 
tion issued in this action, February 8, 1883, upon the ground that 
the same was prematurely and improvidently issued. The défend- 
ant tenders a supersedeas bond, in double the amount of the judg- 
, ment herein, with good and suf&cient sureties, as admitted by plain- 
tiff's counsel, and advises the court of his purpose of suing out a 
writ of error in this action, which may serve as a supersedeas in this 
court, as soon as his bill of exceptions is settled and allowed, and of 
giving the security required, to the end that the case may be re- 
viewed in the suprême court. 

On the eleventh of November, 1882, at the présent term of court, 
judgment was duly entered in this action against the défendant, 
upon the verdict of a jury rendered on that day in favor of plaintiff 
for the sum of $8,150.87, and costs. On the sixteenth of November, 
1882, défendant fîled in court a notice of motion for a new trial, and 
thereupon the court, on motion of défendant, on said day, entered an 
order staying exécution upon the judgment pending said motion for 
a new trial. On the fifth of February, 1883, the court denied the 
motion for a new trial. 

The real contention in this matter is this : When does the time — 
the 60 days given by statute — within which défendant must serve 
and file his writ of error in order that it may. serve as a supesedeas, 
begin to run ? If, as défendant oontends, the time begins to run, in 
cases where a motion for a new trial is made, only from the date of 
the décision of such motion by the court, then the exécution in this 
case may hâve been prematurely issued, — the motion for a new trial 

iFrom 8th Sawyer. 
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havîng been decided on the fifth of Pebruary, 1883, and the exécu- 
tion issued on •the eighth of the same month. 

Section 1007 of the Eevised Statutes provides that in "cases wLere 
a writ of error may be a supersedeas, exécution shall not issue until 
the expiration of ten days" from the rendering of the judgment. On 
the other hand, if, as contended by plaintiff's attorneys, the time 
begins to run from the date of the entry of final judgment, notwith- 
standing the pendency of a motion for a new trial, and the final 
order or décision of court thereon, then the exécution in this case was 
not prematurely issued, since 89 days had elapsed from the date of 
the entry of judgment and the issuance of exécution thereon. If 
this be the correct interprétation of the law, this motion should be 
denied, since it bas been repeatedly held by the suprême court that 
the writ of error, to serve as a supersedeas, must be filed with the 
clerk in the manner and within the time by statute provided, and 
that the suprême court cannot extend or enlarge that time ; and this, 
as well under the act of 1875 relative to writs of error and appeals, 
as under the act of 1872, and the judiciary act of 1789. In Kitchen 
V. Randolph, 93 U. S. 86, decided in 1876, the court says: 

"We are, theref ore, of the opinion that, under the law as it now stands, the 
service of a writ of error or the perfection of an appeal within sixty days, 
Sundays exclusive, after the rendering of the judgment or the passtng of the 
decree complained of, is an indispensable prerequisite to a supersedeas, and 
that it is not witliin the power of a justice or judge of the appellate court 
to grant a stay of proceas on the judgment or decree, if this has not been 
dono." 93 U. S. 86; Id. 412; 7 Wall. 574; 12 How.387; 6 How. H3;Phil. Sup. 
et. Pr. 104. 

In this case, the bill of exceptions not having been yet settled, no 
■writ of error has been filed with the clerk, or citation issued, and no 
steps taken towards suing out a writ of error, other then the prép- 
aration and tender of a supersedeas bond, as above stated. If, 
then, irrespective of the pendency of a motion for a new trial, and 
the suspension of the judgment pending the motion, the défendant 
must serve and file bis writ of error within 60 days from the date 
of entry of judgment, in order that it may serve as a supersedeas, the 
plaintiff is entitled to his exécution, and to enforce his judgment, 
even though the défendant should prosecute his writ of error within 
the two years, as provided in section 1008 of the Kevised Statutes. 

I do not find, nor hâve I been referred by counsel, to any décisions 
of the suprême court directly covering the point involved in this mo- 
tion. There are, however, numerous décisions of that court analo- 
gous to the case at bai:, and wiiich may guide us to a correct solution 
of the matter. 

It may be proper, first, to refer to the sections of the Revised Stat- 
utes relative to new trials and appeals. Section 726 of the Eevised 
Statutes reads: "AU of said [United States] courts shall bave power 
to grant new trials, in cases where there has been a trial by jury, for 
reasons for which new trials hâve usually been granted in courts of 
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law. " This section clearly gîves tbe défendant the right tô move for 
a new trial. Section 987 provides the mode and manner of procédure 
on motion for a new trial, and stay of exécution, full and ample, should 
the défendant wishtoavailhimself of it. And it f urther decla,res : "If 
a new trial be granted, the former judgment shall be rendered void." 
It m!ay be observed that, in this, case, the défendant did not prooeed 
strictly under this section of the statute in prosecuting his motion 
for a new trial. Section 1007 provides the manner in whieh a défend- 
ant may obtain a supersedeas; fixes the time within whieh a writ of 
error must be serVed ahd security given, and provides that in "case» 
where writ of error may be a mpersedeo/S, exécution shall not issu© 
until tbe expiration of tendays." 

We hâve seen that, in order for a défendant to avail himself of the 
provisions of section 1007 and obtain a supersedeas, he must serve 
and lodge his writ of error in tbe manner and within the time pre- 
scribed therefor. If he fail to do so, his right tp a supersedeas is lost, 
both in this and in the suprême court. A motion for a new trial, 
however, is not a waiver of a writ of error. This is held in 6 How. 
284, where the court says: "The motion for a new- trial was not a 
waiver of a writ of error. In some of the circuits there is a rule to 
this eiïect. Bat efifect could be given to that rule only by requiring 
a party to waive on tbe record a writ of error before his motion is 
heard. In the greater part of the circuits no suoh rule exists." 

No such rule obtains in this circuit. Eule 29 of this circuit is as 
follows : "A motion for a new trial shall not be deemed a waiver of 
any bill of exceptions taken ; but a writ of error or appeal taken, pend- 
ing a motion for a new trial, or application for rehearing, shall be 
deemed a waiver of such motion or application." 

The first clause of this rule négatives the idea that a motion for 
a new trial is a waiver of a writ of error, since it saves the "bill of 
exceptions taken, " whieh would be of no significance were the writ of 
error denied. The last clause of the rule pre vents the anomaly aris- 
ing, of a lower court still entertaining a motion for a new trial, or a 
rehearing, in a case where a writ of error, or an appeal, had re- 
moved the case and deprived the court of jurisdietion ; or the still 
greater anomaly, should the lower court, exercise jurisdietion of the 
motion pending the re-examination or appeal, that a case might be 
beiore the suprême court for review, when the judgment or decree 
below had.been whoUy vacated. I hâve noticed this point at some 
length, since it was urged by plaintifï, on the argument of this mo- 
tion, that a motion for a new trial Waived a writ of error or appeal. 

As already observed, the right to move for a new trial is conferred 
by statute. It is a substantial and an important right, and may not 
be denied to one asking therefor. And a party has a right to the 
décision of the court on his motion, even though he might not be 
able to nrge the adverse ruling of the court upon his motion as er- 
ror, in case it was erroneous, before the suprême court. The ruling 
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o£ tte court miglit be in his favor and a new trial granted, and he 
be thereby saved the expense and delay of his writ of error or appeal, 
to correct that of which he felt aggrieved in the judgment or deoree. 

Sections 691, 692, Eev. St., provide for the re-examination by the 
suprême court of ^reaJ judgments and decrees of the circuit courts, 
or of the district courts acting as circuit courts. Prom thèse sections 
it will be seen that only final judgments or decrees can be reviewed 
by the suprême court. 

Volumes bave been written defining what are final judgments and 
decrees, and the définitions given hâve not always been olear or in 
harmony with each other. This is especially true of decrees iu equity. 
It would seem that there should be little difficulty in defining what is 
a final judgment in an action at law, sinee in thèse cases, when a trial 
is concluded and a verdict rendered, the law itself détermines what 
the judgment shall be, in any given case. The proper judgment, 
upon a verdict, foUows as a matter of law, and is entered as of course, 
unless stayed by the interposition of the court. And this is the ques- 
tion which is décisive of this motion : Was this judgment, entered No- 
vember 11, 1882, final for the purposes of review, within the mean- 
ing of the statuts, pending the motion for a new trial made and enter- 
tained by the court ? It may- be conoeded that it was final in f orm 
and character, and that it settled the issues raised by the pleadings. 
But was it, so long as it remained wholly subject to the control and 
future order of the court, final in effect ? It might become final for ail 
purposes by lapse of time; by the expiration of the term of court at 
which it was rendered, no order having been made by the court oon- 
tinuing its power over it; or by the failure of the défendant to avail 
himself of his writ of error witbin the time limited therefor. But in 
this case, where the défendant, within the proper time, filed his notice 
of motion for a new trial, which motion the court entertained, and 
stayed exécution upon the judgment pending the motion, can it be said 
that the judgment, so suspended, and liable to be vacated, was final? 
While thus suspended, the judgment had no force or vitality, be- 
yond the fact that, by law, it became a lien upon the realty of the 
défendant within the district from date of entry and docketing. It 
is difficult to conceive of a judgment as final and conclusive, for ail 
purposes, when we concède that it is subject to be vacated, set at 
naught, and the controversy opened for readjudication. 

While I find no décisions of the suprême court touching the point 
as to when a judgment becomes final for the purposes of review, 
pending a motion for a new trial, yet there are numerous décisions 
of that court, in référence to decrees in equity, and when they be- 
come final, where motions or pétitions hâve been filed, and enter- 
tained, for opening or modifying those decrees. In Brockett v. Brockett, 
2 How. 24:0, the court decided that where a motion was made to open 
a deoree for certain purposes, and entertained by the court, that the 
decree was suspended, pending the décision of the court upon the 
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motion; that the deoree, though final, did not take effect until the 
dieision of the court upon the motion; and that the time within 
which an appeal must be taken commenced from the date of the or- 
der of the court upon the motion, and not from the passing of the 
final decree. In this case the decree was not in any manner modified, 
the motion therefor having been denied. 

This décision was rendered in 1844, and bas been repeatedly af- 
firmed in subséquent cases. In 14 How. 1, the court, referring to this 
décision in 2 How. 240, says : 

" In that case, before any appeal was taken, a pétition was filed to open the 
decree for certain purposes, and the court referred it to a commissloner to 
examine and report on the raatters stated in the pétition. Upon hia report the 
court refused to open the decree, and the party thereupon appealed from 
this refusai, as well as the original decree, and gave bond with sufflcient se- 
curity to prosecute the appeal. The bond was given within ten days after the 
refusai of the motion, but was more than a montli after the original decree. 
And the court held that this appeal was well talten ; not because an appeal 
will lie from the refusai of a motion to open a decree and grant a rehear- 
ing, but because the court regarded the original decree as suspended by the 
action of the court on the motion, and that it was not effectuai and final 
until the motion was overruled." 

(At that time parties were limited to 10 instead of 60 days, as now 
prevails, within which to perfect appeala, etc.) 

In Railroad Co. v. Bradleys, 7 Wall. 575, this same question, as to 
when a final decree becomes such for the purposes of an appeal, is 
discussed. In that case final decree was rendered February 6, 1869. 
Between that date and the fifteenth of the same month varions mo- 
tions were made in référence to the decree, by différent parties inter- 
ested ther'ein. The court says : 

'< We do not think it necessary to consider the effect of either of thèse pro- 
ceedinsrs, for on the sixth of March, and, as we understand, during the term 
at which the decree was rendered, a motion to rescind was made, in behalf of 
the complainants, and was heard and decided. There is no doubt that during 
the term the decree was at ail tiines subject to be rescinded or modifled upon 
motion, and could not, therefore, be regarded asabsolutely final until the end 
of the term. It became final, in this case, when the motion to rescind luid 
been heard and denied. This took place on the thirteenth of March, and 
on the twentieth an appeal was prayed in open court, and on tlie twenty-third 
the bond of appeal was approved and flled. "We think this was in time, and 
the motion for supersedeas must be allowed." 

It is contended by plaintiff's counsel that there is an essential dif- 
férence in the rule as to when a judgment at law and a decree in 
equity become final for the purposes of review, where a motion for a 
new trial h as been made in the one case, or a pétition or motion for a 
rehearing or modification of the decree in the other. If there is such 
différence, I regret that it was not more clearly demonstrated upon tbe 
argument of this motion, and that I am unable to distinguish that 
différence. I perçoive no reason why any distinction should or can 
be made. If a motion to modify or rescind a decree suspends that 
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decree until the décision of that motion, and the decree becomes "ef- 
fectuai and final" only from the date of Buch décision, it is difficult 
to see why the same rule shall not obtain in judgments at law, where 
a motion for a new trial has been made and entertained by the court. 
The reasons that apply in the one case hâve equal force in tlie other. 
In each the défendant seeks to relieve himself from the efifect of a de- 
cree or jndgment at which he feels aggrieved. 

The power of a court over a decree is no greater than is that power 
over a judgment. Either may, in proper cases, be wholly vacated 
and set aside: It would seem an ineonsistent, unequal administra- 
tion of justice which should give to a party appealing from a decree 
a more libéral rule, a longer time within which to effect his appeal 
and save ail of his rights thereunder, than is given to a party in an 
action at law, seeking virtually the same relief, by his writ of error. 

Section 1012 of the Revised Statutes provides that "appeals from 
circuit courts * * * shall be subjeot to the same rules, régula- 
tions, and restrictions as are or may be prescribed in law cases of writs 
of eiror." 

Now, the suprême court has given us the rule which shall prevail 
in référence to when decrees shall become "effectuai and final," for 
the purposes of an appeal. Giving, then, section 1012, Eev. St., 
effect, we are forced to the conclusion that in judgments at law, 
where a motion has been duly made for a new trial, and entertained 
by the court, the judgment is Buspended, for the purposes of a writ 
of error, pending the décision upon the motion, and that it does not 
become effectuai and final, for the purposes of review, until the motion 
is overruled. This must be so if "the same rules, régulations, and 
restrictions" are to apply to appeals and to writs of error. 14 How. 
1; 7 Wall. 678. It foîlows, therefore, in this case, that the judgment 
çntered November 11, 1882, did not become "effectuai and final" for 
the purposes of review until the fifth of February, 1883, when the 
motion for a new trial was denied. This being so, the défendant may 
serve and lodge his writ of error, serve his citation, and give the se- 
curity within 60 days, Sundays exclusive, from February 5, 1883. 
And as, in this case, the writ of error may be a supersedeas, exécution 
should not hâve issued upon the judgment for 10 days from Febru- 
ary 5, 1883. Having been issued on the eighth of February, it was, 
therefore, prematurely issued, and should be recalled. 

Ta Rutherford v. Penn. Mut. F. Ins. Co. 1 Fed. Ebp. 456, in the 
eighth circuit, MoCeaby, J., it is distinctly held that "a writ of error 
will operate as a supersedeas if duly served within sixty days, Sun- 
days exclusive, after a motion for a new trial has been overruled." 
In re Kérosène OU Co. 6 Blatchf. 523, seems also to be in point, 
though the case is somewhat obsourely reported. See, also, Tele- 
graph Co. v. Eyser, 19 Wall. 419, 428, as to a libéral rather than 
narrow construction of the act of congress of June 1, 1872, in référ- 
ence to appeals. 
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A correct décision upon the points involved in this motion is very 
important to the parties interested in this case; it is uot less impor- 
tant as establishing a rule of practice in similar cases where motions 
for new trials hâve been made and denied. 

The motion of défendant is granted. 



In re Bsosnahaîi, Jr.* 
'Circuit Court, W. D, Missouri, W. O. June, 1883.) 

L. Habbas Cokpus — Power of Fédérai, Courts — State Griminal Statutb. 
The circuit court of the United States may issue the writ of habeas corpus 
upon the application of any person who is imprisoned in violation of the con- 
stitution, or of any law or treaty of the United States ; and if a person be im- 
prisoned under a "state statute which is in conflict with either, that court haa 
power to discharge him. 

2. Statb Statdtb Held kot in Violation of the Constitution of the 
United States. 

The statute of Missouri providing for the punishment by fine and imprison- 
ment of any person who shall manufacture, " out of any oleaginous substance, 
or any compounds of the same, other than that produced from unadulter- 
ated milk, or cream from the same, any article designed to take the place of 
butter or cheese produced from pure unadulterated milk, or cream of the 
same," or who shall sell or oft'er for sale the .same as an article of food, is net 
in violation of any provision of the constitution of the United States. 

î. Patent Laws— Rights of Patentée. 

The sole object and purpose of the patent laws is to give to the inventer a 
monopoly of what he has discovered. What is granted to him is the exclusive 
right, not the abstraot right ; but the right in him to the exclusion of every- 
body else. He is not authorized by the patent laws to manufacture and sell 
the pâtented article in violation of the laws of the state. His enjoyment of 
the right may be modifled by the exigencies of the community to which he be- 
longs, and regulated by laws which render it subservient to the gênerai welf are, 
if held subject to state control. 

L Patent— In what Sensé a Contract. 

A patent is a contract only as between the parties to It, namely, the United 
States on one side and the patentée on the other, and the rights conferred 
thereby can extend no f urther than the right granted to the patentée undcr the 
patent laws. 

i. Régulation of Commerce. 

The statute above menti oned is not a régulation of commerce among the 
several states. 

). Dbprivation op Liberty or Propbrtt — Fourtbbnth Ambndment to the 
Constitution. 

The statute above named does not deprive any person of liberty or property 
without due process of law, within the meaning of the fourteenth ameudment 
to the constitution. 

J. Habeas Corpus — Jurisdiotion. 

The foderal courts hâve no jurisdiotion to discharge a prlsoner held under a 
state statute, upon the ground that such statute is in violation of the constitu- 
tion of the state, or in excess of the powera which the people of the state hâve 
conferred on their législature. If it does not violate the fédéral constitution, 
the question is for the state courts. 

• From the Colorado Law Reporter. 
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On Writ of Habeas Corpm. 

Miller, Justice. The prispner in this case is brought before us 
by virfcue of a writ of habeas corpus issued under the authority of this 
court, and directed to John W. Eueker, in -whose oustody the peti- 
tioner stated himself to be. To this. writ Mr. Eueker, at the tipie of 
producing the body of his prisoner, makes return that be holds him 
in custody by virtue of a precept to him directed as constable by A. 
W. Allen, a justice bf the peaoe of Jackson county, Missouri, and he 
annexes acopy of the mittimus as a part of his return. From this 
it appears that a criminal proceeding had been instituted against 
Brosnahan for a violation of the statute of Missouri concerning the sale 
of oleomargarine, and that on being arrested and brought before the 
justice of the peace the latter had set the hearing or trial at some future 
day, several months off, and had fixed a reasonable sum as bail for the 
prisoner's appearance at that time. The prisoner refused to give bail, 
whereupon the magistrate mads the order committing him to ous- 
tody. The présent writ of habeas corpus was thereupon sued out. 

As the courts of the United States are of limited jurisdiction, and, 
in ordinajry cases^ can hâve no control of the courts or judieial offi- 
cers of thestates while engaged in enforcing their criminal laws, the 
counsel representing Eueker on behalf of the state deny the juris- 
diction of this court in the case. 

For the prisoner the jurisdiction is asserted on the foUowing 
grounds : 

First, that the statute of Missouri is void, because the article, oleomargarine, 
the sale of which it forbids in Missouri, is made and sold under a patent of 
the United States issued to Hyppolyte Mege, December30,1873, for a new and 
useful discovery under the patent laws on that subject; second, it is void be- 
cause it impairs the obligation of the contract evidenced by that patent; third, 
it is void because it is a régulation of commerce among the several states; 
fourth, because it deprives a man of his property without due process of law, 
(section 1, art. 14, of the Amendments to the Constitution of the United States ;) 
flfth, because it is without any authority in the constitution of the state of 
Missouri, and is outside of any législative power whatever. 

The statute thus assailed is in the foUowing words : 
"An act to prevent tlie manufacture and sale of oleaginous substances, or 
compounds of the same, in imitation of the pure dairy product. 

" Section 1. Whoever manufactures, out of any oleaginous substances, or 
any compounds of the aame, other than that produced from unadulterated 
milk, or cream from the same, any article designed to takethe place of butter 
or cheese produced from pure, unadulterated milk, or cream of the same, or 
whoever shall sell or ofEer for sale the same as an article of food, shall, on 
conviction thereof, be conflned in the county jail not exceeding one year, or 
Qned not exceeding $1,000, or both." Approved March 24, 1881. 

The acts of congress concerning the writ of habeas corpus hâve 
been brought together in chapter 13 of the Eevised Statutes, and are 
included in sections 751-766. 

That which relates to the jurisdiction of the circuit courts is found 
in sections 751 and 753: 
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"Sec. 751. The suprême court, and the circuit and district courts, sliall 
hâve power ta issue writs of habeas corpus." 

"Sec. 753. ïhe writ of habeas corpus shall in no case extend to a pris- 
oner in jail, unless when he is in custody uuder or by color of the authority of 
the United States, or is eommitted for trial before some court thereof, or is in 
custody for an act done or omitted in pursuance of the law of the United 
States, or of an order, process, or decree of a court or judge thereof, or is in 
custody in violation of the constitution, or of a law or treaty of the United 
States, or being a subject or citizen of a foreign state," etc. 

The words italicized above, namely, "or is in custody in violation 
of the constitution, or of a law or treaty of the United States," con- 
fer the only power under which, in this case, jurisdiction can be ex- 
ercised by the circuit court. 

It is quite clear that if the Missouri statute is justly obnoxious to 
either of the four objections first named, it is void, and the person 
held for violating that statute is in custody in violation of the consti- 
tution of the United States; and the power and duty of this court to 
discharge him are unquestionable. 

We proceed to inquire if the law is so objectionable. 

1. As to the eiïect of the patent. The patent is introduced in évi- 
dence, and proof is offered to show that the article sold by the pris- 
oner, and for which sale he is prosecuted, is the article specifled in 
Mege's patent, and that, the prisoner has such authority as the pat- 
ent confers to sell it. The validity of the patent is not disputed. 
Has the prisoner, then, a right to sell the article thus patented, not- 
withstanding the statute of Missouri which forbids such sale ? The 
constitution, (art. 1, § 8, cl. 8,) giVes congress power "to promote the 
progreas of science and useful arts by securing, for a limited time, to 
authors and inventors, the exclusive right to their respective writings 
and discoveries ; " and the act of congress which is designed to give 
efïect to this clause déclares that in every case where a patent is 
issued under it, the patentée shall hâve the exclusive right to make, 
use, and sell the subjeot-matter of his patent, whatever it may be. 

•It is to be observed that no constitutional or statutory provision 
of the United States was, or ever has been, necessary to the right of 
atiy person to make an invention, discovery, or machine, or to use it 
when made, or to sell it to some one else. Such right has always 
existed, and would exist now if ail patent laws were repealed. It is 
a right which may be called a natural right, and which, so far as it 
may be regulated by law, belongs to ordinary municipal législation; 
and it is unaffected by anything in the constitution or patent laws of 
the United States. 

The sole object and purpose of the laws which constitute the pat- 
ent and copyright System is to give to the author and the inventer a 
monopoly of what he has written or discovered, that no one else 
shall make or use or sell his writings or his invention without his 
permission ; and what is granted to him is the exclusive right ; not the 
abstract right, but the right in him to the exclusion of everybody else. 
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For illustration, an author who had writteri or prihted a bock 
always had the right to do so, and to make and sell as many copies 
as lie pleased; and he cari do this though he takes out no copyright 
for bis work. Biit if he wishes to bave the benefit of the eiolusive 
right to do this, he can get it by securing a copyright under the act 
of congress. Ail tbat he obtains, then, by this copyright, ail that he 
asks for or neede, and ail it was designed to confer on him, is to 
make the right which he had already in common with everybody else, 
an exclusive right iû him — a monopoly in which no one can share 
without his permission. 

But let us suppose that the book which he bas thus copyrighted is 
an obscène and immoral book, which, by the law of the state in which 
it is published, may be seized and destroyed, and for that reason ; 
does this statute, which forbids any one else but him to print or pub- 
lish it, authorize him to do so? Can he violate the law because no 
one else can dô it? Does the copyright confer on him a monopoly 
of vice, and an immunity from crime? Suppose a diseovery of a 
cheap mode of producing intoxicating liquor, in regard to which the 
inventor obtains a patent for the product; does this authorize him to 
defy the entire system of -state législation for the suppression of the 
use of such drinks ? The answer is that the purposes of the patent 
law and of the constitutional provision axe answered when the pat- 
entée is protected against compétition in the use of his invention by 
otbers; and when the law prevents others from infringing on his ex- 
clusive right to' make, use, or sell, its objeot is accomplished. This 
proposition is fully supported by the suprême court in the. case of 
Patterson v. Kentmky, 97 U. S. 501. That case also cites with ap- 
proval the following language from the opinion of the suprême court 
of Ohio in the case of Jordan v. Overseersof Dayton, 4 Ohio, 295: 

" The sole opération of the statute [the patent law] is to enable him [the in- 
venter] to prevent others from using the product or his laborsi except with 
his consent. But his own right of using is not enlarged or affected. Tliere 
remains inhim,»s in every other citizen, the power to manage his property or 
give direction to his laborers ab, his pleasure, subject onjy to the paramount 
claims of society, which require that his enjoyment may be modified by the 
exigencies of thé community to which he belongs, and regulated by'laws 
which render it subseryient to the gênerai welfare, if held subject to state 
control." 

The principle is reaffirmed in Wehher v. Virginia, 103 U. S. 344. 

2. Does the Missouri statute impair the obligation of any contract ? 
The only one to which we are ref erred as affected by it is the con- 
tract found in the patent between the United States and the pat- 
entée. Some référence is made to a contract between the public and 
the patentée. We know of no such contract in a case like this, ex- 
cept such as may be found to exist between the parties to it, namely, 
tbe United States on one side and the patentée on the other. If we 
v.l8,no.2 — 5 
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concède such a contract to exist, it can extend no further than the 
right granted to the patentée under the patent laws. We hâve 
alreàdy shown that this is net the original or absolute right to make, 
to use, and to sell, -which is a rigM not dépendent on the patent, but 
the right to be protected against the' manufacture, use, or saie of this 
product by others without his permission. When the state of Mis- 
souri sball pass a law that everybody maymanufactureiiuse, and sell 
oleomargarine, it will probably impair the obligation of the Mege 
patent. If it does not, it will certainly authorize thô infringement 
of his right under the patent, and will be void for that reason. It 
will be, then, immaterial whether il impairs the obligation of his con- 
tract or not. 

3. We are unable to see that it is a régulation of commerce among 
the several states. tf it can be called a régulation of commerce at 
ail, it is limitedto the internai commerce of the state of .Missouri. 
Being a criminâl statute, theije is no prêteuse that; it can bave any 
opération outside the bouhdary of the state. The person who manu- 
factures or sells the article outside of the state is not liable to the 
penaities of law. The statute does not forbid its importation or ex- 
portation, tho bringing of it into the state, or .carrying it out of the 
state; nor is its use in the staite forbidden to thosewho ohpose to use 
it «ven for food. It is only forbidden to manufacturent or to sell it 
for food, to take the place of butter for that purpose. Pop ail other 
purposes it may be made and sold in the state, and for that purpose, 
or any other^ it may be imported or exported without violating the 
law. If it could be seen that the law was direeted by way of dis- 
crimination against the product of a sister state, while no such pro- 
hibition existed against the same product in Missouri, or was intended 
to prevent buying and selling between the states, or importation and 
exportation,^ whereby the citizens or the productions of a neighboring 
state were plaoed in a worse position in regard to that article than 
the citizens or the productions of Missouri, the argument would not 
be without force. Such is the doctrine laid down by the suprême 
court of the United States in Woodruff v. Parham, 8 Wall. 123; and 
in Hinson v. Lott, Id. 148; and The State Freight Tax Case, 15 
Wall. 332; Î7. S. v. DewiU, 9 Wall. 41. 

4. We are next to inquire whether the statute deprives the owner 
of this product of his property, within the meaning of the clause of 
the fourteenth amendment which says: "Nor shall any state de- 
prive any person of life, liberty, or property without due process of 
law." The statute does not, in direct terms, authorize the seizure or 
taking of any property, not even that whose manufacture is forbid- 
den. The party is not, in faot, deprived of this property by the 
statute, or by any proceeding which it authorizes. The personal 
punishment, by fine and imprisonment, which the statute imposes, 
must be inflicted according to the law of Missouri, which allows a 
trial by jury, with ail the other forms which from time immémorial 
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liave been held tô be due process of law. Thb moneyed fine/ then, 
and the liberty of which the party may be deprived, are undoubtedly 
imposed by due procesB of law. 

If it be urged, as it bas in some cases, that the eflfeotiof tb» statute 
upon the right ta sell the property is such as to destroy its value, and 
therefore to deprive the owner of it, ihere iare eeveral answers to the 
proposition : First; the value of the property can hardly bé so affeoted 
that the party may be said to be deprived ofàt, while it .can readily 
be transported into some other state, and ôold without, restriction ; 
seeondly, and conclusively, that as to the produot made or imported 
into the state after the passage of tbe statute, the statute was and 
must be taken as part of the due process: of law, and deprived the 
party of nothing which he owned when it was passed, or which he 
had a right to make or acquire for sale asfood at the time he did so 
make or buy it. The law in such case did not depriTe him of his 
property. If he is injured in relation to that property, it is by his 
own action in buying or making it, with the statute before his eyes. 
That statute was, as to him and to this property, due process of law, 
of which he had due notice. Bartemeyer v. State, 18 Wall. 132. His 
injury or loss, if any, arises out of his détermination to defy the làw, 
and it is by the law and its mode of enforoement, which, existing at 
the time, is due process of law, that he must be tried. 

5. The évidence in favor of the petitionér is abundant, and of the 
highest character, to prove that the article which he sells, and which 
he is forbidden to sell by the statute of Missouri, is a wholesome ar- 
ticle of food prepared from the same éléments in the cow which «nable 
her to yield the milk from which butter is made, and when made by 
Mege's process is the equal in quality for purposes of food of the 
best dairy butter. No évidence is offered by counsel for Eucker or 
for the state to contradict this, beeause they say it is wholly imma- 
terial to the issue before the court. A very able argument is made 
by counsel, whose ability eommands our respect, to show that, such 
being the character of the article whose manufacture and sale is for- 
bidden by the statute, the législature of Missouri exceeded its pow- 
ers in passing it. It is not so much urged that anything in the con^ 
stitution of Missouri forbids or limite its power in this respect by 
express language, as that the exercise of such a power in regard to a, 
property shown to be entirely innocent, incapable of any injurions 
résulta or damage to public health or safety, is an unwarranted inva- 
sion of public and private rights, an assumption of power without 
authority in the nature of our institutions, and an interférence with 
the natural rights of the citizen and of the public, which does not 
corne within the province of législation. The proposition bas great 
force, and, in the absence of any présentation of the matters and cir- 
cumstanees which goyerned the législature in enacting the law, wp 
should bave difficulty in saying jt is unsound. Fortunately, as the 
case before us stands, we feel very clear that, even if well founded, 



68 FEDEBAIi BKPOBTER, 

this objection to the statute is one whioh we cannot consider in thia 
case. 

As already stated, when a writ of habeas corpus is issued by the 
circuit court in behalf of one in custody of a state officer, under ju- 
dicial proceedings in state courts and under state laws, tbe only in- 
quiry we can make is, whether he is held in "violation of the consti- 
tution, or of a law of congress, or a treaty of the United Btates." 
Thô act in question may be in conflict with the constitution of the 
state, without violatittg the constitution, or any law or treaty of the 
United States. It may be in excess of the powérs whioh, the people 
of Missouri bave cohferred on their législative body, and therefore 
void, without infringing any principle found in thô constitution, laws, 
or treatiesof the United States. 

We hâve, in the four objections to this statute first considered, ex- 
amined ail the points in which.it is supposed to conflict with the 
constitution and laws of the United States, and we know of no oth- 
ers, and no others hâve been suggested. The proposition now under 
considération, if well taken, is one for the considération of the state 
court when this case cornes to trial. It is, in a habeas corpus case 
in the fédéral courts, excluded by the express language of the stat- 
ute conferring jurisdietion in such cases. This court does uot sit 
hère clothed with fuU and plenary powers either of oommon law or 
of criminal jurisdietion. Its criminal jurisdietion is still more lim- 
ited than its jurisdietion at common law and in chanoery. It bas, 
in common with the district court, jurisdietion of ail offenses against 
the statutea of the United States. Such is not the case before us. 

Section T53 goes further, and authorizes the court to issue writs 
of habeas corpus in ail cases wbere a personis in custody in violation 
of' the laws of the United States, including its constitution and its 
treaties, The prisoner in this case is not proseeuted for a, crime or 
offense against the United States. We hâve, therefore, no gênerai 
jurisdietion of the case. 

We bave endeavored to show that while held under a law of Mis- 
souri by Missouri officiais, it is not in violation of, it is not forbidden. 
by, the constitution, or any law or treaty of the United States; and 
the act of congress, under which alone we can exercise the spécial* 
power of issuing writa of habeas corpus, permits us to go no further. 

The retum of the constable, Euckér, to the writ is sufficient, and 
the prisoner must be remanded to his custody; and it is so ordered. 

McCbaby, J., conours. 



§ 1. Peeliminart. It is proposed in thia note not to discuas what îa laid 
downin the principle case, but to givean outline of the juriadiction and prac- 
tice of the fédéral courts in the use of the writ of habeas corpus, and to show 
the growth of that jurisdietion. 
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§ 2. JxjEiSDiOTiON Op. TiiB Stjpbeme Cottrt.* It ïs proper to statein the 
outeet that the jurisdiction of the suprême court of the United States to issue 
this writ, and hear and détermine causes of détention thereunder, is not de- 
rived from the acts of congress, but frora the constitution itself, thcugh by 
the terms of the constitution it is subjeet to régulation by congress. This 
grant of jurisdiction is found in section 2, article 3, of the constitution, which 
enumeratea the cases to which the judicial power of the United States shall 
extend, provides foi the exercise of an original jurisdiction by the suprême 
court in certain cases, and then recites that "in ail the other cases before 
mentioned thè suprême court shall hâve appellate jurisdiction, both as to law 
and fact, with such exceptions and under such régulations as the congress 
shall make." Now, the original jurisdiction with which the suprême court 
was clothed by this article did not embrace the use of the writ of hàbeas 
corpus. This court nevertheless issues this writ as an incident of, and means 
of, giving effect to its other Jurisdiction ; that is to say, in thje limited classes 
of cases where it has original jurisdictiqp, ^ in cases aflecting anjbassadors, 
other public' ministers, and consuls, ov tliosé in which a state is a party, it œay 
undoubtedly, if the circumstances req,uirç. it, exercise and effectuate its orig- 
inal jurisdiction by means of this writ. It is supposed that if a foreign am- 
bassador were unjawfully restrained of his liberty withîn the limits of the 
United States, thé suprême court of the United States could, in the exercise 
of its original jurisdiction " in ail cases affecting ambassadors," enlarge him 
upon Tiabeas corpus. But outside of this limited class of cases in which it 
has original jurisdiction, it eannot issue this writ when the issuing of it 
wontd involve an exercise of original jurisdiction. ,Thus, it eannot issue 
it at the suit of an alien to obtainthe custody of an infant child,^ nor can it, 
it is supposed, in cases of arbitrary arrests without légal process by military 
offlcers pf the United States. From this it is seen tliat this writ is chiefly 
used by this court as an incident of its appellate jurisdiction. It is regarded 
as a writ in the nature of a writ of error, to be used subjeet to the régula- 
tions prescribed by congress, and to the gênerai principles of law, inenlarging 
persons who are restrained of their liberty by theinferior fédéral judicatories, 
when acting in excess of tiieir jurisdiction.^ Accordingly, it has been held by 
this court that it has power to issue this writ in every case where a person is 
in jail under the warrant or order of âhpther court of the United States.'' 
This power was exercised as early as 179p ii) a case where the district judge 
for the district of Pennsylvania liad committed a person to jail on a charge 
of treason without any proper examinatipn. The suprême court on habeas 
corpus admitted him to bail.^ In a later case the same court, "by its writ 
of habeas corpus, aided by its wrjt oieertiorari,ie\lewed and reversed a judg- 
ment of the circuit court of the United States for the District of Golumbia 
remanding a prisoner on habeas corpus.^ In a more celebrated case a similar 
use was made of this writ. Two persons had been committed on a c*harge of 
complicity in the treason of Aaron Burr, by order of the circuit court of the 
United States for the District of Golumbia.' Again, proceeding by habeas 
corpus and certiorari, the suprême court of the United States discharged the 

1A8 to the appennte ]tirlgdlotlon of the sn- v. Danchy, 3 Dali. 321; Ex parte HamUton, li. 

preme court in habeaa corpiu cases commenced 17; Ez parte Bnrford, 3 Crancb, 448; Ex parte 

In the inferlor feieral conrts, see poM, 5 18. Milburn, 9 Pet. 704 ; Matter of Metzger, 6 How. 

8 Ex parte Barry, 2 How. (U. S.) 65. (U. S.) 176 ; Matter of Kaine, 14 How. (U. S.) 103. 

sconsnlt npon this point Kx parte Siobold, lUO *Ex parte BoUman, 4 Cranch, 76; Ex parte 

U.S. 371; Ex parte Bollman, 4 Criinch, 100; Ex Kearney, 7 Wheat. 38; Bi parte Yerger, 8 

parte Watkins, 3 Pet. 193, 2œ; S. C. 7 Pet. 666; Wall. 85. 

Ex parte Wells, 18 How. (U. S.) 307, 328; Able- 5U. 8. v. Hamilton, 3 DaU. 17. 

man v. Booth, 81 How. (U. S.) 506; Ex parte «Ex parte Bnrford, 3 Cranch, 448. 

Yerger, 8 WaU. 85 ; Ex parte McCardle, 7 Wall. JU. S. V. Bollmao, 1 Granch, C. C. 373. 
606 j Durousson v. U. S. Cranch, ZVi; WiBCart 
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prlsoner,,OB .the ground ttiat the comiaitment of the circuit court wiis not 
warranted in iaw.» It was held by the suprême court of the United States, 
in 1840, upon an equal division of the justices, whlch therefore prevented af- 
iirmative action, that under,,the twenty-flfth section of the judiciary act^ tliat 
court had no jurisdiction of ^a writ of error to a state court to revise its décis- 
ion upon a writ of Aaèeo* çorpits, remanding a prisoner to tiie custody of the 
sheritt", to be delivered under a warrant from the governor of the state to the 
autliorities of a foreign country, there ta be tried for an alleged murder.^ In 
subséquent cases this court has aaserted and benefiicially exercised a jurisdic- 
tion to review, by its writ of error, décisions rendered by the highest courts of 
the States in proceedings by habeas corpm, wliere fédéral questions are in- 
volved.'' 

§ 3. HrsTORY OF THE Fbdeeal Statutes. There are four statutes reg- 
ulàting tlie use of the writ of habeas corpus by the fédéral courts and judges. 
ïhe flrst is found in the'fourteenth section of the judiciary act of 1789.' 
ïhis pro vides that the writ shallln no case extend toprisoners in jail, unless 
wherethey are in custody under or by color of the authority of the United 
States, or are coramitted for trial beforesome court of the same, or are neces- 
sary to be brought into court to testify^. This provision obliged the courts 
of the United States to stay their hands'in the use of this writ in every case 
where it should appear that the prisbner was held under state process, al- 
though the proceedings under which hé was held were absolutely void. It 
was intended that the judges of the fédéral courts should hâve no superin- 
tending control whatever over state judgments or state process in the use 
of this writ. The second statute was the act of 1833, which, at tlie time of 
its passage, was génerally known as the "force bill."» It was adopted in 
conséquence of the nullification ordinance of South Çarolina. Its primary 
object was to protect the revenue offlcers of the government from state pro- 
cess while carrying out the acts of congress. It extended the use of the writ 
to persons in custody for acts done in pursuance of a law of the United 
States or of a jùdgment of any of its courts. Aimed, in the flrst instance, at 
. those who sought to nullify the laws of the Union in South Çarolina, it came, 
20 years later, into use in cases where offlcers of the United States were 
arrested under state process for carrying out the provisions of the fugitive 
slave law of 1850. The third statute in this category is the act of 1842.' This 
grèw out of the complications of the case of McLeod and the Canadian rébell- 
ion of 1837. This act extended the writ to foreigners acting under the sanc- 
tion of their own government. It was called into existence by the necessity 
of preventing a single state from interfering with our foreign relations, by 
indicting and trying for murder a British subject for acts done as a belliger- 
ent, which indécent usurpation of jurisdiction a court of the state of New 
York had taken upon itself.* Then came our late civil strife, and out of this 
grew the necessity of protecting those who claimed the beneflt of the national 
laws. Accordingly, congress passed in 1863 an act briefly alluded to hereafter ; 
and later, by the act of February 5, 1867, extended the writ to "ail cases 
where any person may be restrained of his or her liberty in violation of the 
constitution or of any treaty or law of the United States," and made the writ 
issuable by the t'several courts of the United States and the several justices 
and judges of said courts within their respective jurisdictions."* AU of thèse 
statutes àr© condensed in section 753 of the Revised Statutes of the United 

lEx parte Bollmga, (comraonly cited «a tho Bist. at Large, 82. 

caseof BoIlman&Swartwout,)4 Craiich, 75. «Act ofMarch 2,1833, c.67j 4 St.at Large,632. 

alSt.at Large, 85. 75 St. at large, 539. 

SHolmes v. Jennisoii, 14 Pet. 540. «People v. MoLeod, 1 HUl, (N. y.)377. 

«Ableman v. Booth, 21 How. 506 j Ex parle »14St. at Large, 385. 
Tarble, 13 Wall. 3..7. 
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States. It may be said of tliem generàlly; and especially of the last, that th'ey 
hâve the effeet greatly to enlarge the jurisdiction'of the courts Bnd judges of 
the Uiiitéd States in the use of the writ of habeas corpm- Theyhave removed 
the impediment to its use which formerly existed and wUich was.imposed by 
the act of 1789, where a prisoner was.committed under state autliority, pro- 
vided his imprisonment is contrary to the constitution of, the United States 
or treaties with foreigii nations, or the laws of congress,! 

§ 4. Undeu t^ôe Judioiart Act of 1789. The Judieiary act of 1789, after 
prescribing the jurisdiction of the dîstrifct and circuit courts of the IJnitôd 
States, and also tlhat of the Suprême court, contains the following section: 
" That ail the béfore-mentioned courts of the United States shall hâve power 
to issue wrîts ot soire faeias, Jiabeàs corpus, and ail other writs not specialiy 
provided for by^ Stàtute, Whieh ihay be necessary for the exercise of their respect- 
ive jurisdiictions 'àhd.agreeable to the principleS â.nd usages éf law. And 
that either ot the justices of the Siiprerae court, as well as the judges of the 
district courlis, shàll havè power to grarit writs of habeas corpus for the plir- " 
pose of an ihquïryirtto the cause of commitment: providfed, that writs othabeas, 
corpus shall in np case extend to pfisoners in jail, unless where they are In 
custody under or fc'y'dblor of the authprity of the United States, or are com- 
mitted for trial before some court of the same, or are necessàry to be brought 
into court to testify." ^ For more than 40 years the jurisdiction of the fédéral 
courts in tlié use of the ^fi rit of habeas coi-pus was regulatéd solely by this 
statùte. Under ît, not only circuit courts of the United Statfes, but also the 
judges thereof, wereàuthorîzedtç issue this wrIt for the purpOse of inq^uiring 
into causes of cômtriïtmènt, and, except in ' cases where the privilège of the 
writ was suspended, to hear and détermine the question whéther the party 
was entitled to be dîscharged.* The usé of the writ given by this statuts ex- 
tends to ail cases of an illégal détention under color of the autliority of the 
United States.'' It eïiables a circuit court ox the United; States to inquire 
into the jurisdiction of a court martial Convened under th'e'authority of the 
United States, by Which apérson hasbçentried for an-alléged mHitâryofîense.^ 
Where it appears on return to à Habeas oorpus thna Issued by a judge of a 
fédéral court, that the prisoner js held under an exécution of one of the 
national courts, under a valid judgment, the court nevertheless bas power 
to discharge him, for anymatter'arislngsubsequentlyto the judgment, which 
may in law entitle him to his discharge. The court may, therefore, discharge 
him if it appear tliat he bas been pardoned by the président.* 

§ 5. Review UND^iE THIS AoT OF Pboobedings befobb' Ûnited States 
CoMMissiONBRS. The writ of habeas oorpus, in connection with the writ of 
oertiorari, is used by the circuit courts of the United States tb review the pro- 
eeedings of eommissioners of those courts when aeting as examining.magis- 
trates,' and also when aeting by spécial appointment of a court bf the United 
States, in a proceeding for the extradition of a fugitive from the justice of a 
foreign country, under the act of August 12, 1848, § 8.* ThiSrpractice is an- 

lEx parte Bridges, 2 Woods, 42S. 89 St. at Large, 302 et seq.; Hev. St. S 5270 et 
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alogouB to the well-known use of the writ by state courts in re-examining tlie 
çommitments of examining magistrates. 

§ 6. Effeot of THE Proviso of this Stattjte. The clause of this statute 
wbich has been most frequently drawn in question is the proviso which stays 
the hands of the fédéral judicatories in the use of the writ of habeas corpus, 
in ail cases where prisoners are held in custody under authority of the 
States. Where a prisoner was conftned by process emanating from a state 
court, no court of the United States eould, in conséquence of this proviso, bri ng 
him up on habeas mrpus fpr any purpose save to examine him as a witness ; 
and it was wholly iramaterial whether the law of the state linder which lie 
had been prosecuted was répugnant to the constitution of the United States 
or not.' An attache of a foreign embassy detained uuder the warrant of a 
state magistrate for a crime, in manifest violation of the privilège of his sov- 
e^reign and in contravention of the law of nations, could pot be discliarged by 
the circuit court of the United States under this writ.^ The circuit court of 
■ the United States could not issue this writ at the instance of bail in a civil 
case for the purpose of surrendering their principal and exonerating tliem- 
selves, where the principal was confined in jail under process of a state court.' 
Although the late war betvyéen the states of the American Union was a civil 
war, and the opposing parties were belligerents,* and although an olHcer of the 
late confederate army was not rightfully amenable to prosecution for acts 
doue urider color and in virtue of his office, and could not, therefore, be right- 
fully held to answer, in the courts of pne of the states, for murder iri having 
been a memberof a military court martial, under whose flnding and sentence 
a citizen of such state. had been executed for an offense which was a crime 
under the laws of war, — nevertheless, where such a person was held in the 
jail of one of the states to answer an indictment for murder, which in- 
dictment was basjed upon the facts stated, it was held that, under the opér- 
ation of this proviso, a fédéral court had no power to release him on ha- 
bean oorpvLSfi In order to présent the case of an illégal restraint " under or by 
color of the authority pf the United States," within this proviso, it is not nec- 
essary to the jurisdiction of the circuit or di3tnct courts or judges, that the 
prisoner should be held under any formai or technical commitment, though 
ordinarily this is necessary to the jurisdiction of the suprême court. Accord- 
ingly, jurisdiction at circuit has been asserted to issue this writ in cases where 
citizens are held in imprisonment by military offlcers of the United States." 
Thèse cases grew out of military arrests of civilians at the outbreak of the 
late civil war in 1861, and before the, passage of the act of congress of 1863, 
aud the proclamation of the président thereunder suspending the writ of habeas 
corpus in certain cases. ïhe décision in the former case was by Chief Justice 
Taney at circuit in Maryland, and the latter by Mr. District Judge Treat iu 
Missouri. In both of thèse cases, the use of the writ of habeas corpus ad sub- 
jiciendum as a means of relieving the citizen from arbitrary arrests without 
warrant, and in relation to the jurisdiction of tlie national courts, was con- 
sidcred with learning and ability. 

§ 7. Cases Abising within Places oveb Wiiicn the United States 
has Exclusive Jurisdiction. The constitution of the United States provides 
that " the congress shall hâve power * * * to exercise exclusive législation 
in ail cases whatsoever over such district (not exceeding 10 miles square) as 
may, by session of particular states and acceptance of congress, become the 
seat of the governmeiit of the United States; and to exercise like authority 
over ail places purchased by the consent of the législature of the state in 

lExpnrteDorr,3How.(U.S.) 103. B Ex parte McCanii, 5 Amor. Law Reg.(N. S.) 

8 Ex parte Cabrera, 1 Wash. C. 0. 233. 158. 

' U. S, V. French, 1 Gall. 2. 8 Kx parte Merryman, Taney. Dec. 246 ; Mnl- 

<The Prize Cases, 2 BI;ick, 635. ter of JIcDoiiiiia, 9 Amer. Law Heg. (0. S.) 661. 
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which the same shall be, for the érection of forts, magazines, arsenals, dock- 
yards, and otlier needf ul buildings." ' Tlie true meaning of this clause seems 
to be that whenever the United States is owner of the land which ît uses as 
a fort, etc., the législature of the state in wliich such land is included may 
permit congress to exercise exclusive jurisdiction over it. Where the United 
States, owning land for the purpose of a military fort within one of its terri- 
tories, by an actof congress, erects suchterritoryinto a state, without making 
any réservation of exclusive jurisdiction to the United States within the lim- 
its of the land which it thus holds for the purpose of a military fort, politi- 
cal jurisdiction over such land passes to the state thus created.^ But if the 
législature of such state subsequently, upon a suggestion of the fédéral secre- 
tary of war, passes an act ceding exclusive jurisdiction over such military rés- 
ervation to the United States, the a;ct will be eiïective to vest in the courts 
of the United States jurisdiction of crimes iéommitted within sucb réservation, 
although such jurisdiction bas never been forrhally and expïèSsly assumed by 
an act of congress. Reasoning thus, it washeld by Mr. Justice Miller that 
a person committed by a commissioner of the circuit court of the United States 
to answer for a crime comniitted within the military réservation' of Fort 
Leavenworth, was not éntitled to be diseharged by habeas corptis? It bas 
also been held that .^.fter a state has been admitted into the Union, the faet 
that within its bouhdaries there is lând, thé fee of whitih is in the Utiitèd 
States, which is set apart' as an Indian reserVàtioh, is not of itself sufficient 
to give to a court of the Uhited States jurisdiction to tiy a person for a murder 
committed within the limits of such réservation. Accordingly, a prisoner 
held under an indictment in the United States circuit court for the district 
of Nevada, for a mUrder alleged to hâve been committed " at and within the 
boimdaries of thé Moapa Indian réservation Of thë'United States Of Atiierica, 
in the district aforésaid," was éntitled to be diseharged on habeas eoj'piis.* On 
the other hand, by the very terms of the constitution, the jurisdiétion which 
is acquii-ed by the United States by the cession by a stàte of land for the 
érection of forts, magazines, arsenals, dock-yards, and other needf ul buildings, 
and by the acceptance of such cession by congress, becomes, by strong infer- 
ence f rom the terms of the constitution, an " exclusive " jurisdiction. It be- 
comes subject to the " exclusive législation " . of congress ; and, though the 
courts of the several states are bound by the laws of congress as part of the 
suprême law of the land, and though it is no doubt compétent for congress to 
vest in the state judieatories the power to hear controversies arising under the 
laws of the United States, and compétent for those judieatories, in the exer- 
cise of a comity, though not in pursuance of an obligation, to, assume the ex- 
ercise of such power; * yet congress has cominitted the jurisdiction of crimes 
within thèse places excïusivelyto the fédéral tribunals, by enacting that "the 
jurisdiction vested in the courts of the United States, in the causes and pro- 
ceedings hereafter mentioned, shall be exclusive of the courts of the several 
states: 1. Of ail crimes and offenses cognizable under the authority of the 
United States." * It is accordingly held that fédéral jurisdiction of crimes com- 
mitted within the limits of a navy-yard of the United States is exclusive of 
the state in which such navy-yard Is situated, and that a person arrested by 
state process, on charge of a crime committed within such limits, is arrested 
in violation of the laws of the United States, within the meaning of section 
753 of the Revised Statutes, and is éntitled to be diseharged upon habeas cor- 
pitô by a court of the United States.' 

iConst. U.S. art. 1,5 9. «Act Sept. 24, 1789. o. 20, 5S 9 and 11; 1 St. at 

av. S. V. Stahl, Woolw. 192. large, 76, 78. The langnsge aboTe glven Is as 

s Ex parte Hebard, 4 Dill. 380. the law now stands In the Héy. St. U. S. at i 711. 
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§ 8. State Pboseoutions fob Aots WHicn aee Exglusively of 
Fedeeal Cognizanoe.: The provision of the Revised Statues of the United 
States lias been already pointed out, which vests in the courts of tlie United 
States a jurisdiction, exclusive of the. courts of the several states, "of ail 
crimes and offenses cognizable under the authority of the United States." ^ 
It seeins to be establisbedathat congress may exclude the jurisdiction of the 
courts of the state froui offenses wliich aje within the power of congress to 
punish.2 Many cases might, however, be cited where convictions by state 
tribunals of offenses within; the power 0|f, congress to puuish have been up- 
held.5 Thèse décisions have proceeded generally upon the ground tliat congress 
had not exercised the power of providing for the punishment of the partlcu- 
lar offense. "When congress. exercises this power the exercise of it is under- 
stood to e3{clude the power of the state to provide such punishment, unless 
such power is reserved to the state by the act of congress.* The provision of 
the Revi-ied Statutes of the United States, above quoted, is not found in the 
same distinctive form in any previous fédéral statute,though the substance of 
it is drawn from sections 9 and 11 of the judiciary act of 1789.5 it bas been 
supposed by a learned fédéral judge in a récent case to have been framed ex 
indtistria, and to have been plaoed in the Revised Statutes, not merely for the 
purpose of excluding the jurisdiction of ail other courts, fédéral as well as 
state, except as otherwise provided, whifjh was the substance and elïect of 
the provisions of the judiciary act, but for the express pvpose of excluding 
the jurisdiction of the courts of the state.' It has been accordingly held by 
the fédéral courts at circuit that wher^ a person is prosecuted in a state court 
for an offense which is an ofifçnse of fédéral cognizancejhe may be discharged 
from imprisonment upder such prosecutjpn either be fore or after conviction; 
the fédéral courts proceeding upon the ground that the, state courts have no 
jurisdiction. It was so held where the state prosecution was for passing, 
counterfeit national bank bills.' It was likewise so held where the state 
pr.osecution was forperjury, which perjury was committed before a fédéral 
tribunal.8 

§9. CoNTESTs FOR THE CusTODT OF CiiiLDREN. TheTO is a différence of 
opinion as to whether the writ of habeas ooi'ptis may bë used in the fédéral 
courts in cases of contest touching the custody of children, where the parties 
clairaing such custody are résidents of différent statea. It was held by Mr. 
District Judge Leavitt in the southerri district of Ohioi, in 1858, that the féd- 
éral courts have not jurisdiction to mak* such a use of this Writ. The ordinary 
jurisdiction of the circuit courts of the United States, under section 11 of tho 
judiciary act of.l789j»did not extend to such a controvfersy; for the matter 
in dispute had nb value wbioh could be estima.Sed in money; and, as it was 
not a case within the ordirtàry jurisdiction of such courts, it was not a case 
where the writ of ftô6eo« ewytw could be issued as anelllary to any other fed- 

IRev.St. U. S.5ni,smbs. 1. dnil, 2 Alk. 89; Com. v. Pnller. 8 Metc (Mass ) 

21 Kent, Comm. ;339| Houston r.Moore, B :3l3j Mopçe.tr. Illinois, 14 Hffw. (U. S.) 13; Com. 
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eral proeess or in'aid of the exercise of ariy other jurisdictio'n.* The sam 
View was takén of the^uestion by Mri District Judge BET^rs, in'tlîfe SÔttthérn'di- 
trict of New Yorlj, where tlie writ was applièd fdr in such a casé by an àlieli. 
On the contrary, as eariy as 1824; this writ was tims issued dnd ased by Mr. 
Justice Story ait circuit, in tlie case of a coUtest for the custody of aehild bc- 
tweeii a citizen of New Yorlc and a citizen of Rhode Island. The jlirisdic- 
tion seems to hâve been conceded and to hâve been exercised Withoùt ques- 
tion.3 In 1867, Mr. Disti-ict Judge Deady, of the district ôf Oi'egon; considered 
this question in an elaborate opinion, in a case where the motherof a child, 
being a citizen of Californ'ia, hàd sued ont a writ of haheds oôrpvs befôrè liim 
to obtain its custody f rom its fathér, her divorced husband, who had reraoved 
with the child to Oregon. The learned judge decided in favor of the juris- 
diction, and awarded the custody of ihe child. to the mother.* In a case just 
alluded to, the circuit court of the United States for the southern district of 
New York, in 1844, Mr. District Judge 'Betts presiding,- réf used to issue a 
writ of haheas corpm at the suit of an alien husband tesiding in Nova 
Scotia, to obtain the custody of his child from bis wife resiaitig in New York. 
From this décision a writ of error was prosecuted in the suprême court of the 
United States, but the writ was there dismiSsed for want of jurisdictioii. 
ïbe suprême court proceeded upon the ground that Ihe judgments of the 
circuit courts of the United States can be reviewed by the suprême court 
on writ of error, only where the matter in dispute exceeds the sura or 
value of $2,000, which matter of dispute must hâve a known and certain 
value, such as can be proved and calculated in ordinary business transac- 
tions.5 This principle is just as fatal tothe jurisdietion of the circuit court 
of the United States in the issuing of the writ of habean oorpm as an origi- 
nal writ in such a case, as it is to the jurisdietion of the suprême court 
to review upon error such à décision of the circuit court. There is n6 
matter in conti-oversy possessing a pecuniary yalue to thé amôunt of $500, 
such as is necessary to give jurisdietion of controversies between eiti- 
izens of différent states to a circuit court of thè Uiiited States, under the 
eleventh section of the judiciary ^t. Notwithstanding the liigh authorfty 
to the contrary, it seems to the writer entirely beyond question that no such 
jurisdietion exists. If the question of jurisdietion h^dbéen argued and f on- 
tested before a judge as eminent as Mr. Justice Stoky, It scàrcèly adroits of 
doubt that he would hâve decided against it. It would be just as easy to 
support a jurisdietion in the fédérai circuit court to issue a writ of replevin 
at the suit of a citizen of another state from that in which the défendant re- 
sided, for a chattel of the value of flve dollars, as-to issue a habèas eorpus to 
obtain the custody of an infant child, whose custody possesses ûo pecuniary 
value in law.» ' ' 

8 10. [Jndbh THE AcT OF 1833. The second statuteregulating the use of 
habeas corpus, in the fédéral courts was the act of .1833,' cammopiy called the 
" force bill." Itwas entitled "An act further to provide for the; collection of 
duties on impprts." As alre^y stated, it was adopte^, in conséquence of the 
nullifieation ordinance of South Carolina. Its object was to enable the prés- 
ident and the national courts to enforce the laws of the Union in that state 
against the efforts of the state authorities to preyent the collection of thé féd- 
éral revenue. It çontained two provisions relating to the writ ottiabeas cur- 

1 Ex pnrte Everts, 1 Bond, 197. eonrt of tliâ Ufitt^d States rerafi«d to Issue tho 

ïB«rryT.MBrceln,Ms; See ïhé case on en;()r, writ of/ioW««CorpM» Ihsnclii case, qntiia/tronnd 
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SBarry V. Merceln,6Ho*-.'103. ' ' «32. ' , . 
♦ In Ex patte Barry, 2 How. 65, tlie suprême 



76 FEDEBAL BEPOETBB. 

pus, Xhe flrst is found in section 3. This section provided for the removal of 
causes from the state courts to the United States circuit courts, where such 
causes consisted of proseeutions " against any offlcer of the United States, or 
other person, for or on account of any acts done under the revenue laws of 
the United States, or under color thereof, or for or on account of any right, 
authority, Or title set up or clairaed by such oflScer or other person under 
such laws of the United States." Among other things, this section provided 
that " it shall be the duty of the clerls of said United States circuit court, if 
the suit were commenced in the court below by summons, to issue a writ of 
certioraH to the state court, requiring said court to send to tlie said circuit 
court the record and proceedings in said cause; or, if it were comnjenced by 
eapias he shall issue a writ of Jiabeas oorpios cum causa, a duplicate of 
which said writ shall be delivered to the clerk of the state court, or left at 
his offliee by the marshal of the district, or his deputy, or some person duly 
authorized thereto; and thereupon it shall be the duty of the said state court 
to stay ail further proceedings in such cause, and the said suit or prosecu- 
tion, upon delivery of such process, or leaving the same as aforesaid, shall be 
deemed and talien to be moved to the said circuit court, and any further pro- 
ceedings, trial, orjudgment therein in the state court shall be whoUy null and 
void; and if the défendant in any. such suit be in actual custody on mesne 
process therein, it shall be the duty of. the marshal, by virtue of tiie writ of 
habeas corpus cum causa, to take the body of the défendant into his custody, 
to be dealt with in the said cause according to the raies of law and the order 
of the circuit court, or of any judge thereof in vacation." * 

But the provision of this statute with whicli we are principally concerned 
enlarges the jurisdiction of the fédéral courts in tlie use of tlie writ of habeas 
corpus ad subjiciendum in the foUowing language: " That eitlier of the justices 
of the suprême court,: or a judge of any district court of tlie United States, 
in addition to the authority already conferred by law, shall hâve power to 
grant writs of fiabeas corpus in ail cases of a prisoner or prisoners, in jail or 
confinement, whei'e he or.they shall be committed or confined, on or by any 
authority or law, for any açt done, or omitted to be done, in.pursuance of a 
law of the United States, ,or any order, process, or decree by any judge or court 
thereof, anything in ' an^ act of congress to the contrary notwitlistanding. 
And if any person or persons tO: whom such writ of habeas corpus may be di- 
rected, shall refuse to obey the same, or shall neglect or refuse to make re- 
turn, or shall make a fal^e return thereto, in addition to the remédies already 
given by law, he or'they shjall be deemed and taken to be guilty of a misde- 
meanor, and shall, on coaviction before any court of compétent jurisdiction, 
be punished by fine notexceeding $1,000, and by imprisonment not exceeding 
six months, or by either, according to the nature and aggravàtion.of the case." - 
As already intimated, the primary object of this statute was to protect the 
revenue officers in carrying oiut the acts of congress in South CarOlina.' At 
the time when it was ehacted, it was not supposed that it would come into 
gênerai tiseiB' the other states. But it became necessary, 20 years later, to re- 
sort to it for the purpose of discharg^ng from state custody officers of the 

1 4 st. at Large, £33. The pr0Tlsi.gn9.0f (fisses. atatate Is embodled In tbat elaon of section 763 
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United States and other persons imprisoned for executing the fugitive slave 
law of 1850. As the fugitive slave law itself has been repealed, slavery abol- 
ished, and as the state of things which led to those conflicts between fédéral 
and State jurisprudence hâve passed away, it Will be sufflcient merely to cite 
the cases in which the writ was thus used in the fédéral courts.* While 
the jurisdiction of the courts of the United States and the judges thereof, 
under this statute, to discharge on habeas corpus persons held in custody for 
aots done in pursuance of a law of the United States, is undoubted, yet it has 
been well said that the circumstances which warrant the exercise of this juris- 
diction ought to be clear. In order to justify a fédéral court or judge in 
withdrawing, in this summary manner, a cause from the jurisdiction of a 
state court, it should appear with reasonable certainty that the person is in- 
dicted in the state court for an act done in pursuance of fédéral authority, 
and warranted by it. The reason is that if the fédéral court or judge makes 
a raistake in the exercise of this summary jurisdiction, resulting in the dis- 
charge of the prisoner, there is no process known to the law by which the 
mistake may be revised and corrected by the suprême court of the United 
States. But if the prisoner is left to take his trial in the state court, and if 
any of the rights seeured to hiiû by the constitution or laws or authority of 
the United States are violated in any judgment which may be thete rendered 
against him, he may hâve the same corrected by a writ of error in the suprême 
court of the United States, under section 709 pf the Eevi^ed Statutes.* The 
settled construction of this act appears to be that it gives relief to one in state 
custody, not only when he is held under a law of th,e state wbieh seeks 
expressly to punish him for executing the laws or process of thP United 
States, but also when he is in such custody under a gênerai law of the state 
which applies to ail persons equally, where it appears thathe ia .iustijied tor 
the act done b^cause it was "done in pursuance of a law of the United States, 
or of a process ôf a court or judge of the same." ' 

§ 11. What is Justification under Fedebal Authority. (1) Homi- 
cide hy United States Marshal in Effecting an An-est. Whether the act for 
which the party has been arrested by state authority is juatified under fédéral 
authority, within the meaning of the statute above cited, must, of ooufte, re- 
main in many cases a diflfieult question. Where a.bailiff, appointedbV;^ mar- 
shal of the United States, on process against a person for violating the internai 
revenue laws, attempted the arrest of the latter at his house.in the night-time, 
and, after having made his authority known, was ftredJupbix^seyei^ài ti'mes by 
such person, wherèupon he flred ùpon and killed tbe latter, for whicii he was 
arrested by the state authorities and indioted |or murder, he was discharged 
upon habeàs corptis by Ballabd, J., pf the district cottrt.ôf the Unjted States 
for thé district of Kentucky. The learned jiidge was very Çiaiieful '{o disclaim 
any intention to interfère unduly with state authority, aind lie was careful to 
disclaim ail right and power to' dischai^ge the relator on any suôh 'groùnd as 
that of self-defense. f'A jnry;" said he, " would probably aà(iiit him on such 
ground, independenfc of the process under which heacted; bublhavenothing 
to do with any such inquiiy. It belongs only to the atnàe «onrt; d hâve only 
to inquire whether what hedid was donein pursuance of a lawand process 
of th&United States, and sp justifled — not excused — by that: law and process. 
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If the relator is to he discharged by m«i it is not becaasehe is excusable, upon 
gênerai principles of law, for taking the.life of his assailant when it was nec- 
essary to save his own, but because he was authoHzed and is justifled by the 
law and process under whieh he acted to do ail that he did. If he was not 
authorized and is not jvstijied, by that law and process, in ail that he did, he 
is not imprisoned 'for an act done in pursuance of a law of the United 
States, or of a process of a court or judge of the sama;' and I cannot disoharge 
hitHi but must remand Mm. I can décharge only au offlcer who relies on the 
law and process of the Unit«d States as his sole authority and complète jnstj- 
ûcation." , The learned judge then proceeded to examine the authorities, and, 
upon a considération of them, conolïjded that a homicide committed by an of- 
licer in a struggle which ensues upon his endeavoring to etîeot a lawf ul ar- 
rest, which is brought about and rendered neçessary by the résistance of the 
person whom he attempts to arrest, is a justifiable homicide, in contradis- 
tinction from homicide se de/etidendo,. which writers upon the common law 
of crimes denominate excusable liomicide; and he therefore conclnded that, 
in the particular case, the process justifled and authorized the homicide; that 
the relator was hence imprisoned fosian act "done in pursuance of a law of 
the United States, or of the process of a Qourt or judge of the same," and was 
bence entitled ta his discharge.1 

(2) Arrests by United States Deputy MàrsTials dt Congressional Elections. 
It'has been held that section 2021 of the Revised Statutes of the United 
States, which provides for the appointment of spécial deputy marshals to at- 
tend at thO' élection' of représentatives and delegates in congress, and section 
2022, which defliies the duties of such deputies, among other things, to keep 
the peace and préserve order at the poils, are authorized by section 4 of article 
1 of the constitution of the United States, and are hence valid. And where 
such deputy marshals had arrested à person for creating a disturbance at a 
poil at such élection, and ànother person for eirculating fraudulent tickets, 
and such deputy marshals were subsequently indicted in a couru of the state 
for an assaiilt and battery and intimidation of voters, the indictment being 
predicated upon the acts stated, cuey were released by a court of the United 
States on habeas çprpus.' 

§ 12. "\yHETHEE THE StATE'S ATTOBUET SHOULD HAVE KOTIOE. Al- 

though, in cases where th© writ of habeas corpus is issued under this statute, 
the State's attbrney is not Bntitled as of right to notice, and the statute does 
not requîre it to be given, yet a proper respect for the state authorities, and 
for the righte of the state in the premiëeâ,— at least, a décent splrit of comity, 
— sUg^ests that this be done,' especially in view of the général practiee in the 
state courts of notifyirig the state's attorney în habeas corpus casea where th© 
prisonér is heid uiider the state's process. 

§ 13. Offenses against State Laws Committed under Meeb Color 
OF Pederal Pbooess. a pèrsoii who makes use of légal process for the 
purpofteof coromitting a crime is none theless guilty of the crime committed. 
Ttus, if a person makes use of légal process for th© purposeof obtaining pos- 
session of Personal property, anitno fwrandi, he is guilty of larceny.* It ia 
obvions that a, person may make use of fédéral process for the mère purpose 
of doing an act which is a crime under the laws of the state, though not a 
crime under th© laws of the United States. The circumatance that he would 
be amenable to punishment for contempt of the fédéral tribunal, whose pro- 
cess be.has thus abuâed, would not, on ^rincjple, oust'th^' jurisdîctipn of the 

,»U.,Si V. Jaller,.2Abli. (t7.S.)2((a. , Judije Bailabd on thla point fn U; S. v. Jailer, li 
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State courts to punish him for the crime. Accordingly, whetë a private per- 
son makes use of the process o£ the fédéral courts for the putpose of conlitiit- 
ting a larceny, as where be enters iiito a^oiispiraoy with others to sue out a 
fraudaient writ of repleVin upon a worthless bond, for the purpose of getting 
possession of property which he is not entitled to hâve, and of spiriting it out 
of the State, and is arrested and proseeuted therefor by the stote authorities 
for larceny, it has been held by a Ifearned fédéral judge thafc he is not entitled 
to be discharged by a fédéral court on haheas corpas.^ It was said that tliere 
is a clear distinction between such a case and the case of an officer justifying 
under process which, though erroneously sued outv is valid'on its face. This 
rule does not extend to the protection ottiie pcirty who sues out the process. 
As against him, it may be shown to be void by reason of extrinsio faetâ not 
disclosed on its face.* But where a person got possession of the body of an-' 
other person in Nebraska, under a réquisition from the governop of Illinois, 
for the ostensible purpose of taking him to Illinois, there to answer for a 
crime, but, instead of so taking him to Illinois, took Himi without any other 
warrant or process, to England, and was thereafter, for the doing of this àct, 
indicted in a court of Nebraska for kidnapping, he was discharged from Im- 
prisonment under such iudictment by a fédéral judgé, on grounds which are 
reasoned at length in an opinion, btit which are not ail clear. He was sup-: 
posed to hâve been imprisoned "in violation of the constitution or of a law or 
treaty of the United States," within the meanlng of the act of 1867 as embod- 
ied in section 753 of the Kevised Statutes of the United States.' But this 
seems to be as clearly &non sequituriis though he had gotten possession bf 
the body of theprisonerunder process ofstate extradition, and had thentaken' 
him out and murdered him. t -m' ;. 

§ 14. Undeb THE AoT OF 1842. THIs statute was entitled "An act to; 
provide further remédiai justice in the courts oî the United States." It en- 
acts as foUows: "That elther of the justices ôt the. suprenie court bf thè' 
United States, or judge of any district court of the United States, in Which à 
prisonèr Is confliled, Ih addition to the authority already conferred by lâw, 
shal! hâve power to grant Writs of haheas eorpils in ail éàses bf any prisbuer 
orprisoners In jall or confinement, where he,she, or they, b6ih^''3ubjects or 
eitizens of any foreign stiite, and domiciled therein, shall be' committed or 
conflned or in custody ujxder or by any authority or laWj or .pi-ocess founded 
thereon, of the United; States, or of anyione of them, for or onaccount of aiiy 
act done or omitted under any alleged right, title, authority,' privilège, proteo^ 
tion, or exemption set.up or daimed; under the commission, orordér or sanc- 
tion, of any foreign State or sovereignty, the validity and effëot whereof 
dépend upon the law of nations,, oj under color thereof; And-upoh the rec- 
tum of the said writ, and due proof of the service of notice of the said pro- 
ceedlngs to the attorney gênerai or other ofBcer prosecutingthe pleas of the 
State, under whose authority thepetltloner has been arrested, commltted.'or 
Is held in custody, to be proseeuted by the said justice or judge at the timeof 
granting said writ, the said justice or judge shall proceed to -ftear thé said 
cause ; and if, upon liearing the same, it shall appear that the prEsoner or pris- 
oners is or are entitled to be discharged from such conAnement, commitment, 
custody, or arrest.foripr by reason of said alleged rightj, title; authority,: priv- 
ilèges, protection. or exemption, so set up and claimed, àiid the laws of na- 
tions apjdieable thereto, and that the sameexists' in façt andhas been duly 
proved tothesaid justice or judge, tben It shall be theduty of thè said justice or 
judge forthwith to discharge suoh prlsoner or prisoners accordingly. And if 

1 Ex iwrte T.homi>3op, ,1 Fllppin, H)7» y. MulUnar,i63Hîând.5ar;!rîiy^lorT.Tra«k,7'COw. 
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it shall appear to the sald justice or judge that such judgment or discharge 
ought not to be rendôred, thea the said prisoner or prisoners shall be forth- 
with remanded: Provided, always, that from any décision of suCh justice or 
judge an appeal may be taken to the circuit court of the United States for the 
district in which the said cause is heard; and from the judgment of the said 
circuit court to the suprême court of the United States, on such terms and 
under such régulations and orders, as well for the custody and arrest of the 
prisoner or prisoners, as for sending up to the appellate tribunal a transcript 
of the pétition, writ of liàbeas corpus returned thereto, and other proceedings, 
as the judge hearing the said cause may prescribe; and, pending such pro- 
ceedings or appeal, and until final judgment be rendered therein, and after 
final judgment of discharge in the same, any proceeding against said prisoner 
or prisoners in any state court, or by or under the authority of any state, for 
any matter or thing so heard and determined, or in process of being heard 
and determined, under and by virtue of such writ oî.habeas oorpus, shall be 
deenied nuU and void."^ 

It bas been thought necessaiy to quote the statute as originally enacted, in 
orderto give thereader, a connected idea of its purposes. In the Eevised 
Statutes of the United States, its varions provisions are broken up and scat- 
tered through sections 753, 762, 763, 764, 765, and 766, and are so bleuded 
with other statutory provisions relating- to this writ, thât it would not be 
practicable so to separate them as to show the manner in which the provis- 
ions of this statute hâve been distinctively retained in the Kevision. It is 
sufflcient to say that, so far as the writer can see, ail thèse provisions hâve 
been retained, including, perhaps, its most exceptional provision, which pro- 
vides for an appeal to the suprême court of the United States. ïhis provis- 
ion is found in the Re vision at section 763, clause 2, and section 764. So far as 
the writer knows, this is the only statutory provision now existing which 
provides for an appeal to the suprême court of the United States in habeas 
corpus cases. This statute did not reach the case of persons enrolled in the 
armies o£ the late confederate states. Thèse persons did not, in contempla- 
tion of law, cease to be oitizens of the United States, and did not become aliéna 
within tbè meaning of this statute.^ 

§ 15. Under the Aot of 1863. The next act of congress regulating the 
use of this writ in the national courts was the act of March 3, 1863, entitled 
"An act relating to habeas corpus, and regulating judicial proceedings in 
certain cases." ïhis act authorized the président to suspend the privilège of 
the writ of habeas oo-rpus in certain cases ; pro vided that lists of prisoners should 
be furnished by the secretary of state and the secretary of war to judges of the 
United States; provided the manner in which such prisoners might be dis- 
charged. . Thèse provisions, contained in tlie flrst three sections of the act, ap- 
pear to have'related to matters growing out of the exigencies of the then ex- 
isting war, and are not necessary to be recited hère. The four succeeding sec- 
tions of which the aot consisted related to the removal to the circuit court of 
the United States of prosecutions commenced against persons on account of 
acts done under the authority of the United States during the late rébellion, 
to procédure after such causes are so removed, and to the limitation of such 
actions.' A person arrested after the passage of this act, and under its 
authority, was entitled to be discharged on habeas oorpus, if not indicted 
or presçnted by the grand jury convened at the flrst subséquent term of the 
circuit or district court of the United States for the district. The omission 
to f urnish a list of the persons arrested, to the judges of the circuit court and 

1 Act of Augnst 29, 1842, c. 77; S St. at Large, s Ex parte McCann, 6 Amer. Law Reg. (N. 8.) 
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district court, as provided in the act,did not impair the rigbfc of the person bo 
arfested, if not indicted or presented, to his discharge.^ 

§ 16. Undbr THE ÀoT OF 1867. The most important statute regulatîng 
the use of the writ of habeas corpus in the national courts is the act of 
February 5, 1867, o. 28.^ In addition to the subjeets to which the writ had 
been extended by previous statutes, it was by this statute further extended, in 
one sweeping clause, " to ail easeâ where any person may bè restràined of lib- 
erty in violation of the constitution, or of any treaty or là# of the United 
States." It will be pereeived that this language works a décisive innovation 
upon the act of 1789. We shall see that, as eonstrued by thé fédéral circuit 
and district judges, it entirely swèeps àway the proviso oî that act, whieh 
compelîed the judges of the fédéral courts to stay their hands in the use of 
this writ whenever it should appear that the prisoner was held under state 
proceâs. ^y the act of 1789 the state courts were left conclusive judges of 
the liiùits of their own jurisdiction, suhject only to revision by the suprême 
court of the United States under the writ of error where fédéral questions 
might be involved. Their judgments, however erroneoas, conclusively estab- 
lished the law of the particular case, until thus reversed in à direct prooeed- 
ing.* The act of 1867, on the eo'htrary, extended the writ to ail cases where 
the prisoner, though held 'uh'der state process, might, in the opiiiion of the 
fédéral court or judge issuing the writ, be held in violation of the consticution, 
or of any ti'eaty or law of tl'é Uflïted States. Thus, the fédéral circuit and 
dfetrict courts, and the judges qfsuCh courts, if the interprétation which has 
been put upon this statute is correct, hâve been clothed by tt wlth a species 
of superintending jurisdiction over the state courts, withoiit référence to their 
character or dignity. This will more çlearly appear by the instances which I 
shall now give of questions which hâve been raised aiid decided by single 
judges, or by benehes of two judgôâ, in the fed«ral courts lof original jurisdic- 
tion, by this su mmary procsss. ' 

§ 17 Examples of Questions DEdtoED on Habeas Corpus undeb This 
STATtTTE. [1) ^ect of Oiistîn&Claii^ein FûUvteenth'Amendment Under 
this statute the chief justice of the United States, in a aummary proceeding 
by habeas corpus, assumed to pas^ upon the grave question of the valldity of 
the acts of ail state officiais, who, having previously taken an officiai oath to 
support the constitution of the United States, had engagea in the late rébell- 
ion, or given aid and comfort to the same.* The circumstance that he de- 
cided that the provision of the fourteenth amendment, prohibiting sueh per- 
sons from holding office, was not self-enforcing, but needed the aid of an act 
of congress, and consequently that such persons were rightly in office, and the 
further fact thàt, previously to arriving at this conclusion, he had had the ad- 
vantage of Consulting with his associâtes of the suprême bench upon the 
question, does not detract from the gravity presented by the spectacle of a 
single judge deciding such a question in such a proceeding. 

(2) Validîty of State Laws. It has been held, in the circuit court of the 
United States for the district of Oalifornià, that where an alien prisoner is 
held in custody under exécution of a judgment rendered by a state court 
convicting him of an offense oreated by a state statute, and claims to be re- 
leased on habeas corpus, on thé groûnd that the statute under whieh he is 
convicted was passed in violation of the constitution of the United States, 
and of the provisions of a treaty between the United States and the nation of 
which he is a subjeet, the circuit court has jurisdiction, on a writ of habeas 

l Kx parte MlIIIgan, 4 Wall. 3, 117. * Cœ^ar GrliBn'i Oase, Cbaa», D«o. 367; S. C. 
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oorpas, to iriqmre into the validity of the statute and judgment, and, if it 
flnds it to be in violation of such constitution and treaty, to discharge the 
petitioner from pustody. The court proceeds upon the groundthat a statute 
of the State creatiug an offense, passed in violation of the constitution of the 
United States, or of a treaty with a f preign dation, is void, and that a judg- 
ment convicting a party of an offense creatéd by such void statute is also 
void, and not merejy erroneous aUd voidable. It is, therefore, not necessary 
that a prisoner so convicted should be remit'ted to a direct proceeding in the 
suprême court of the United States for the purpose of testlng the validity of 
the state statute.i . 

(3) Validity of, State Licence Laws. It. is assumed, from what has pre- 
ceded, that if a citi?en of ohe state prosecnting business in another as a trav- 
eling merchant, agent, drummer, or commercial traveler, should be proceeded 
against in the latter state, for violating the license laws of such state, and 
imprisoned in such proceeding, a fédéral cpurt or judgewould, under the writ 
ot habeas oorptf^, inquire whether such licfnse laws of the state wero in con- 
fiict with that provision of the constitution of the United States which conféra 
upon congresa the pbwer to regulate commerce among the several states, and 
by implication dénies the same power to the states;^ and, if it should be of 
opinion that the state law was in conflict with such provision, would dis- 
charge the prisoner, thus exercising the grave power of passihg upon the 
validity of thela^yp of the states. ïhis y^sta done in a récent case^in the cir- 
cuit court of the United States for California, though it was held th'at the law 
under which the prisoner was held in cvjstody was not in conliict with the 
constitution of tne United States, and he was accordingly remanded.' 

(4) Validity 0/ Stote Finheries Laws. 'Ihe fourth article of the consti- 
tution of the United States provides that. the jçitizens of each state shall be 
entitled to ail the privilèges, and immunifciasof the citizens in the several 
states. The législature of Virginia, in 1874, passed an act prohibiting persons, 
other than citizens of Virginia, from taking or planting oysters in the waters 
of, the commonwèalth, under, a penalty. It was held that a persoti. jndicted 
anS iinprisoried under this statute was cleprived of his liberty in violation of 
tUè constitution of the Unitect States, and niight be released, on habeas corpus, 
hy a judge of a court oî the United States under the act of 1867.* 

(5) State Laws in Violation of Treaties—Anti-OMr^ese Législation. The 
pissent constitution ôf CaUfOjrnia containa the folio wing provision : ",No eôr- 
poudtion now existing or hereaf ter formed;, under the laws of this state shall, 
afler thp adoption of this constitution, ernploy, directly or, indirectly, in any 
capacity, any Ghinese or Mongolians. The législature shall pass such laws as 
sliall be necessary to enforce this provision." ^ 1 n pursuance of this constitu- 
tional ordinançe, the législature of Califôrhïa passed an âct amending tlie 
Criminal Code so as toàdd a section provid.ing that " any officer, director, man- 
ager, membei-, stoçkliolder, clerk, agent, servant, attorney, employé, assignée, 
or;pontnictor of jvpy corporation now existing or hereafter formed under the 
lîiws of this state, whb shall employ, in ahy manner or capacity, upon any 
woik or business ôf such cprporation, any Chinese or Mongolians, is guilty of 
a miademéi^noï.5 and is puiiiâhable by à fine of not less than ^100, nor more 
than $I,O0O, or by imprisonmenjt in ;the'county Jaîl of not less than 50 nor 
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more than 500 days, or by both such fine and' imprisonment." * The second 
section oî'the fourteenth amendment to the constitution of the TJnited States 
provides that " no state shall deprive any person of life, liberty, or property 
\Vith6ut due process of law, nor derty to any person within its jurisdiction the 
equal protection of the laws." ïhe title of the Bevised Statutes of the United 
States relating to " Civil Rights " contains the provision that " ail persons 
within the jurisdiction of the United States shall hâve the same.right in every 
state and territory to make and enforce contracta, to sue, be parties, and give 
évidence, and to the full and equal beneflt of âll lema and proceedings for the 
security of persons and property, as iH erijOyed by white citizens, andshall be 
subject to like pains, penalties, taxes, licensea, and exactions of every kind and 
nature." * The fif th article of the treaty between the ynited States and the 
Chinese Empire, known as the " Burlingame, treaty," recognizes "the mutual 
advantage of the free immigration a,nd émigration of the oitizens and sub- 
jects " of both countries, " respectively, from one co^ntry to the other, for 
purposes of curiosity or trade, or as permanent résidents." The sixth article 
provides that, " reciprocally, Chinese subjects visiting or residing in the United 
States shall enjoy the same privilèges, immunities, and exemptions, in respect 
to travel or résidence, as may the^e be enjoyed by thie oitizens or subjects of 
the most favored nation." It is thus apparent — and too apparent to be made 
clear by any argument, illustration, or suggestion— that the provision quoted" 
from the constitution of California, and the act of the législature of that state 
passed to enforce this provision, werein flagrant violation of the constitution 
of the United States, of the civil-rights law, and of the Burlingame treaty be- 
tween the United States and the Empire of China. Nay, it is certain beyond 
ail peradventure that the authors of this ordinance and this législation knew 
them to be such, and passed them In the full face of such knowledge. A per- 
son who was prosecuted and imprisoned for the violation of this statute was 
beyond ail dbubt" in clïstody in violation of the constitution," and "of alaw " 
and " treaty of the Uriitèd States." The cônstitutional ordinance and the lég- 
islation filled out the whole limits of the clause quoted from section 753 of 
theRevised Statutes of the United States. Upon the statement of such a 
case to a fédéral court or judge, it would be his bounden duty to discharge a 
person so held in custody on habeas eorpiis. This was done by Mr. Circuit 
Judge SAWYiaR and Mr. District Jirdge Hoffman in 1"880, sitting in the cir- 
cuit' court of the United States for the district of California.» Eaoh of thèse 
learttéd judges delivered a long and able -opinion— 4 thing whioh may hâve 
beett proper, considering the extraordinary liatare of the caSe and the temper 
of thé times, but which was wholly ùntiecessary to corivince any lawyer of 
the entire propriçty of their action. Indeed, the case before theisï is one so 
obvions as to- décide Itsélf upon a mère statfement. ■ 

(6) Arresl of Sankrupts undei''Sta,teProoéss, Urider a provision oî the late 
bankrupt law,* where proceedings îhl^n'ktuptcywerëcomttiëneed against a 
person, he was thereafter not rîghttully aiïiénable tôarrestùrider state pro- 
cess for debts which were dischargable in bàhkfdptc^; and, iïso arrested, he 
was entitled to be discharged oh Mîieœs corpws «tied out before à fédéral cir- 
cuit or district court or judge;' fiut where the debt for which the bankrupt 
waS arrested was a debt such ds was ri6t dischkrgeable under the bankrupt act, 
he would not be so discharged.' In exercising this power, it was l)eld by one 
judge that it is the duty of the court issuing the Aa6«Mco^ptMto hear évi- 
dence, and détermine upon its meritS, thët^uestion' wbether thedebt in respect 
bî whîeh the bankrupt had been àhested undet' the state Jjroeèas, Was, in fàct, 
a de,b,t dischargeable in bankruptcy; that iS, 'ïf hère the affldàyît où which tfie 
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order of arresfc was procured in the state court charged that the debt was 
contracted through f raud, that the habeas corpus court should, upon independ- 
ent évidence, try that issue.* But abler and more experienced judges held, 
on grounds too clear for oontroveray, that such an issue cannot properly be 
tried before a single judge, on aflBdavits, in a summary proceeding by habeas 
corpus, but that it ought to be lef t to be contested before a jury in the state 
tribunal ; and, accordingly, that the judge issuing the habeoft corpus would not 
look further than to ses that the affidavit, on which the order of arrest was 
procured in the state court, set forth facts showing that the debt was one 
which was not disehargeable in bankruptcy.'' 

(7) Other Cases where the Prisoners hâve been Remanded. Several other 
cases hâve been found where the fédéral judges hâve been appealed to with- 
out success to enlarge prisoners nnder the provision of the Bevised Stat- 
utes of the United States, which we are eonsidering. They hâve refused 
to do this whère the prisoner had been committed by an examining magis- 
trato of a state upon a charge of assault with intent to commit râpe;* where 
a negro had been tried, Convicted. and sentencedto a term of imprisonment for 
violâtirig a law of the state which forbade the intermarriage of whites and 
negroes;< where the prisoner, an alien, had been indicted, tried, and convicted 
of a crime and imprisoned therefor under the sentence of a judge of a court 
of a state, who, though not possibly a judge de jure, was a judge de facto,— tlie 
circumstance intervening that the conviction had been afflrmed by the suprême 
court of the state ; ^ and where the priSbher was held in custody under process 
of contempt issùed by a state court in the course of a suit pending therein, 
although the suit related to the property of Indians, over which, in consé- 
quence of spécial treaties and acts of congress, the state court had no jurlsdic- 
tion.* 

j8. Provisions fob Kevisinq the Décisions of the Inferiob Fed- 
EKAL Courts ob Judges on Habeas Corpus. Such being the extensive 
powers exercised by the fédéral circuit and district courts and judges by 
means of the writ of habeaà corpus, it becomes important to inquire what pro- 
vision the law has afforded for revising their décisions, if erroneous. And, flrst, 
it may be obsèrved that theojily appeal which is allowed in ail cases, generally, 
is an appeal " from the Anal décision of any court, justice, or judge, infèrior to 
the circuit court," iii which case ?*aa appeal maybe taken to the circuit court 
for the district in which tha cause is heai'd: (1) In the case of any person 
alleged to be restrained of his libefity in violation of the constitution, or of 
any- law Or treaty of ; the United Stfttes; (2) in the case of any prisoner who, 
being à sabject or citizen of a forpign state, and domiciled thereiui ia com- 
mitted or conflned or in çustodyby or under the authority or law of the 
United States, ot of ;any state, or prpoess fçunded thereon, or for or on account 
of any acts dpnfi.or omittèd unflei:. wy alleged right, title, authority, privilège, 
protection, or exemption set,,up or,yclaim^d under thô commission, or(ier, or 
sanction of any foreiign state or sbyereignty, ttie validity and eiïect whéreof 
dépend upon the ^w of ûatlons, or, undier. cojor thereof.''^ The only appeal 
which is allowpd to the suprême court of the United States, so far as the 
writer can se% is an appeal ^'from tie ^al décision of suph circuit court 
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R.278; 9.C.3Ren. ^31. ;See,al80,Rekimball,'S rat,J. 

N.B.R.3éijâ.O.ïd:4td,>'4;8.0.ia:iW. Com. JRev. St. I 763. Ex parte Bridge», 2 Wooâs, 

pare Re Glazler, 1 N. B. R. 336 ; S. 0. Id. 4to, 73; 428, la an example of an appeal trom a district to 

Re Seymour, ld.29;S.C. 1 Ben.3iS. a circuit court under the first clause oftblsatat- 

SRe Tabler, 12 Chl'. Leg. New9, 17. nte. 

4 Ëz parte Kinbey, 3 Hughes, 9. . ' 
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* * * iii the cases described irï the last clause of thô preceding section;" ^ 
that is, in the cases of prosecutions of aliéna for acts done under the sanction 
of their own sovereign or the law of nations, or under color thereof. ïhis 
last provision, as elsewhere stated, was intended to préserve the right of ap- 
peal in such cases as that of McLeod, which grew out of an act done as a 
belligerent pending the Canadian rébellion.^ The act of 1867, c. 28,' which 
exteuded the writ of habeas corpus to "ail cases where any person may be re- 
strained of his or her liberty in violation of the constitution, or of any treiity 
or lavy of the United States," ^ provided for an appeal tothe suprême court of 
the United States in the followiug language: "From the final décision of any 
judge, justice, or court inferior to the circuit court, an appeal may be taken to 
the circuit court of the United States for the district in which said cause is 
heard, and frora the judgment of said circuit court to the suprême court of the 
United States, on such tenns, and under such régulations and orders, as well 
for the custody and appearance of the person allegedto be restrained of his or 
her liberty, as for seuding up to the appellate tribunal a transcript of the 
pétition, .writ of habeas corpuà; return thereto, and other proceedings, as may 
be prescribed by tlie suprême court, or, in default of such, as the judge hear- 
ing the said cause may prescribe ; and, pending such proceedings or appeal, 
and until final judgment berendered therein, and after final discharg&'in the 
same, any proceeding against such person so alleged to be restrained of his or 
her liberty, in any state court, or by or under the ■ authority of àny 'State; for 
any matter or thing so heard and determined, or in process of being heard and 
determined, under and by virtue of such writof ^a6«as corpm, shall benuU 
and Yoid."^ Under this provision an appeal was taken from a judgment of 
the circuit court of the United States to the suprême court in the eèlebrated 
case of McCardle,* the circuit court having refused to discharge liini from 
military custody, under tlie writ of fiabeas oorpu.1. A motion to dismiss the ap- 
peal was made in the suprême court and denied.' The case was then argued 
at the bar upon itsmerits; the argument was concluded on the ninthof March, 
1868, and the cause was taiien under advisement by the court. While the 
cause was thus under advisement, and before the court had tirae to eonsider 
the décision proper to be made, congress repealed that part of the statu te above 
quoted whicli gave an appeal to the suprême court, by a repealing act in the 
following words: "Tiiat so much of the act approved February 5, 1867, en- 
titled, etc., as authorizes an appeal from the judgment of the circuit court to 
the suprême court of the United States, or the exercise of any such jurisdiction 
by said suprême court on appeals wliicli may hâve been, or may be hereafter, 
taken, be and the same is hereby repealed," * This act had the eflfect of ousting 
tlie jurisdiction ôf {he suprême court of the United States in tlié case of Mc- 
Cardle,* and it left no direct appeal to that court in habeas aorptis.oaàesi ex- 
cept in the single case provided for by section 764 of .the Bevised Statutes — 
the case of prosecutions of aliens, as above stated. But it did not hâve the 
effect of detérmining or impairing the gênerai appellate jurisdiction which 
the suprême court of the United States had previously exercised over inferior 
tribunals of the ,United States„by means of the writ of habeds corpus aided by 
the writ of oertîorari; and this jurisdiction extends as w^l to hdbèets corpus 
proceedings in the inferior courts of the United States, or befoi-ie the judges of 
3uch courts, as to other proceeding? which may be approprlate iPor jLtS exercise, 
in case such habeas corpus proceedi7igs resuit in the remanding of the prisoner. 
Accordingly, in tfaé siibseiiuent cage of Yerger, where the questions invôlved 

IRev.St. 5 764. «6 Wall. 318 s 8. 0. 7 Wall. 608. 

8 Alite, 514. »ExparteMcCardle,4WBU. 318. 

s H St. at Large, 385. » Act of March ar, 1868, (16 St. at Large, 44.) 

iSeeRev. St.J753. , «Ei parte McCardle, 7 WaH. «». - 

5 14 Kev. St at Large, 388. : ' ," " .■ ■ '■ • 
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were in many respects similar to those which were involved in the csvse of 
MeCardle, the circuit court of the United States having ref used to discliarge 
the prisoner on habeas corpus from the militarycustodyin which he was held 
for trial before a military commission on a charge of murder, the cause was 
removed to the suprême court of the United States by its writ of habeas 
corpus, aided by its writ of certiorari. The suprême court, after argument, 
affirmed its jurisdiction thus to re-examine the décision of the circuit eourt.i 
A proceeding by habeas corpus is deeraed a civil proceeding ; and henee it oan- 
not be re-examined in the suprême court upon a certiticate of division of opin- 
ion in the circuit court, as crirainal cases can; but, in such a case, judgment is 
entered in accordance with the opinion of the presiding judge, and thereaf ter 
it may be re-examined upon siich certifieate by the suprême court ;2 but 
whether it may be so examined where the décision of the presiding judge i» 
in favor of diseharging the prisoner is not clear. It remains, however, that 
no provision exists in the fédéral law for re-examlning in the suprême court 
the décisions of the inferior fédéral courts or judges on habeas corpus, in cases 
where the prisoner is discharged. Thèse décisions may resuit in declaring 
invalid the police régulations of a state, or even provisions of the state consti- 
tution, as will appear from cases already cited ; and yet the state has no ap- 
peal, writ of error, or other means of bringing the question of the validity of 
its own constitution and laws to the final détermination of the suprême court 
of the United States,— -the tribunal which was established by the constitution 
for the détermination of such questions. A statute which grew out of a tem- 
porary; emergency, perhaps out of a party exigency, has deprived the fédéral 
jurisprudence of this necessary measure ; and the mostweighty considérations 
suggest the re-enactment, and perhaps the extension, of that clause of the act 
of 1867 which gave appeals to the suprême court of the United States in 
habeas corpus cases, Seymoub, D. Thompson. 

8t. Louis, Mo. 

1 Ex parte Verger, 8 Wall. as. ' <Ex purteMnllIgiin, 4 Wall.110,114; Expart* 

Tom l'onE, 17 Cent. Luw J. 89. 



Ex parte Casey. 
{Dittriet Court, N. D. Nm York. September 21, 1883.) 

1. Habeas Cokpcs— Power and Authoritt of Courts to Modify, Amend. ob 

Set Asidb Judgments, Etc. — Adjoorned Sittings. 

A. conrt has ample authority to set aside, modify, or amend its judgments, 
orders, and decrees at the lerm at which they are rendered. 

2, Samk— Gasb Statbd. 

The petitioner,; after being convicted and sentenced by the court, and afttr 
stay allowed for an appeal, was a second time brought before the same judge , 
on an adjoumed.day of the same term of court, and the flrat judgment having 
been set aside, repçived the same sentence from the court, except that there 
was a substitution ot penitentiaries. Hdd, that the court had f ull power to set 
• aside or amend its judgment, which was rendered on a previo^is day of the same 
term, and that noinjUry had béen done the petitioner, and none of hls rlghts 
invaded. 

Habeas Corpus. 

H. G. Clagett, for ■pelïiioTier. 

Martini. Townsend, U. S. Dist. Atty., opposed. 
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CoxE, J. On Wednesday, Maroh 1, 1883, the petitioner, having 
been previoualy convieted of an assault with intent to kill, was sen- 
tenced by the suprême court of the District of Columbia to four years' 
imprisonment in the state prison at Auburn, New York. The exé- 
cution of this sentence was, on the defendant's motion, postponed to 
give him an opportunity to appeal. Pending the stay, the court, on 
the third day of June, 1882, resumed its session, "pursuant to ad- 
journment," the same jùdge presiding, when the judgment of March 
Ist was set aside, and the same sentence again pronounced, escept 
that the Erie county penitentiary was substituted for the state prison 
as the place of confinement. 

A discharge is demanded upon the ground that the court had no 
authority to enter the second judgment. It appears from the copy 
of the record submitted that the second sentence was passed, not, as 
is asserted in petitioner's brief, at a subséquent term, but on an ad- 
journed day of the same term. Theré can be no doubt that the 
court bas ample authority to set aside, modify, or amend its judg- 
ments, orders, and decrees at the term at which they are rendered; 
and the papers in this case do not indicate that any act was com- 
mitted which at ail transcended the well-known powers of the court. 

The petitioner had not been imprisoned under the first sentence; its 
opération had been suspended upon his motion and for his benefit. 
No injury was done him by the change of penitentiaries and none of 
his rights were invaded. See Whart. Crim. PI. & Pr. (Sth Ed.) 918; 
Miller' s Case, 9 Cow. 730; U.S.i.May, 2 Me Arthur, 512; Bank v. 
fFïiAers, 6 Wheat. 106. . 

It follows that the discharge must be ref used and the prisoner re- 
manded. -, 



Dnitbd States v. MoCaethî. 
{OifeUU Court, S. D. MW Tork. September 7, 1883.) 

1. WiTNEss— JÎXAMiNATioîf— PRiviLBaK— Incriminating Onb's Sblb;. 

To justify a witness in refusing to testify on the ground that his évidence 
may incriminate him, reasonable ground must appear to the court' to appre- 
hend sorae proceedtngs against the witness upon a criminal charge, and some 
danger to the witness in answering. 

2. Same— Rbv. St. { 860, ,.. 

In the United States courts, sincé the passage of the act of Felkuâry ?3, 1868, 
(section 860, Rev. St.,) preventing any such évidence being used agàiïist the 
witpessor his property, tlie reason of the former, rule having 'cpasçd, the rula 
should no longer be iipheld, nor the privilège of the witnes? oh this ground bo 
sustained.^ 

3. Same — United 'States^ CtoNSTiTuiTiON—FîFTHAiiBNDMENT. ' 

The constitutionàl iprovisioji (article 5^ Âimendment) that " no pergQnshall ha 
compelled jn any criminal actiop tobe a witness agajnst.himself," appliBS only 
to évidence in suite or proceedings Instîtùted agalnst thé :withess himself. 

On Certificate from United States Commissiôner. 
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EUhu Root, U. S. Atty., for plaintiff. 

George H. Poster, for défendant. 

Bbown, J. Upon a complaint against John H. McCarthy in crim- 
inal proceedings charging him with having eommitted the offense of 
perjury in a certain affidavit previously made by him in référence to 
the ownership of the vesselMary N. Hogan, in the course of an exam- 
ination before Mr. Shields, United States commissioner, Henry A. 
Kearney was sworn as a witness in behaJf of the government, and 
upon being asked varions questions in regard to his knowledge of and 
dealings with the accused, deelined to answer on the ground that it 
might incrjminate himself. The questions bave been certiiied to this 
court, together with the whole record, for its direction., The Mary 
N . Hogan is now in the oustody of the marshal in. proceedings for 
her forfaiture in the district court for being fitted out in violation of 
the neutrality laws, under section 5283 of the Eevised Statutes, and 
the accused appears as the claimant in that suit. The ssme section 
imposes a lœavy punishment by fine and imprisonment upon ail who 
aid or assist in such anunlawful expédition, The witness, in answer 
to certain questions, had stated that he acted.as broker in the pur- 
chase of the vessel, but deelined to answer for whom he acted aa 
broker, and whether he made the bargain for the purchase. 

It is not sufficient to excuse the witness from answering that he 
may in his own mind think his answer to the question might by pos- 
sibility lead to some criminal charge against him, or tend to convict 
him of it, if made. The court must be able to perceive that there is rea- 
sonable ground to apprehend danger to the witness from his being com- 
pelled to answer. Regina v. Bayes, 1 Best & S. 311 ; Whart. Ev. § 538. 

In this case there is no charge pending against the witness, nor is 
he threatened with any prosecution. He does not specify or indieate 
any offense of which bip answers may tend to incriminate him; and 
it is, therefore, mère surmise and possibility of some connection with 
the fitting out of the Mary N. Hogan, and that alone, which the court 
could go upon as exeusing the witness from answering. Such a mère 
suvmise is plainly insufBcient, without anything more tangible to sup- 
port it. In the Matter of Oraham, 8 Ben. 419, questions as remote 
as some of those in the présent case were held privileged, because it 
appeared from the previous examination of witnesses that the witness 
was charged with participating in a gambling transaction, which, if 
true, exposed him to a criminal prosecution according to the laws of 
the state of New York. 

As this objection, however, would probably be at once obviated 
upon a re-examination of the witnôsa by some sufficient statement, I 
may add that under section 860 of the Revised Statutes I think the 
gênerai privilège claimed Can no longer be upheld. That section, in 
the langnage of the original act of February 25, 1868, (15 St. at 
Large, 37,) provides "that no answer or other pleading of any party, 
and no discovery or évidence obtained by means of any judicial pro- 
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ceedîng from any party or witness in this or any foreign country, 
shall be given in évidence, or in any manner used, against stich party 
or witness, or his property or estate, in any court of the United States, 
or in any proceeding by or before any officer of thé United States, in 
respect to any crime, or for the enforcement of any penalty or forfait- 
ure, by reason of any acj; or omission of such party or witness." The 
act is entitled "An act for the protection in certain cases of persons 
making disclosures as parties, or testifying as witnesses." 

The reason of the former raie exempting witnesses from giving 
compulsory testimony against themselves, was that their testimony 
might be used to convict them. The statuts above quoted, in pre- 
venting ail possible use bf testimony thus given, does away with the 
reason of the rule ; and there is, therefore, no longer any ground for 
its application. The maxim, "Cessât ratio, cessât lex," ^vould seem to 
apply in full force. It has been so held in U. S. v. Brown, 1 Sawy. 
531-536; U. S. v. Williams. 15 Int. Eev. Eec. 199; In re Phillips, 2 
Amer. Law T. 154. 

On behalf of the witness, it is claimed that be is still exempted 
from answering by the fifth amendment of the constitution, whioh 
pi-ovides that "no person shall be compelled, in any eriminal case, to 
be a witness against himself ." The précise point, as well as the pre- 
vious question, was considered and overruledin the court of appeals 
in this state in the case of People v. Kelly, 24 N. Y. 74. Dbnio, 
J., in delivering the opinion of the court, says : 

"If a witiïess objecta to a question on the ground that an answer woùld 
crimiiiate himself, he must, allège, in substance, that his answer, if repeated 
as his admission on his own trial, would tend to prove him guilty of a erimi- 
nal offense. If the case is so situated that a répétition of ît on a prosecution 
against him is impossible, as where it is forbidden by a positive statute, I 
hâve seen no authority which holds or intimâtes that the witness is privi- 
leged. It is not withln any reasonable construction of the language of the 
constitutional provision. The term 'eriminal case,' used in the clause, muât 
be allowed some raeauing, and none can be conceived other than a prosecu- 
tion for a eriminal offense. But it must be a prosecution against Mm, for 
what is forbidden is that he should be compelled to be a witness against him- 
self. Now, if he be prosecuted oriminally touching the matter about which 
he has testified upon the trial of another person, the statute makes it impos- 
sible that his testimony given on that occasion should be used by the prose- 
cution on the trial. It cannot, therefore, be said that In such eriminal case 
he has been made a witness against himself, by force of any compulsion usèd 
towards him to procure, in the other case, testimony which cannot possibly 
be used in the eriminal case against himself." 

It is unnecessary to add anything to this exposition of the law. 
Section SQO of the Eevised Statutes will be a complète protection 
against the use of any testimony which the witness may now g^ve in 
any other transaction or proceeding against him or his property. 

The witness' claim of privilège must, therefore, be disallowed, and 
he must be required to answer the questions, certified, and any others 
of a similar cbaraeter. 
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Hartshoen », Eaglb Shadb Eollek Go. and others. 

(Oireutt Court, V . Massachusetts. October 11, 1883.) 

1. Patekts FOR Inventions — Invbntor's Oath on AppLicAnoN for Patent 

OR Reibsub. 

Objection being taken by the défendants that the oath of the plaintitt to his 
application for a reissue is irrëgular and insufflcient, in stating tliat the orig- 
inal letters patent are not "f ully operative " instead of " inoperative," fteld, tliat 
the wordi? " inoperative or invalid," in the statute autjiorizing reissues, mean 
inoperative or invalid in ■whole or in part, and that coijsequently the words 
"'not'fnlly inoperative" Conform to thé true ïntept of the law, iî tlie law re- 
quircd an oath; whîch it.does not. The statutory requirement qf an affldavit 
by ,an applicant for an original patent js directory merely ; and, if it is irrëg- 
ular or omîtted altogçther, the patent is not thereby vitiated. Ih the matter of 
reiseues tterJB is Hû law rjiquilring the applicant to take any oath on the subject 
; of thç i^àvalidlty of his original patent. 

2. Same— Lachbsj , i 

Reissue No. 2,756, dàted August 27, .1867, of letters patent No. 44,624, dated 
October 11, 1864, held void on account of failure to malïe application to amend 
■witliin the required time. But such failure and long delay in the reissue of 
October 31, 1876, of originaVlettera patent No. 69,176, dated September 24, 1867, 
Held not void, on the grosind that the Cirounistances of the delay in this case 
■were such that it could not be accounted lâches on the part of the plaintifl, and 
was one froih which no innocent person; could hâve suflered. 

In Equity. - 

S. D. Law ânà B. t\ Thuriton', ion complainants. 

G. Smith and PF. A. ffemc/c.fôf' défendant. 

Before LowELL and Nelson, JJ. 

'LowELLi J, The plaintifï owns two reissued patents; one as in- 
ventor; and one as assignée from the inventor, of improvements in 
shades for ■windo-w cnrtaiiiâ. No. 2,756, which is call^d the Harts- 
horn reisBue, is dated August 27, 1867;, the original was No. 44,624, 
dated October 11, 1864. The second, called the Campbell reissue, 
was granted October 31, 1876; the original to William Campbell, 
No. 69,176, is dated September 24, 1867. 

The Hartshorn reisBue bas been before the courts in the first and 
second circuits, and its validity does not appear to hâve been dis- 
puted,, It was construed and upheld, and infringements were sup- 
pressed. Hartshorn v. Tripp, 7 Blatohf . 120 ; Hartshorn v. Almy, 1 
Holmes, 493. The Campbell reissue is proved to hâve been sus- 
tàined in the second circuit, in motions for injunction. Neverthe- 
i^s, the récent décisions of the suprême court will require us to 
examine the validity of the reissues. 

A preliminary objection is taken to both reissues that the oath of 
the inventor to his application for the reissue is irrëgular and in- 
Bufficient. It is, in each case, that the original letters patent are not 
"fuUy operative," whereas the défendant insists that it should be that 
they are "inoperative," simply — that is, whoUy inoperative. 

The statute authorizing reissues uses the words "inoperative or 
invalid," but that means inoperative or invalid in whole or in part. 
We bave never seen a case of reissue in which the original patent 
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■was totally inoperative. The oatb, therefore, conforoiB to. the true 
intent of the law. The défendant refers us to Whitely y. Swayne, 4 
Fisher, 107, in which Judge Leavitt decided that the oath to an appli- 
cation for a reissue should conform to the exact words of the law. 
The learned circuit judge of the ss^me circuit bas lately -adopted that 
décision without examining the point anew. Poage v. McGowan, 15 
Fbd. Eep. 398. 

The attention of Judge Leavitt does not appear to hâve been 
«alled to the décisions which hold that the statutory requirement of 
an affidavit by an applicant for an original patent is directory merely; 
and, if it is irregular or omitted altogetber, the patent is not thereby 
vitiated, This law accords with ail analogies in similar matters, 
and with Sound reason. It would be moat unjust that a mère slip in 
the for m of an affidavit, to which attention ought to bave been called 
in the patent-office, should destroy an bonest patent. The décisions 
upon this point, beginning in 1813^ are: Whittemore v. Cutter, 1 
Oall. 429; Dyer v. Rich, 1 Metc. 180; Crompton v. Belktiap Mills, 3 
Pisher, 536; Hoe v. Cottrell, 17 Blatchf. 546; [S. C. 1 Fed. Eep. 597 ;] 
and see Curtis, Pat. §§ 274, 274a. The point was taken in Hoe v. 
Bost. Daily Adv. Corp. 14 Fbd. Eep. 914, but was consideréd to be 
fuUy settled, and is not noticed in the judgment. It was taken be- 
fore Judge Blatchford in Hoe v. Kahler, 12 Fbd. Eep. 111, but the 
facts did not fairiy raise the question. Thèse are ail the. décisions 
which we bave found as to original patents, and tbey are ail on one 
side ; and they agrée with a class of cases in which it is held that a 
patent once issued cannot be coUaterally impeached. Rubber Co. v. 
Goodyear, 9 Wall. 788 ; citing Jackson v. Lawton, 10 Johns. 23, and 
other cases. 

With respect to reissues, the argument is stronger, beoause there 
is no law which requires the applicant for a reissue to take any oatb 
at ail on the subject of the invalidity of bis original patent. Eev. 
St. § 4916. This considération would, of itself, be décisive. Gold 
d Stock Tel. Co. v. Wiley, 17 Fbd. Eep. 234. This objection is over- 
ruled. 

The validity of the Hartshorn reisgue was not attacked m the 
cases first above referred to, for the reason, probably, that it is elearly 
warranted by the law as then understood. It is for the same inven- 
tion as the first patent, in which there is a paragraph which might 
stand well enough for the very claim of the reissue. For a careful 
description of the invention, we refer to Hartshorn v. Tripp and 
Hartshorn v. Almy, uhi supra. Briefly stated, it is an improvement 
in shade fixtures, by which a roller, with the usual spiral spring for 
raising the shade, is stopped at any point of its aseent or descent, by 
merely checking the speed of the roller. The stop is efîected by 
means of a pawl engaging with a ratchet, the position and shape of 
the pawl being such that it will slip by the ratchet when the speed of 
raising oj lowering the shade is considérable, and will engage when 
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it is slight. In the original patent, the pawl is elaimed as attached 
to the bracket or ot]i«r fixture near the roller. This is an unneces- 
sary limitation of the invention deseribed in the patent, beeause the 
pawl may be as well attached to a fixed part of the roller. The re- 
issue diseards this limitation. The application to amend was made 
more than two years after the date of the patent, and we hâve to dé- 
cide whether such an expansion can be made after such a lapse of 
time in the absence of any explanation of the delay. It is pointed 
ont by counsel that in ail the late cases in the suprême court in which 
lâches alone vitiated the reissue the delay was very much greater 
than in this case. But the emphatic and reiterated déclaration in 
the judgment in Miller v. Brass Co. 104 U. S. 350, that a delay of 
more time than would ibe reasonably sufiScient to read the patent and 
ascertain its need of amendment, should be accounted lâches in a 
case where enlargemént of the claim is the only amendment, cannot 
be overlooked. We must hold this reissue void. 

The first claim of the Campbell reissue is, "in a spiing shade roller, 
having a pawl or detent and a ratchet, or their équivalent, so ar- 
ranged as to allow the shade to be drawn down or run up without 
obstruction, and which engage automatically with each other to hold 
the shade in any desired position, the arrangement of such pawl, or 
detènt, on the roller which carries the notched spindle or ratchet, so 
that when the roller is removed from its brackets, the tension of the 
spring wUlbe preserved." This reissue was taken about 10 years 
after the original patent, but under very peculiar oircumstances. 
Messrs. Munn & Oo., patent solicitorâ, had, in 1867, charge of two 
applications for improvements iri shade roUers, — one invented by 
Hartshorn, and one by Campbell. Hartshorn's application was a lit- 
tle the earlier of the two. Bither description might properly sustain 
a claim for the broad invention of a roller which would maintain its 
locked position when removed froffl the brackets, as now elaimed in 
the reissue of Campbell. This broad claim was inserted in the Harts- 
horn patent, No. 68,502, and no interférence was declared between 
Hartshorn and Campbell; but the claim of the latter was limited. 
It was discovered in 1874, by testimony given in a cause in this 
court, that Campbell could carry back his invention some months 
beyond Hartshorn, and thereupon Hartshorn bought the Campbell 
patent, and both were surrendered and were amended in such a way 
that the broad claim was dropped from the Hartshorn patent, and 
taken up by the Campbell patent. In ail this there is no évidence 
of fraud or lâches, but the contrary. The défendants argue that if 
we look at the Campbell patent alone, he would seem to hâve neg- 
lected for 10 years to enlarge his claim. This is true; but the pub- 
lic were not injured, for the same claim was found in the patent of 
Hartshorn. The invention was not thrown open to the public, — was 
not abandoned. Campbell, misunderstanding perhaps his rights, 
or the true state of things, acquiesced through the solicitors, who 



BOSTON BCBBEB 8H0B 00. Vé tAMEIN. 93 

were common to both parties, in the broad claim of Hartshoni. When 
the mistake was discovered, it was corrected by a simple exchange 
of claims. We are of opinion that, nnder thèse unusual circum- 
stances, the lateness of the application is explained and shown to 
havè beén brought about by an actual mistake, without fraud, and 
to hâve been one from which no iùhocent person could hiave suffered. 

ïhis broad claim is infringed by the defendant's apparatus. His 
pawls, or detents, dififer somewhat from those described in the patent, 
but not materially, as far as the first claim is ooneerned. 

Decree for complainant on the Campbell reissue. 



Boston Eubber 8hoe Uo. v. Lambin and otbers. 

{Circuit Court) D. Massachusetts. October 11, 1883.) 

Patents for Inventions. 

The patent of Erskine F. Bickford, No. 196,788, for rubber boot-straps, not 
sustained for lack of novelty. 

In Equity. 

J. L, S. RohertSi for complainant. 
John K. Beach, for défendants. 

LoWELL, J. The patent of Erskine F, Bickford, No. 196,788, dated 
November 6, 1877, is Bued upon hère. The single claim is : 

"As an improved article of manufacture, a rubber boot provided wlth a 
rounded, standing loop, of substantially the same material as the boot ; aaid 
loop being made in the shape of a staple, and having its ends flattened and 
cementedj'or otherwise suitably secured, between the inner and outer làyers 
of said boot, substantially as and for the purposes described." 

The boot which is described and drawn in the spécification has a 
standing loop which opens transversely of the leg, instead of lohgi- 
tudinally with it. This makes a very oonvenient loop, which appears 
to hâve made the boot acceptable to the public. The évidence pro- 
duced by the défendant upon the state of the art shows a patent is- 
sued to P. H. Moore, January 15, 1864, No. 41,087, in which a 
standing loop is described, which the patentée says is intended as a 
substitute for the ordinary woven or webbing boot-straps in common 
use. It is to be constructed of métal, or any rigid, tough, or hard 
substance, such as heavy wire or plate métal. The loops are shown 
as opening transversely of the leg, and the patentée says that they 
may be grasped with much greater facility than the ordinary straps. 
This patent was reissued in February, 1864, with a claim as foUows : 

"A strap for boots and shoes congtrnpted of métal, or other rigid or tough 
material, attached either permançntly to the boot-top, or in Buch ma.nner as 
to admit, after the boot is drawn on the foot, of being tumed or shoved down 
Withih or at the outOT side of thé boot, substantially as described." 
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TKé firstpai-t df ïh.& claiih deàeribes the plaintifs sèrap or loop, 
and no patent can be sustained for an old form of boot containing a 
standing loop of toiigh material, unless invention is exercised in the 
adaptation. But the loop of the plaintiff's boot is attached to the 
boot in a mode old and -well knownjn the handles of bags and other 
similar articles of India rubber. There was, therefore, in my opinion, 
no room for invention in adapting a strap or loop of India rubber to 
a bobt of the same material in one of the forms shown by Moore in 
his reissued patent. Bill dismissed, with costs. 



Davidson and others v. Four Hundred Tons Ibon Orb. 

{District Court, D. Neui Jersey. October 2, 1883.) 

Suit to Recovkb Dehubeage; ahd fob Bbeach of Contbact gf Afpheioht- 

MBNT. 

Libelants were not permitted to recover II a suit for, deinurrage and dia(i- 
ages by reason of a breach of contract to carry froight, the facts showing tliat 
the faîlure on the part of the défendants to fulfill their contraçt was çaused in 
a measure by the aots of the libelants, and in part by circumstances over which 
défendants had no control, and with which they côuld not be fairly charged, 
and where, under the contraçt, there appeared to be no agreement to pay dé- 
marrage except in the case of unrea^sonable delay, and there was no évidence 
of such unreasonable delay. 

In Admiralty, 

Beebe, Wilcox é Hohhs, for libelants, 

Samuel H. Valentiiie, for respondent. 

Nixon, J. This is a proceeding in rem on a contraçt of affreight- 
ment. The libel allèges that on the fifteenth of October, 1882, the 
libelants agreedwith the respondent, D. W. E. Read ife Co.,to lighter 
or transport from the bark Mattea, which was about to arrive intothe 
port of New York, a cargo of about 700 tons of iron ore, and to carry 
the same from the port of New York to the city of Hudson, at the rate 
of freight of 60 cents per ton ; the said respondent also agreeing to 
pay demurrage for the détention of libelants' boats at the rate of 
eight dollars per day for each boat ; that said bark did not arrive at 
New York, and was not ready to discharge her cargo, until November 
27, 1882 ; that on the arrivai of the bark the libelants' lighter, called 
the Sylvan Stream, received on board 293 tons of said ore, and pro- 
ceeded forthwith to Hudeon, and discharged the same in as good con- 
dition and order as received ; but that said lighter was detained by the 
respondent four days, and that libelants are entitled to the sum of $32 
for demurrage ; that in respect to the residue of the cargo, notwith- 
standing thè libelants had their lighters along-side of the bark in 
readiness to receive the same, thé respondent delayed having the 
^ame discharged into the lighter until it was impossible to proeeed to 
Hudson on account of the ice, and the close of navigation in conse- 
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quence thereof; and that the libelants hâve beendamaged in the sum 
of |788 from the negleot of the respondent to earry eut his contract 
in respect to said ore. 

The respondent, in answering, admits that he entered into a contract 
with libelants in the month of October, 1882, for thelatter to trans- 
port a cargo of 700 tons of iron ore from the bark Mattea when 
she should arrive in New York, and to carry the same in lightérs to 
the city of Hudson for 60 cents per ton freight, — the said ore to be 
lightered from along-side of the bark to along-side of Columbia far- 
nace, at Hudson; but dénies that he ever stated that the Màttea was 
about due in the port of New York. His only statemeait to libelant 
was that the said bark was reported to hâve saîled from;;Caftagena, 
in Spain, on or about October 7, 1882. He: furtherj dénies that 
he agreed to pay any demurrage for détention of libdàhta' boats at 
the rate of eight dollars per day, and allèges that the only agreemettt 
in référence to demurrage was that said ore should be discharged at 
Hudson within a reasonable time, as ou stomary,— demurrage in the 
event of f urther détention to be paid at the above rate. He dénies 
that libelants' lightérs were ordered along-side of the bark four days 
or any other time before the bark was in rèadiness to disoharge hër 
cargo, or that the lighter Sylvan Stream was detained in loading, or 
thaihe caùsed any delayin the discharge of the residue of the cargo, 
or that he bas failed to carry out his contract, whereby the libelants 
hâve suffered àamag,e in the sum oï $788, or any siinl-whatever. He 
further allèges that if any delay occurredto libellants' lightérs- in 
loading it was brought about by causes '6 ver which respondent had 
no control, aUd that, on the other hand, the libelants hâve failed and 
neglected to perform their contract to lighter and transport said iron 
ore. 

The controversy has arisen in this case from two causes : (1) Be- 
cause the Mattea did not arrive at the port of New York as soon as 
both parties had reason to expect her arrivai; and (2) because the 
cargo was not discharged from the vessel as rapidly as, the libelants 
and the respondent hoped it would be when the contract was entered 
into. The delays thence arising carried the transaction, over into 
December, when the navigation was closed by the cold weather, and 
when the ice in the river hindered the libelants from performing the 
contract. The only référence to demurrage in the agreement was for 
détention at Hudson, and it does not àppear that there was any dé- 
tention there. No decree for demurrage at the port of New York can 
be made, unless libelants show that there. was unreasonable delay in 
-loading the lightérs, and that it arose from the fault of respondent. 
The testimony in the case, fairly considered, fails to establish either 
of thèse propositions. The bark was unladen with as much dis- 
patch as appears to be usaal in the case of Italian sailing vessels, 
and I do not perceive that the delays which occurred from the loss 
of the custom-house permit to discharge the cargo, from the inter. 
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"Ventîon of Thanksgiving day, and from the neglect of the custom- 
house weighers to weigh the ore when delivered to the lighters, are 
properly chargeable to the respondent. With regard to libelants' 
claim for freight, it appears that they were paid the contract priée 
for the 293 tons of ore which the Sylvan Stream delivered at Hud- 
son. No other part of the cargo was taken there. It was loaded on 
the Julia Hanlon and William B. Marks, two other lighters belonging 
to libelants. JBeing prevented by the ice from going to Hudson, they 
were moored with their cargoes at the Morris canal basin, Jersey 
City. While there, to-wit, on the fourteenth of Deceniber, 1882, 
Francis Starrs and others filed a libel in this court against the re- 
spondent, and issued a monition thereon, with a clause of foreign at- 
tachment, on which the marshal of the district seized the ore as the 
property of the respondent. Another libel of like character was filed 
December 22, 1882, by George W. Stilwell, Jr., libelant. Pending 
thèse proceedings the libelants in this case ûled their libel January 
2, 1883, obtaining from the court an order for the sale of the cargo 
as perishable property, under the authority of which the marshal 
made sale, and paid the proceeds into the registry of the court. On 
January 17, 1883, a final decree was entered in favor of Starrs and 
others. When the costs in this case were taxed a claim was made in 
behalf of the libelants in this case for demurrage for the :detention of 
their boats, the Julia Hanlon and William B. Marks, with the ore, 
until the marshal made sale. The court hé]4 that under the oir- 
cumstances they were not entitled to demurrage, but should hâve out 
of the proceeds a reasonable compensation for the use of their boats 
for the storage of the cargo, and they were allowed $125. 

When the contract: for delivering the ore at Hudson was entered 
into, both parties doubtless supposed that the Mattea would shortly 
arrivé. Nothing was known rèspecting her, except that she had 
sailed from Cartagena about October 7th, and was due in New York the 
latter part of the same month. But, by stress of weather, she had a 
long passage, and did not come until November 27th. I do not find 
any guaranty by the respondent that she would reach New York sooner ; 
nor do I find any réservation on the part of the libelants that they 
should be excused from carrying out their contract if the ice and the 
cold weather should render it inconvénient or expensive. I hâve 
already held that the évidence does not sustain the allégation that 
there was an unreasonable delay on the part of the respondent in 
delivering the cargo to the lighters. It is not easy to perceive how 
any claim for freight can be maintained when the testimony reveals 
that while the boats of the libelants were lying at Jersey City, on 
account of the ice in the river, the libelants themselves caused the 
cargoes to be seized and sold, by order of the court, whereby they 
were utterly anable to fulfill the contract to transport the ore to 
Hudson. 

The libel must be dismissed, with costs. 
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Brinkerhofp, Ex'r, etc., v. Mobrts Canal & Banking Co. 
(Circuit Court, D. New Jersey. October 22, 1883.) 

Remotal op Caube— CmzBNSHip. 

In order to remove a case into the fédéral courts the necessarjr citizenship 
must hâve ezisted at the time the suit was biought. 

On Motion to Eemand. 

H. C. Pitney, for the motion. 

McCarter, l'Villiamsan é McCarter, contra. 

Nixon, J. The above case was removed into thîs court frôm the 
suprême court of the state of New Jersey. The plaintiff moves to 
remand the cause, on the ground that when the original suit was 
commenced both the plaintiff and the défendant corporation were 
résidents of the state. At the time of the removal the plaintiff was 
a citizen of the state of New York, having been substituted in the place 
of the original plaintiff, who had departed this life pendente lite. 
The suprême court, in the récent case of Oïbson v. Bruce, 2 Sup. Ct. 
Eep. 873, seems to bave settled the controverted question that the 
requirement of the old law, that the neeessary citizenship should ex- 
ist when the suit was brought, was not abolished or changed by the 
act of 1876. 

This case, therefore, has been improperly removed, and must be 
remanded. 



LooMis V. Caerington. 

{Circuit Court, B. D. MiiAigan. October 15, 1883.) 

1. Removai, op Cause— Rbvibw op Obdbb dp Statb Codbt. 

In cases removed from a state court the circuit court will not revlew orders 
made prier to the removal, if the state court acted within its jurlsdiction. It 
will take the case precisely as it flnds it, accepting ail prier decrees and order» 
as adjudications in the cause. 

2. Same — Gabnishment. 

Hence, where the ludgment of a fédéral court had been gamished and the 
state court had made an order upholding the proceeding, the circuit court de- 
clined to review the propriety of this order. It seems, however, that the court 
whose judgment was thus gamished might properly disregard the writ. 

On Motion to Discharge Garnishee. 

This action was originally begun in the circuit court for the county 
of Monroe by a writ of attachment against the property of the de- 
fendant, Carrington, who résides in New York city. Upon the same 
day a writ of gamishment was issued, pursuant to Comp. Laws, 
§§ 6494 and 6495, addressed to the West Virginia Oil & Oil Land 
v.l8,no.3— 7 
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Company, a Michïgan corporation, requîring such Company to diselose 
its liability, if any existed, to the! principal défendant. In compli- 
ance with the statute a copy of thèse papers was served upon the 
défendant at his office in New York city. The garnishee thereupon 
filed its disclosure, admitting its indebtedness to the principal défend- 
ant in the sum of 145,422, upon a judgment in his favor in the cir- 
cuit court of the United States for the district of West Virginia. 
Shortly thereafter, Carrington, the principal défendant, appeared 
specially, and moved to dismiss the writ of garnishment, upon the 
ground that the court had nopowerto garnish theproceeds of a judg- 
ment rendered in the fédéral court of another state. This motion was 
argued and denied. Thereupon Carrington entered a gênerai appear- 
■ance, removed the case to this court, and made this motion to dis- 
charge the garnishee for the same reason that he had moved the state 
court to dismiss the writ of garnishment. 

Mr. Critohett, for the motion. Mr. Ronan, for plaintiff. 

Brown, J; This is praotically the same motion which was made 
in the state court. The différence is one of form merely. Both seek 
under a différent name to détermine the liability of the garnishee 
upon a' foreign judgment. The state court held, upon motion to dis- 
miss, that the judgment could be garuished. We hâve .serions doubt 
of the correctness of this ruling. We hâve always understood that a 
judgment of a fédéral court could not be garnished by the process of 
a state court, and such, we tbink, is the great prépondérance of au- 
thority. See Henry v. Gold Park Mining Co. 15 Fjsd. Eep. 649, and 
cases cited; Thomas v. Wooldridge, 2 Woods, 667. 

The courts of some states hâve gone so far as to hold that no judg- 
ment debtor can be garnished at ail; but our statute (Comp. Laws, § 
6466) expressly permits this. But it was for the state court to décide 
upon the question of the garnishee's liability. The affidavit in gar- 
nishment was in the ordinary form, regular upon its face, and gave 
the court jurisdiction to issue the writ. Having thus acquired juris- 
diction of the cause, it was for that court to say whether the garnishee 
had disclosed a liability to the principal défendant. It made an order 
praotically affirming such liability, Comity demands that the order 
of a court of similar and co-ordinate jurisdiction should be respected 
by us. 

The case, in this particular, is not unlike that of Ex parte Gordon, 
104 U. S. 516. This was an application for a writ of prohibition to 
restrain an admirai ty court from taking jurisdiction of a libel to re- 
cover damages for the death of certain persons in conséquence of a 
collision. , It was held that, as the court had jurisdiction of collision 
cases, it foUowed that it also had jurisdiction to hear and décide 
what liabilities the vessel had incurred thereby. So, in the case of 
The Charkieh, L. E. 8 Q. B. 197, cited in this opinion, the question arose 
whether the court of admiralty had jurisdiction over the property of 
a foreign sovereign. Lord Cockburn, in delivering the opinion of the 
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Queen's Bench upon an application for a prohibition against the 
suit, held that the question whether a vessel of a foreign potentate 
was entitled to the immunity which ships of war, and ships used for 
the purposes of government, enjoy, was one peculiarly within the 
province of the court of admiralty to décide: "If it entertains the 
suit, there is an appeal to the judicial committee of the privy cpun- 
cil, — a court of highest authority." So, in the case of Bx parte Parks, 
93 U. S. 18, it was held, upon application for a writ of habeas corpus, 
that the question whether an indictment set forth a crime against the 
laws of the United States was one within the jurisdiction of the dis- 
trict court, and that its décision was not subject to review except 
upon writ of error. See, also, Galpin v. Page, 18 Wall. 350; Castrique 
V. Imrie, h. R. 4 H. I,. 427. 

The rule is believed to be well esfablished that in ail cases of re- 
movals from state courts this court will not act as a court of errors, 
but will take the case precisely as it finds it, accepting ail its decrees 
and orders as adjudications in the cause. A motion for the rehear- 
ing of a similar motion in the state court is only another name for 
an appeal, and sbonld be denied, unless it is made for reasons which 
did not appear upon the previous argument. Duncan, v. Gegan, 101 
U, S. 810; French r. Hay, 22 Wall. 231; Brooks v. Farwell, 4 Fbd. 
Ebp. 166; Werthein v. Continental Railway é Trust Co. 11 Ped. Eep. 
689; Milligan v. Lalance é Grosjean Manuf'g Co. 17 Eed. Rep. 465; 
Smith V. Schwed, 11 Reporter, 730; [S. C. 6 Fed. Rep. 455.] 

We see no reason why this does not apply to the question under 
considération. We do not aifirm the action of the state court in re- 
spect to this garnishment ; we simply accept its décision as settling 
one of the preliminary questions in the case. But to render this pro- 
ceeding effectuai, the concurrence of the court in which the judgment 
was rendered is necessary. If the circuit court for West Virginia 
shall be of opinion that the circuit court for the county of Monroe 
exceeded its power in sustaining this garnishment, it will simply dis- 
regard the writ, and proceed to enforce its judgment, as was done by 
the suprême court in the somewhat similar case of WaXlace v. Mc- 
Gonnell, 13 Pet. 136. 

We do not consider our action as precluding in any way an inde- 
pendent considération of the question by that court. The motion it 
denied 



In re Eand, Commissioner of United States Circuit Court. 

{Oircuit Court, D. Maine. September Term, 1883.) 

United Statbs Circuit Coukt Commissioner — Febs for Kebping Docket — 

KBFUSAIi. TO BXHDBIT SaUB FOB INSPECTION DPON UlBALLOWANCB OK FEKS 

roK KjjBPiNa. 

The order of the circuit court of the United States to commissioners in the 
first judicial circuit, providing for thé keeping of a docket by eacli com- 
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missîoner of that courte nowhere imposes upon a commissioncr tîie duty of 
exhibiting his docket for inspection by the agent of the department of jus- 
tice ; and, in iieu of any speciflc provision for fées to the commissioner for 
keeping such docket, lie is not bound to allow such inspection, his fées for 
keeping the docket having been disallowed by the comptroller of the treasury. 
The flles o£ the original documents kept by the commissioner, with his mem,- 
oranda upon Ihem, together wlth the quarterly accounts and reports whicli he 
is hound by law to make to the court, are sulficieat cheoks upon his conduct, 
and aflord ail the necessary évidence of the correetness of his accounts. 

The Attorney. General, by motion for an order to Edward M. Eand, 
a commissioner of United States circuit court. 

Before Lowell and Web3, JJ. 

Webb, J. The attorney gênerai bas transmitted to this court 
copies of the correspondence between himself and the first comp- 
troller of the treasury, relating to an alleged refusai by Edward M. 
Eand, Esq., one of the commissioners of the circuit court in the dis- 
trict of Maine, îo exhibit his recorda as commissioner to the inspec- 
tion of authorized agents of the department of justice, and by the 
district attorney bas requested the court to order the commissioner 
to expose his records to examination whenever so required by author- 
ized persons. Notice of this motion wp,3 given to the commissioner, 
and at the présent term of the circuit court a full hearing of the case 
bas been had. It appeared on the hearing that in January, 1882, the 
circuit court, in conséquence of a suggestion from the attorney gên- 
erai, promulgated the following order to commissioners in the first 
judioial circuit : 

^'Circuit Court of the United States, District of Maine. 
" Oeder of Court, January 11, 1882. 

" (1) Each commissioner of this court, acling in criminal cases, shall keep a 
docket, in which he shall enter ail applications for warrants granted by him. 
staling briefly the nature of the offense, the name of the complainant. the 
date of issuing of the warrant, and ail subséquent proeeedings thereunder; 
also the names of wituesses présent and examined. At the foot of the docket 
in each case the commissioner shall enter a statement of ail fées and expenses 
accruing in the case, including his own fées. 

- " (2) îsTo warrant shall be issued by a commissionnr for the arrest of a per- 
son charged with having violated any of the laws of the United States, upon 
the complaint of any peraon, uniess a eoUector of cuatoms, or of internai rev- 
enue, or a deputy colleotor, or a treasury, revenue, or postal agent, or the dis- 
trict attorney for this district, or one of his assistants, shall hâve certified as 
to such complaint that in his opinion it is such an offense as should be pros- 
ecuted, and shall hâve requested that a warrant for the arrest of the accused 
be issued. 

" (3) After the final disposition of each case before him, the commissioners 
shall forward to the clerii of the court of the United States for this district, 
having cognizance of the offense charged, copies of ail the papers, together 
with ail recognizances taken by him in the case, with a proper transcript of 
the proeeedings, in which he shall schedule the papers forwarded, and to 
which he shall add a statement of ail the fées accruing in the case, including 
his own fées. 

"' (4) At the end of each quarter, or within tén days thereafter, each com- 
missioner shall make out and deliver, or cau;ie to be delivered, to the clerk of 
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this court, a report în duplicate of ail cases brôught Before hlm and disposed 
of during the quarter, — one to be retained by the clerk, and the other to be 
forwarded by him to the attorney gênerai; and a separate report of internai 
revenue cases so brought, to be forwarded by the clerk to the commissioner 
pf internai revenue. Thèse reports shall be made upon such forma as shall 
be prescribed and f urnished by the department of justice. 

" (5) Sections S and 4 of this order are conditional, upoii suitable provision 
being made for compensation to commissioueis for performing tlie services 
tlierein required of them. 

"(6) ïhe clerk of this court is instracted to furnish each of the commis- 
sioners foï this district with a copy of this order, to distribute such blanks for 
commissioners as may be sent to him by the department of justice, and to 
forward to the attorney gênerai, and to the commissioner of internai revenue, 
the reports delivered to him for thèse offlcers, under the fourth section of this 
order. 

"By the Court. ; 
|l. s.] «'A. H. Davis, Clerk." 

This order, in some particulars, differed from the form recom- 
mended by'the attoi'uey gênerai, but it was believed to secure ail the 
bénéficiai objects aimed at, while it simplified and reduced the labor 
imposed on commissionera. Mr. Eand, upon the promulgation of 
this order, provided a suitable docket, in whioh he made ail the 
entries required to be made, and in ail other respects oomplied with 
its terms. The quarterly returns, made in triplicate in internai 
revenue cases, and in ail other cases in duplicata, of which one copy 
was to be forwarded by the clerk to the atttorney gênerai, contain 
ail the facts which, under the order, shonld appear on the docket of 
the commissioner. Thèse returns Mr. Eand bas regularly made, in 
strict compliance with the directions of this court, and to us they 
appear to furnish ail the data necessary for the examin^ition and 
supervision of bis accounts. Indeed, if the commissioner had pro- 
vided a book ruled and headed exactly like the forms for thèse returns 
furnished from the department of justice, and had therein entered 
precisely what he has returned in his quarterly reports, this court 
eould not, under its above order, censure him for not^keeping the 
docket. 

In the iirst account rendered by Mr. Eand, after the passage of 
the foregoing order to commissioners, he made charges for keeping a 
docket in each case; the charge being one, two, or three dollars, de- 
pending on the proceedings in the respective cases. Thèse charges 
he justified under the fee-bill allowances to clerks, and the provision 
that, for services not speeially enumerated, commissioners should 
hâve the same compensation allowed to clerks for like services. , The 
fées thus charged were disallowed by the first eomptroller. But Mr. 
Eand, feeling confident that they were légal and proper, in his next 
account included similar charges, and brought forward the amoant 
of the disallowed items of the preceding account. ' Thèse chargea 
were again disallowed, and correspondence between the commissioner 
and eomptroller followed, the commissioner iwotesting against the 
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ruling that held hîs charges improper, and urging for a personal ex- 
amination of the question by the oomptroller. Again in his aecounts 
Mr. Eand repeatéd charges for keeping his docket, and brought for- 
ward the amounts previously disallowed. The oomptroller finally dis- 
pôsed of the questions thus raised by an opinion dated July 6, 1883, 
and printed in the Internai Eevenue Eeoord of July 16, 1883, which 
opinion reaffirmed the previous rulings and disallowancea. About 
tUe same time Mr. Eand was notilied that the items for keeping 
docket were "disallowed, not suspended, and were not to be recharged." 

In compliance with the act entitled "An act regulating fées and 
costs, and for other purposes," approved February 22, 1875, (18 
St. at Large, 333,) Mr. Eand had forwarded ail thèse aecounts, as 
they were severally made out, to the district attorney for the district 
of Maine, by whom they were submitted for approvai in open court, 
and the court passed upon the same, and in eaeh instance caased to 
be entered of record an order approving the same, The court, after 
considering the opinion of the comptroUer with the care and atten- 
tion due the opinion of that high officer, is still convinced that the 
approvai of the aecounts was correct. In his opinion the oomptrol- 
ler lays stress on the fact that the fee bill gives clerks compensation 
for keeping "dockets, not a docket," and proceeds to mention varions 
kinds of dockets that are known in the clerk's office of some states. 
This argument on the use of the plural number, instead of the singu- 
lar, in the statute regulating fées, seems to overlook the provision of 
chapter 1, § 1, Eev. St., that "words importing the singular number 
may extend and be applied to several persons or things; words im- 
porting the plural number may include the singular." 

In actual practice only one docket has ever been kept by the clerks 
of the fédéral or state courts in this circuit, and upon that, under 
each case, are entered ail the inemoranda relating to it. Subse- 
quently to the final ruling of the oomptroller, and the notice to Mr. 
Eand that his charges had been "disallowed, not suspended, and 
were not to be recharged," agents from the department of justice 
called upon Mr. Eand, and demanded to see his "docket," not his 
"records." He declined to exhibit it, claiming that as he was not 
allowed anything for keeping it, he was under no obligations to show 
it, and that it was his private property. But be at the same time 
declared his readiness to obey any order of the court of which he is 
an officer. At the hearing, upon the motion of the district attorney, 
he defended his action, contending that the ruling of the oomptroller 
was erroneous, and based on mistake of facts and of law, and he 
appealed to the court to relieve him from the performance of duties 
nowhere imposed on him by statute, and for which he is denied 
compensation. 

The facts, conclusively shown, make it manifest that the action of 
Mr. Eand in withholding his docket from the inspection of Messrs. 
Cameron and Haight, the agents from the department of justice. 
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whether proper or not, was in no aenae in deSance of duty, oi; actu- 
ated by a contemptuous spirit, but was an honest and open assertion 
of what he believed to be his right. 

Was his action correct ? The order of courte in obédience to whieh 
the docket is kept, is silent in respect to the use to be made of it. 
The présent circuit judge, after consultation with District Judge Fox, 
sinoe deceased, promulgated the order, which, though a modification 
of the' order proposed by the attorney gênerai, does not differ frôm 
that in omitting to provide for the inspection of the docket. At the 
time of passing this order the matter of inspection was not thought 
of, but it was believed that for keeping this book thè commissioner 
would be paid under the provision giving him the same compensa- 
tion as is allowed to clerks for like services. Coiisequently this duty 
was not, like other duties imposed by the same order, made "condi- 
tional upon suitable provision for compensation tO commissioners for 
performing the services so required of thém." Order, par. 5. 

The court is now called upon to order the commissioner to exhibit 
his docket whenever so requested by dnly-authorized persons from the 
department of justice. Oh the other hand, a commissioner of this 
court of many years' standing, and whose officiai conduct is now for 
the first time unfavorably criticised, prétests that such an order would 
he unjust and oppressive to him, arid elaims that he is entitled to the 
protection of the court agaihst the demand. It is thns not a ques- 
tion of the respect due from the court to the officers of the department 
of justice, but one of strict right and law. It would be a reproach 
to the court to dispose of this question by an arbitrary exercise of 
power ordering the commissioner to submit or be dismissed. 

Very spon after the organizàtion of the government jirovision was 
made for the appointment of commissioners to take bail in civil cases, 
but no fédéral officers were authorized to arrest, examine, and bail 
persons charged with crimes against the United States. Those mat- 
ters were intrusted to the justices of the peace and certain other 
magistrates of the several states. By the act of Aiigust 23, 1842, it 
was provided that commissioners appointed by the circuit court of 
the United States to take acknowledgment of bail, etc., "shall and 
may exercise ail the powers that any justice of the peace, or any other 
magistrate of any of the United States, may now exercise in respect 
to offenders for any crime or ofifense against the United States, by 
arresting, imprisoning, or bailing the same, under and by virtue of the 
thirty-third section of the act of the twenty-fourth of September, A. D. 
1789, entitled 'An act to establish the judicial courts of the United 
States.'" 

• The act, thus giving powers to commissioners, eontains no rule in 
regard to their cpmpenssttion for services rendered in the exercise of 
those powers. The act of 1789, referred to, simply says that the pro- 
ceedings by justices of the peace, or other magistrates, shall be "at 
the expense of the United States." Neither do we find any act de- 
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fining and prescribing the gênerai duties of commîssionera. Some 
âpeciai duties hâve been imposed, as under the act for the return of 
fugitives, and under the act to enfer ce the right to vote, 

lu 1853 (chapter 80) the fee bill, for the first time that we hâve 
been able to discover, undertook to prescribe the compensation of 
thèse officers, but instead of specifying in détail ail the services they 
might, under their gênerai powers, be called upon to perform, and 
attaching to each its appropriate fee, it particularly enumerates only 
a few, and disposes of the greater number by giving "the same com- 
pensation as is allowed to clerks for like services." 

It clearly is net contemplated that thèse officers, having no fixed 
compensation, shall be compelled to perform labor for the public 
benefit without pay. That they should be held to keep, and at proper 
times prcduce, adéquate évidence that they hâve performed ail the 
services for which in their accounts against the United States they 
claim and are alloNved compensation, is equally clear; and it may be 
that the form of presenting such évidence is a proper subject for the 
direction of the court. But, in the absence of any statutory régula- 
tion, we do not think that the method of preserving and presenting 
such évidence can reasonably be made to involve a large amount of 
work without compensation. The original documents retained on the 
files of the commissioner, with simple and easily-made memoranda upon 
them, would afford ail the necessary évidence of the correctness of his 
accounts. In the cases where the respondents are held to answer to 
the complaint, the copies transmitted to the court, and remaining in 
the clerk's office with other papers relating to the cases, also show 
what bas been done, A docket kept with considérable trouble can- 
not guard against improper charges. If any commissioner should 
be dishonest enough to make charges without renderiug service, it 
would be very easy for him to keep his docket to agrée with his 
accounts. Against items in their nature not allowable, a docket 
would be no safeguard. 

It is not, therefore, considered that the docket contemplated in the 
order of court is necessary as a voucher for the commissioner's ac- 
counts. The fact that it is kept in the commissioner's possession, 
instead of aceompanying the accounts as often as they are forwarded 
to the department, is conclusive that it is not essential for the déter- 
mination of the propriety and accuracy of the charges. The partic- 
ularity of the quarterly returns, of whieh duplicates remaiij in the 
clerk's office, and to which attention has been called at the hearing 
of this case, further satisfies us that the docket is not needed as a 
check on the examination of the commissioner's accounts.. Commis- 
sioners of this court bave been selected with much care from the 
members of a learned and honorable profe.ssion, whose personal and 
professional réputation and character are generally well known to 
the judges making the appointments. They are sworn to the faith- 
i'ul performance of their duties. They verify their accounts by their 



HDQUNIN V. THATCHER. 105 

oaths, as required by statate. They are subject to ail penalties de- 
nounced against fraudaient claims on the United States. Their com- 
pensation is derived from small allowances for the several aots they 
ofi8cialIy perform. They hâve no salary or gênerai allowance to rec- 
ompense them for services of a gênerai character. And, in view of 
the law and the facts of this particular case, we do not feel justified 
in ordering the commissioner, against his protest, to show the docket 
he bas kept under the direction of the court, and for which he is de- 
nied pay. If he were properly paid for it, then the court would hold 
that its production, as often as called for by proper authority, would 
be necessary, as the évidence that his charges for keeping it were 
correct. And if it be made hereafter to appear that for the labor 
and service imposed on them by any order of the court the commis- 
sioners are not allowed such compensation as they are reasônabiy en- 
titled to, the court, on their request, would feel constrained, by mod- 
ification of its order, to afford them relief. 
Motion denied. 



HuGtJNiN V. Thatohbb. 

(Gireuit CouH, N. D. New York. 1883.) 

Pbactice— NoN-REsmENTS— Becubity fob Costs— Time within which Dbmand 
MUST BE Madb. 

The lime within wliich a défendant shall make his demand for security for 
costs, from a non-resident plaintifl, is not conflned to the time betore issue is 
joined, but the défendant ma}' require the security to be flled at any stage of 
the litigation, provided he is not guilty of lâches or bad faith. Sections 3268 
and 3278 of N. Y. Oode of Procédure àdopted by this court. 

In Equity. 

R. H. Duell, for défendant. 

A. H, Walker, for complainant. 

CoxE, J. The défendant asks for an order compelling the com- 
plainant, who is a non-resident, to file security for costs. The appli- 
cation is opposed solely on the ground that it is made toc late ; the 
demand for security being served five days after the answer was filed. 
The provisions of the Eevised Statutes of New York relating to se- 
curity for costs, (now sections 3268-3278 of the Code of Civil Pro- 
cédure,) are adopted by this court. Bule 4, Cir. Ct, ; Eule 64, Dist. 
et.; Conkl. Treat. (5th Ed.) 468; Lyman Ventilating, etc., Co. v. 
Southard. 12 Blatchf. 405, 

It will be seen, upon an examination of the sections referred to, 
that they are entirely silent as to the time when the défendant may 
require the security to be filed. There is nothing to warrant the 
construction that he must make the demand before issue joined, He 
may — the plaintif being a non-resident — make it at any stage of the 
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litigation, provided he is not guilty of lâches or bad faith. The 
courts of New Yoxk hâve so decided, and upon such a question their 
décision should be followed by tbis court. Burgess v. Gregory, 1 Edw. 
Ch. 449 ; Micklethwaite v. Rhodes, 4 Sandf . Ch. 434 ; Northrop v. 
Wright, 1 How. Pr. 146; Rohinson v. Sinclair, 1 Denio, 628; 2 Wait, 
Pr. 57îi; 1 B^rb. Ch. Pr. (2d Rev. Ed.) 102. 

ïbere ghould be an order requiring the complainant, within 20 
days, to file security in the sum of $250, and providing for a stay of 
proceedings, in the usual form. 



HooHEa V. NoRTHERS Pao, Rt. Co. and others. 

{Girevit Court, D.Oreaon. Ociaibei W,1SS3.) 

1. Vérification oi' Bili. in Equitt. 

A bill in equity, even for an injunction, need not be verifled unieas it is în- 
tended to, be used as évidence on an application for a provisional injunction. 

2. JUllISDICTION UNDER A LAW OP THE UniTED STATES. 

A suit avises under a law of the Dnited 8tates when the controversy involved 
therein turns upon the existence, eilect, or opération of auch a law, and there- 
fore a suit by a riparian owner to enjoin the construction of a bridge contiguous 
and injurious to his property, upon the gronnd that the défendant is not au- 
thorized to build tlie same by a certain act of congress, as it prétends and 
clairas, ariîos under said act, and is within thejurisdictionof theproper circuit 
court. 

3. In what CouK'rs thb Noetheun Pactpio may Sue ob bb Bdbd— Citizen- 

BHIP CF. 

Semble, tliat the Northern Pacific Kailway Company, being created by an act 
of congress, may sue or be sued in the proper circuit court of the United States 
in ail cases ; and, guœre, of what state, if any, is it a citizen, for the purpose of 
jurisdiction in such courts t 

4. Act Incckporating the Northern Pacific— Construction cf. 

The act of July 2, 1864, (13 St. 365,) inoorporatingthe Northern Pacific Rail- 
way Company, and the acts amendatory therepf , are a grant by the public to a 
private corporation, and must therefore be construed most strictiy against the 
latter, so that no authority, right, or privilège can be held to pass therehy iin- 
less tlie same is therein plainly expressed or clearly implied. 

5. NoKTHEKN Pacific Authoeizbd to Bridge a Navigable Watkii on the Line 

OP ITS ROAD. - ■ 

The Northern Paeiflc Railway Company was authorized by said acts "to lay 
ont, locale, construct, furnish, maintain, and enjoy a contLnuous railway" froin 
Lake Supërior to Portlaûd, Oregon, " with ail thè po*ers, privilèges, and im- 
munities neoessary to earrj' into eflect the purpose" of said acts ; the same " to 
be constructed in a sn\)stantial.and workmanlike manner, with ail the neoes- 
sary draws, * * * bridges', etc., * * * equal in ail respects to rail- 
ways of the flrst clasa ;" and it is neoessary to cross thie Witllamet river with 
such road in order to reach Portlaûd fi-om the eastward. . Held, that the right 
of the Nortlicrn Pacifie Railway Company to buiid and maintain a draw-bridge 
aoross said river, or other pavigable water on the Une of its road to Portland, 
without causing any unnecessary in Jïii>y or obstruction td the usefnlness ihereof , 
is cleaily implied in said acts ; but tht>t,congress not having prescribed the ex- 
act location or particular character of said bridge, the right of the corporation 
to construct it is sub;iect t,o the judgment of the propér court as to whethcr il 
is being constructed wlihout unnecessary injnry lo the navigability of such 
water, upon the complaint of any'one spécial ly iajured thej*eby, or liiely to be. 
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6. FonPBITURE OP COEPOKATB RlSHTS. 

The législature may provide that a corporation shall ceSse- to exîst, or forfeit 
a particular right or privilège, unless it does certain things within a given tlme, 
and in case of such lailure the prescribed conséquence will follow of course, 
without tlie intervention ôf a court, or any proceeding to déclare or eataûlish 
tbe same ; but tlie provisions in the acts aforesaid, to tbe effect that the grants 
thereby made to the Northern Pacific Kailway Company are made upon tjje 
condition that the road will be completed within a certain time, hâve no such 
effect, but are simply conditions subséquent, without any spécial conséquence 
prescribed for a breach of them, and therefore no one can complain of any 
such breach, or take advantage of it, except the government of the United 
States ; and it only, as declared in the act, for the purpose of securing " a speedy 
completion of the said road." 

In Equity. 

George H. Williams and the plaintiff in person, for plaintiflp. 

Joseph N. Dolph and Gyrus A. Dolph, for défendants. 

Dbady, J. The plaintiff brings this suit to enjoin the défendants, 
or any of them, from building a bridge aoross the Wallamet river at 
the north end of Portland. The bill allèges that the plaintiff is the 
owner of the river blocks numbered 11, 12, and 13, and the south 
half of 14, in Watson's addition to Portland, lying on the west bank 
of the Wallamet river, between North Froiit street and said river, 
with the usual right of wharfage and dockage in front thereof ; that 
the port of Portland is a sea-port, where sea-going vessels enter, and 
that said river is navigable above and to the southward of said prop- 
erty for such vessels for the distance of two miles; "that the défend- 
ants, or some one or more of them, are nôw ehgaged in and threaten 
to continue the construction' of a bridge across said river within the 
limits of the port of Portland, and down the stream from and to the 
north of said property, and to maintain ^nd to operate the same 
when built; and that said bridge, if constructed and maintained, 
will be a great and lasting obstruction to the use of the Wallamet 
river to the south and up the stream of said river from said bridge 
for the pa.8Bage of boats, ships, and vessels to the wharf property 
there situate, and will thereby greatly and in a lasting manner dam- 
age ail the wharf property situate up the stream of said river from 
and to the south of said bridge, and therewith will work a great and 
lasting damage to the property aforesaid, and also constitnte a great 
and lasting obstruction and hindrance to the commerce of the port of 
Portland j" that said property bas no wharf upon it at présent, but 
may be used for such purpose, "ànd is of great value thèrefor ;" that 
the several défendants, throUgh "sepàraté corporations," are ail un- 
der the control of the same persons, so that plaintiff is ttnable to dé- 
termine which of them is in fact engaged in constructiiig said bridge, 
or proposes to maintain and operate the same; that the said persons 
claim that "some one or more, of sfiid défendant corporations" are 
authorized by the state of Oregon, and the United States to build and 
maintain the said bridge, but that neither of said défendants bas any 
"such power or authority at this time," nor bas the state consented 
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to the construction of the proposed bridge, or the secretary of war 
approved of the location thereof . 

The cause was argued and submitted on a démarrer to the bill by 
each of the défendants. The grounds of the several demurrers are 
Bubstantially thèse : (1) The bill is not verified; (2) the bill is with- 
out equity, and the plaintifï is not entitled thereon to an injunction; 
and (3) the court has no jurisdiction of the subjeot-matter or tbe 
parties to the suit. 

On the argument it was admitted by the counsel for the défendants, 
that the bridge was being built by the Northern Pacific Eailway Com- 
pany alone, under the act of congress of July 2, 1864, (13 St. 365,) 
and the acts amendatory thereof, and the act of the législative as- 
semblyof the stat^ of Oregon of October 28, 1874. Sess. Laws, 101. 
This being 80, it would baye been proper for the other défendants to 
hâve an^wered and denied or disclaiméd àny interest or participation 
in the structure or controversy. 

Howevei, the case will be considered by the court as it was argued 
by couùsel, Upon the theory that the controversy is now one between 
the plaintiff and the Northern Pacific Eailway only. 

By the first section of the act of July 2d, aforeaaid, entitled "An 
act granting landa toaid in the construction of a railway and a tele- 
graph line from Lake Superior to Puget sound, on the Pacific coast, 
by the northern route," congress provided that the persons therein 
named, and others who might be associated with them, shbuld con- 
stitute a , corporation by the name of the Northern Pacific Eailway 
Company, with power and authority, amOng other things, — 

"To lay eut, looate, construct, furnish, maintain, and enjoy a coiitinuous rail- 
way and telegraph line, with appurtenances, namely, beginning at a point on 
Lake Superior, in the state of Minnesota or Wisconsin; thence westeriy by the 
most eligible railway route, a8 Shall be determined by said company, within 
the territory of the United States, on a line north of the forty-fifth degree of 
latitude, tp some point on Puget sound, with a branch via the valley of the 
Columbia river to a point at or near Portland, in the state of Oregon, leaviiig 
the main trunk line at the most suitable place, not more than 300 miles from 
the western terminus." 

—And it was also declared by said section that said company "is 
hereby vested with ail the powers, p'rivileges, and immunit'ies neces- 
sary to carry into effect the purposes of this act asherein set forth." 

'By sections 2 and 3 of the act thé company is granted th^ right of 
way through the public lands, and, certain odd-numbered' sections 
thereof, on either side of said way, for the purpose of aidiiig in the 
construction of its road. 

Section t provîdes — ■ 

" That said Northern Pacific Eailway shall be constructed in a substantial and 
workmanlike mariner, with ail the necessary draws, culverts, bridges, viaducts, 
crossings, turn-outs, stations, and waterîrig places, and ail other appartenances, 
including fhrniture and roUing stock, equal in ail respects to railways of the 
flrst class, when prepared for business, with rails of the best quality, manu- 
factured from the best iron." 
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The act further provides that the company is autboiized, within 
certain limits, "to enter upon, pure hase, take, and hold any lands or 
premises that may be necessary and proper for the construction and 
working of said road," and prescribes a mode of ascertaining the value 
thereof, in case the owner and the company eannot agrée thereabout 
(section 7;) that "each and every grant, right, and privilège" thereby 
made to the company is made upon the condition that the road shall 
be completed by July 4, 1876, (section 8;) that the road "shall be a 
post-route and military road, subject to the use of the United States" 
for ail government service, (section 11;) and that the company "shall 
obtain the consent of the législature of any state through which any 
portion of said railway may pass previous to commencing the con- 
struction thereof." 

This consent was obtained from the state of Oregon by thé act of 
October 28, 1874, supra, which provides — 

" ïhat the consent of this state be and is bereby given to the Northern Pacific 
Eailway Company, a corporation chartered by an act of the congress of the 
United States, approved July 2, 1864, to construct its road and telegraph Une, 
or any portions of the same, within the boundaries of this state, and to enjoy, 
within said boundaries, the rights and privilèges which said corporation has, 
or may hâve, under the laws ol the United States, by virtue of said act of 
congress, and the amendments thereto." 

Subsequently, congress extended the time for the completion of the 
road to July 4, 1878. See act of May 7, 1866, (14 St. 436,) and of 
July 1, 1868, (15 St. 255,) 

By the joint resolution of April 10, 1869, (16 St. 67,) the company 
was authorized "to extend its branch line from a point at or near 
Portland, Oregon, to some suitable point on Puget sound, to be de- 
termined by said company, and also to connect the same witb its 
main line west of the Cascade mountains, in the territory of Wash- 
ington; said extension being subject to ail the conditions and provis- 
ions, and said company in respect thereto being entitled to ail th« 
rights and privilèges, conferred by the act incorporating said company, 
and ail acts additional or amenda tory thereof ;" and by that of May 
31, 1870,. (16 St. 378,) it was further authorized "to locatè and con- 
struct, under the provisions and with the privilèges, grants, and du- 
ties provided for in its act of incorporation, its main road ito sorûe 
point on Puget sound, via the valley of the Columbia river, with the 
right to locate and construct its branch from some convènient point 
on its main trunk line across the Cascade mountains to Puget sound ;" 
and required to complète 26 miles of said main line between Port- 
land and the sound by January 1, 1872, and 40 miles a yearthereafter 
until it was completed between said points. By this summary it ap- 
peare that the Northern Pacific Eailroad is authorized, since May 31, 
1870, to construct its "main line" down the Columbia river, and via 
Portland, instead of across the Cascade mountains to the sound, and 
thus make the former place the practical western terminus of the 
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road, with an extension or branch northward to some point on the 
latter ; and what has been done in this respect is a matter of such 
common notoriety that the court may take judicial notice of it. 

The Company has constructed its main Une from the eastern ter- 
minus to the Wallula junction, — a point 21é miles east of Portland, 
— where it connecta with the road of the Oregon Eailway & Naviga- 
tion Company, extending from Portland, up the Golumbia river, to 
said junction, and is operatea in connection therewith, as one road, 
from the latter place to St. Paul. Its extension northward has also 
been constructed from Portland to Tacoma, on the souud, a distance 
of 143 miles, thus making a continuous line of road from Lake Su- 
perior to tide-water on the Pacific. 

The objection that the bill is not verified is immaterial. A bill in 
equity is not required to be sworn to, unless it is sought to be used 
as évidence upon an application for a provisional injunction or the 
like. 

The first question to be considered is, has the court jurisdiction of 
this suit? The défendant, by its demurrer, raises the question of 
jurisdiction, but did not press it upon the argument. 

By section 1 of the act of Maroh 3, 1875, (18 St. 470,) jurisdic- 
tion is conferred on this court of a suit in equity arising under a 
law of the United States. The bill allèges that the défendant claims 
the right to construct the bridge in question by authority of an act 
of eongress and of the state, but dénies that it is se authorized. A 
controversy, which turns upon the existence, effect, or opération of 
an act of eongress, arises under such an act, and a suit brought to 
détermine the same is a case arising under such act within the 
meaning of the statute. 

On the argument counsel for the défendant insisted that it was 
authorized to build the bridge by the act of its incorporation, in con- 
nection with the act of the state consenting thereto. This, coupled 
with the déniai of such authority by the plaintiff, is an admission 
that the court has jurisdiction of the suit on account of the subject- 
matter. The défendant claims the right to build a bridge across the 
Wallamet river under a law of the United States, which right the 
plaintiff dénies, and this suit, which is brought to détermine this 
claim, is necessarily a suit arising under such law of the United 
States, Hatch v. Wallamet Iron Bridge Go. 7 Sawy. 131; [S. G. 6 
Fed. Bbp. 326, 780;] Bybee v. Hawkett, 6 Sawy. 598; [S. C. 5 Fed. 
Rbp. 1.] 

There is no controversy in the case arising under the law of the 
state. The state has not given the défendant any absolute right to 
construct a railway or bridge within its limits, but only consented 
that it may do in this respect whatever it is authorized to do by the act 
of its incorporation. So that the only question in the case is, has 
eongress, by the act of July 2, 1864, empoweréd the défendant to 
construct a railway bridge across the Wallamet at this point? If it 
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bas, the plaintiff admita that this suit camaot be maintained; and if 
it bas not, it is equally clear that the défendant, in attempting it, ia 
guilty of a nuisance to the spécial injury of the plaintiff, and there- 
fore ought to be restrained from so doing. 

There is also involved in this suit the effect to be given to the 
clause in section 2 of the actof February 14, 1859, (11 St, 383,) pro- 
viding for the admission of the state into the Union, which déclares 
that "ail the navigable waters of said state shall be common high- 
ways" to ail citizens of the United States. In effect, this statute pro- 
hibits the érection of any bridge across the Wallamet river, unless it 
be one so far above the stream as not to interfère in any degree with 
its navigation, without the consent of the United States/ even if au- 
thorized by the state. Wheeling Bridge Case, 18 How. 431; Hatch v. 
Wallamet Iran Bridge Co. 7 Sawy. 135; [S. G. 6 Fbd. Eep. 326, 780.] 
The question whether the proposed bridge is contrary to or in conflict 
with the injunction of this statute is a national one, and a suit to dé- 
termine it arises under a law of the United States, and is, therefore, 
■within the jurisdiction of this court. Oaborn v. Bank of U. S. 9 Wheat. 
81Q; Hatch M. Wallamet Iran Bridge C6., sûpra. 

Whether the court also bas jurisdiction of the suit ob account of the 
citizenship of the parties, it isnot now necessary to détermine. The 
plaintiff is a citizen of Oregon, and it is assumed by the demurrer 
that the défendant is also': ' But ihé status of the défendant in this 
respect is not settled by any adjudication that I am aware of. It 
bas been sued in this court by a citizen of another state as a citizen 
of Oregon, and submitted without question to a trial of the case and 
a judgment against it accordingly. 

It is a corporation created by an act of congress, with ability "to 
sue and be sued" in ail the courts "within the United States," and ia 
authorized and empowered to construct and operate a railway in this 
and other states of this Union. The capacity "to sue and be sund" 
does not of itself authorize the défendant to sué or be ôued in; any 
court, irrespective of the jurisdiction pertaining to the same. It only ' 
enables it to sue or be sued as a natural person might, in any court 
having otherwise jurisdiction of the controversy. Manuf'rs 'Nat. 
Bank, etc., Y. Baack, 8 BlaieM. tS8. ; ■; 

But of what state, if any, the défendant is a citizen, is not so 
clear. In Orange Nat. Bank v. Traver, 7 Sawy. 210, [S. C. 7 Fèd.' 
Eep. 146,] this court was inclinèxi tO the opinion that a banking cor- 
poration formed under the national banking act of June 3, 1864, (13 
St. 99,) to do business in Massachusetts, was a citizen of that state. 
And such was the conclusion reached by Mr. Justice Bla.tchford in 
Manuf'rs Nat. Bank, etc., v. Baack, supra, See Main v. Seiond Ncit. 
Bank, etc., 6 Biss. 26. But the défendant isorganized to éxist and 
do business in more states than one, without àtiy déclaration or pro- 
vision indicating a particular domicile or principal place of business ' 
in any. ' '" , ' ■ ■ 
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But in Osborn v. Bank of U. S. 9 Wheat. 816, it was lield by thé 
suprême court that a corporation created by an act of congress might 
be thereby authorized "to sue and be sued" generally in the circuit 
courts of the United States; and the power of congress to give such 
court jurisdiotion of such a suit was sustained on the ground that 
any suit by or against such a corporation was neeessarily a case 
arising under the laws of the United States, and therefore within the 
scope of its judioial power. And, sinoe the décision in that case, 
congress, by the act of 1875, supra, bas conferred upon the circuit 
courts jurisdiction in ail cases arising under the law of the United 
States. The effect of this législation, under the ruling in Qshorn v. 
Bankqf U. S., supra, is équivalent to a spécial clause in the charter of 
the Northern Pacific, authorizing it to sue and be sued in the circuit 
courts in ail cases. 

But the jurisdiction of the court, on the ground of the nature of 
the controversy, being clear, the question as to the authority of the 
défendant to construct the bridge, is next to be determined. 
. And, Jirst, it is manifest that the défendant is authorized to con- 
struct and operate its road to Portland, either as a point on the main, 
line to Puget sound or the northem extension of the branch thereto. 

At the passage of the act of 1864, it is quite likely that congress 
knew but little about the relative situation of Portland, or whether 
the construction of the branch road to this point involved the cross- 
ing of the Wallamet river or not. But, as time passed, Portland 
grew in importance. The observation of the company, derived from 
those engaged in the survey and construction of the western end of 
its road, indueed it to obtain from congress, in 1869, the authority to 
extend its branch from Portland, northward, to Puget sound, and in 
1870 to construct its main line down the Columbia river valley, in- 
stead of across the Cascade mountains. This législation was a pi-ac- 
tical admission by congress and the company of the mistake made in 
the original act, conoerning the location of the main line of the road, 
and, in effect, gave the company the right to construct it to Portland, 
with an extension northward from there to the sound. To accomplish 
this, the river must be crossed at or near this poirt, either by a bridge 
or a ferry, and this must hâve been then known to congress. Under 
the authority to construct its road to Portland, the right of the com- 
pany to cross the river by a ferry or a bridge,'80 high above the stream 
as in no way to interfère with its navigation, will be readily con- 
ceded. The power to construct and operate its road to and from 
Portland is given in express terms ; and, undoubtedly, it may erect a 
bridge, as a part of said road, that does not interfère with the naviga- 
tion of the river. 

It is admitted that the act incorporating the défendant is ^ public 
grant, which is not to bave effect beyond what is plainly expressed or 
clearly implied therein, or contrary. to the manifest purpose of it. 
Any material doubt or ambiguity in its terms or provisions must be 
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resolved against it, and in favor of the public. Nothing is to be 
taken as conceded buk what is granted in plain terms, or by elear or 
neeessary implication. Goolidge v. Williamn, 4 Mass. 144; Charles 
River Bridge v. Warren Bridge, 11 Pet. 544, 600; Perine v. C. é D. 
Canal Co. 9 How. 193; Fertiliziiig Go. v. Hyde Park, 97 U. S. 666; 
Biirns v.Multnomah Ry. Co. 8 Sawy. 553; fS. C. 15 Fjbd. Eep. 177;] 
Wells V. O. R. é N. Go. 8 Sawy. 616; [S. C. 15 Fed. Eep. 561;] 
Cooley, Const. Lim. 394. 

It is also a well-settled rule that a bridge which in any way or de- 
gree interfères with or obstruots the navigation of a navigable water, 
unless authorized by the proper public authority, ia a public nui- 
sance, and may be abated or the building thereof restrained at the 
suit of any private person who may suffer spécial damage therefrom. 
Ang, Water-courses, § 555; The Wheeling Bridge Case, 13 How. 564; 
Hatch V. Wallamet Iran Bridge Co. 7 Sawy. 127; [S. G. 6 Fed. Eep. 
326, 780.] 

As was said by this court in Hatch v. Wallamet Iron Bridge Co., 
supra, 1^'^: 

" The power to authorize the' érection of a bridge over a navigable water of a 
state for the convenienceof the inhabitants thereof, belongs to the state as a 
part of its gênerai police power. Congress does not possess this power directly, 
eo nomine, but its control over the navigable waters of the state, as a me<ins of 
commerce, gives it a practical veto upon the power of the state in this respect. 
Therefore, no state can authorize or maiatain the érection of a bridge over a 
navigable water, whieh, in effect, contra venes or conflicts with a law of con- 
gress coneerning Ihe navigation of the same. And the fact that such water 
is whoUy within the state is immaterial, if it is accessible from anotber state, 
or forms a part of a higli way between itself and other states." 

But this is not to be understood as denying the right of congress 
to bridge or authorize the bridging of navigable waters, under its 
constitutional power "to establish post-ofi&oes and post-roads," or 
make war or provide for the common défense. Wheeling Bridge Case, 
18 How. 431. 

There is no express permission or authority in the charter of the 
Northern Pacific for bridging a navigable water on the line of its road, 
and the act of the state goes no further than to consent that the de- 
fendant may bridge the river if authorized thereto by congress. It 
is said, and the fact is admitted, that it bas already constructed a 
bridge, without question, aeross the Missouri river at Bismarck, under 
the autiiority of its charter. But that is understood to be a high 
bridge, that in no way impairs the navigability of the stream. On 
the other hand, it is claimed that the defeûdant impliedly admitted 
the want of authority, in this respect, in its charter, when it obtained 
from congress, on Pebruary 27, 1873, spécial permission toconstrnct 
and maintain a draw-bridge aeross the St. Louis river between 
Kice's Point, in the state of Minnesota, and Connor's Point, in the 
state of Wisconsin. 17 St. 477. But in reply it is said that this 
v.l8,no.8— 8 
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bridge is not on the main line of the Northern Pacific, and was built 
by the company for some collatéral purpose; and this appeara prob- 
able from the provisions of the act, one of which is that any railway 
company may use the bridge under régulations to be prescribed bj 
the secretary of war, 

It is claimed by the défendant that section 5 of the act of 1864 
contains authority to build the bridge. Bat while it does mention 
"draws" and "bridges" as thinga to be provided in the construction 
of the road, I think the primary purpose of this section is to lay upon 
the défendant a rule or standard of conduet in the construction and 
equipment of its road, rather than to confer upon it power to build 
draw- bridges over navigable -waters. At the same time, it is not to 
be denied that the mention of "draws" and "bridges" as things "nec- 
essary," or that may be "necessary," in the construction of the de- 
fendant's road, and requiring them to be made "in a substantial and 
workmanlike manner," does imply, in some measure at least, that it 
vras the intention of congress to authorize it to build "draw-bridges" 
on the line of its road whenever necessary to make it equal in that 
respect to railways of the first class. And it will not do to say that 
this provision is satisfied by the érection of substantial bridges across 
the non-navigable waters, ravines, and guiches on the line of its road, 
for in such bridges "draws" are not needed or used. 

My impression is, and nothing bas beeh shown or suggested to the 
contrary, that the term "draw," as used in this section, means a con- 
trivanee by which a section of a bridge across a navigable water is 
turned upwards or at right angles to itself , and parallel with the 
direction of the stream, so as to admit of the passage of vessels throùgh 
the open space that could not otherwise pass the point, The défini- 
tion in the lexicon is, "That part of^ a bridge which is made to be 
drawn up.or aside." Worc. Dict. "Draw." Ifthis exposition is cor- 
rect, the term "draw," as used in the act, is redundant and without 
significance, unless the défendant is authorized to, and must if neces- 
sary, construot a low bridge across the navagable water, but so as to 
admit the passage of vessels through it. 

What efiect is to be given to the word "necessary" in this section, 
and who is to be the judge of what is "necessary" to the construc- 
tion and equipment of the road in the manner therein contemplated, 
may also be a question. Eor the purpose of entitling the défendant 
to a patent for the lands, coterminous with the completed sections of 
the road, it is probably enough that it is construeted with such "draws, 
eulverts, and bridges" as thé commissioners appbinted to examine the 
same, under section 4 of the act, may deem suffi oient. But the 
judgment of thèse commissioners in this respect eannot hâve tue 
'effect to limit or restrain the right of the défendant to construot or 
provide additional or more costly and convenient draws and bridges, 
or other means of maintaining and operating its road as a tirst-class 
one. Whatever, in the judgment of the commissioners, is required to 
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bring the road up to tbe standard prescribed by BectiOû 6 o{ the 
act, is "necessary" to be done before the défendant îs entitled to the 
land devoted bj congress to ita construction. But in crossing a navi- 
gable water on the Une of its road the company is not limited to the 
use of such means only as are absolutely necessary. Within certain 
limits it may use those whioh it thinks most convenient. A ferry 
may be ail that is absolutely necessary for the trausportation of pas- 
eengers and freight, or even trains. But the company may prefer, and 
the exigencies of its business may require, the more safe and expedi- 
tious, though costly, method of a bridge. As bas been said, the power 
to bridge this river is not given by the act to the défendant in express 
terms. Neither is the power so given to cross it at ail. Therefore, un- 
less it appears, by a olear and necessary implication from what is, ex- 
pressly provided, that it was the intention of oongress to authorize it 
to oross the river by means of a draw-bridge, or at ail, the attempt to 
do Bo is nnlawful. 

The power "to lay ont, locate, construct, furnish, maintain, and 
enjoy a oontinnous railroad" from Lake Superior to Fortland, "with 
ail the powers, privilèges, and immunities necQssary" to that end, ia 
expressly conferred upon the company. 

Portland cannot be reaehed from Lake Superior, or any point on 
the line between hère and there, without crossing the Wallamet river. 
The right to cross it is, then, clearly implied in the express authority 
to construct a "continuons" line of railway from a point to the eastr 
ward of it to a town on its western bank. Argument pannot make 
this proposition plainer than the mère statement of it. The express 
power to construct the road cannot be exercised without the implied 
power of crossing the river in^ some way. But by ■«yhat means may 
this crossing be effected? Only two methods are known or sng- 
gested — a ferry or a bridge. The former may be sufiBcient to entitle 
tbe company to the land grant, but where the construction of a bridge 
is practieable, I think a ferry is considered an inferior method of 
prolonging a railway across a stream. If the river -was not naviga- 
ble it would be absolutely necessary to bridge it. And if, being nav- 
igable, tbe de&ndant is not authorized to do so, it mnst be, not from 
want of powet to build a bridge, but from want of authority in so 
doihg to obstrûct or impair the navigability of the stream. 

The allégations in the bill conceming the charaeter and location 
of the bridge, and the degree of obstruction it may cause to naviga- 
tion, are véry gênerai and indefinite. The mOst that can be inferred 
from them is that the proposed bridge is not a high one, and there- 
fore will, at least, be some obstruction tô navigation. During thb 
past iT^eats congress bas authorized the constmction of draw- 
bridges oQ railwày Unes across the Ohio, MiÉtdouri^ iind Mississippi 
rivers; and on June 23, 1874, (18 St. 281,) it anthorized the Ore- 
gon & Califofnia Eailway Company to bridge the Wallamet at this 
•pôiîit, provided tte draw should not bè less thm 500 feet. See 
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Hatch V. Wallamet Iran Bridge Co. 1 Sawj. 138; [S. C. 6 Fed. Eep. 
326, 780.] 

, In endeavoring to ascertain what was the intention of congress in 
this matter, account may be takeii of ils action in similar oasea, and 
when ib appears that it bas commonly consented to the construction 
■ of dr a w- bridges for the use of raiiways over important navigable 
streafna, the inference may be more safely and reasonably made that 
suoh was its intention in this case. The act of congress eipressly 
provides for a first-class continuous road to Portland, to be con- 
structed with ail the necessary "draws" and "bridges." This, of it- 
self, implies that the défendant may cross whatever waters are on 
the line of its road by the means uaual in such cases, and partiou- 
larly by those especially mentioned — draw-bridges. And when we 
see from thé express action of congress in other similar cases that 
draw-bridges are commonly used with its consent, the implication is 
mucli strengthened that such was the intention in this case. 

In V. P. R. Co. V. Hall, 91 U. S. 343, it was held that the bridge 
across the Missouri river between Omaaa, in Nebraska, and Council 
Bluffs, in lowa, is a part of the Une* ôf the Union Pacific Railway, and 
that the eompany was, therefore, authorized toçonstruct it under sec- 
tion 14 of the act o'. July 1, 1862, (12 St. 489 ^ which simply pro- 
vided for the constructioi of a line of railway by that eompany "from 
a point on the western boundary of the state of lowa" to the lOOth 
meridian west of Greenwich. The eompany claimed that the bridge 
was built under section 9 of the amendatory act of July 2, 1864, (13 
St. 360,) which expressly authorized il to bridge the river, provided 
thé same ihould "be constructed with suitabl* and proper draws for 
the passage of steam-boats," and should "be buil^, kept, and main- 
tained at the expense of the coitipàny in such manner as not to impair 
the usefulness of said river for navigation to any greater «xtent than 
such structures of the most improved charâcter necessiarily do," and 
was, therefore, not a part of its road, and need not be operated as 
such. 

In delivering the opinion of the court, Mr, Justice Steons said : 

"From that act [July 1, 1862] alon» we bave deduced the Goocluslon that 
the eompany Was kuthortzed and reaulred to build their railway to tUe lowa 
shore. That authority included withln Itsèlf power to bulld a bridge over tbe 
Missouri. No express grant to bridgé the river was needed. Whatever 
bridges Were netessary on their line were as fuUy authorized as the line ItSelf ; 
and th© compaûy were as much empowered to bulld one across the Missouri 
as they weré across the Platte, or any other river intersectlng the line of their 
road." 

The demurrer to the bill only raises the question oï the authority 
of the défendant to build adraw-bridge aX thia point that will in some 
measure impair the navigability of the river. My deliberate conclu- 
sion ia, though not reached without hésitation, that the act of con- 
gress authorized the construction of suoh a bridge. And this conclu- 
sion is directly supported by the authority of U. P. R, Co. v. HM, 
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mpra. For, althongh, as suggested by counsel for tbe plaîttlifl, the 
question in tbat case arose in a proceeding to compel the companj to 
operate its road and bridge as a continuons line of railway for tbe 
benefit of tbe public, still tbe question of its power under an act sim- 
ilar to tbe cbarter of tbe Nortbern Pacific, to bridge a navigable 
water in the line of its road, was squarely presented to tbe court and 
unqualibedly decided in tbe affirmative. See, also, People v. R. dt S. 
R. Co. 15 Wend. 129. 

But tbe plaintiiï also maintains tbat admitting tbe défendant once 
bad the rigbt to bridge tbe river, it bas lost it by tbe failure to keep 
the condition upon wbicb tbe grant to it was made, namely, tbe com- 
pletion of tbe road by July 4, 1878. 

Tbe argument is that tbe défendant, in tbe construction of tbis 
bridge and tbe appropriation of the space over tbe river tberefor, is 
attempting to exercise tbe right of eminent domain aîter tbe practical 
expii'ation of its cbarter, and tberefore without authority of law. But 
admitting tbis, tbe défendant is not attempting to take tbe plaintiïï's 
property for any purpose; and tbe river way is a public easement 
wbicb tbe défendant may be authpri^ed by tbe législature to cross 
witb a bridge witbout condemnation or compensation. If tbe défend- 
ant, in tbe exercise of tbis privilège, negligently or unnecessarily in- 
jures or impairs the value bf the prîvate property of tbe plaintiff, he 
may bave bis action on tbat acconnt for damages. Transp. Co. v. 
Chicago, 99 U. S. 639; PuvtpeUy v. Green Bay Co. 13 Wall. 174; 
Cooley, Const. Lim. 641. 

And tbis is really tbe complaint of tbe plaintiff, that in conséquence 
of tbe érection of tbis bridge bis river property immediately above it 
will be impaired in value, and not tbat tbe défendant is attempting or 
intending to take or condemn bis property to its use. 

But waiving this question, it must be admitted tbat if the défend- 
ant bas forfeited its rigbt tofurther constriict its road by reason jf 
its failure to complète it witbin tbe time allotted, then it bas no right 
to obstruct a public easement, as tbe navigation of this river, by tbe 
construction of a bridge thereover, and if it attempts to do so to tbe 
spécial injury of the plaintiff it may be restrained. 

But tbe défendant did not lose its corporate existence by the failure 
to complète its road witbin tbe allotted time, eitber as to the whole 
of it or the part not so completed, and tbe numerous authorities cited 
in support of tbe affirmative of tbe proposition are not in point. 
It is not neoessary to notice them ail. Two of tbem {In re B., W. é 
N. Ry. Co. 72 N. Y. 248, and Brooklyn S. T. Co. v. Brooklyn, IS N. 
Y. 527) are among the leading ones. In thèse it was beld tbat a corpo- 
ration organized under a spécial act to construct a railway, witb a spé- 
cial provision that unless tbe road pr some portion of it was eompleted 
witbin a specified time tbe corporate existence and powerssbould eease 
or be deemed at an end, conld not exercise tbe rigbt of eminent domain 
after a failure to ,comply witb the act in respect to tha time required. 
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But the casé at bar is very différent from thèse. The charter ot 
the défendant inno way linaits its existence to the time allotted for 
the complétion of the road, or providesthat any of its powers or priv- 
ilèges shall be forfeited or circumseribed in case it fails to complète 
it within that time. Section 8 of the act of 1864, upon which the 
plaintiff resta this brahch of his argument, is simply a condition sub- 
séquent, to the effeci that the corporation will complète the road by a 
certain time. Nothing is better established than that a failure to 
keep suc^ a condition does not forfeit the corporate existence of priv- 
ilèges, and that no one can take advantage of it or complain of it 
except the government making the grant and imposing the condition. 
Schulenberg v. Harriman, 21 Wall. 62; Southern Pac. R. Go. v. Orton, 
6 Sawy- lîS; Natoma W. é M. Co.v.Clarkin, 14 Cal. 552; Cowellw. 
Colarado Springs Co. 100 U. !S, 60. 

And this doctrine is recognized and well stated, with its limitations, 
by Eakl, J., in the very case cited by plaintiff from 78 N. Y. (p. 529.) 
The leamed judge says : 

" The général principle is not disputed that a corporfition, by omitting to 
perform a duty imposed by its charter, or to comply with its provisiona does 
not ipso fanto iose its corporate character or cease to be a corporation, but 
simply exposes iiself lo the hazard of being deprived of its corporate eharaeter 
and franchises by the judgtnent of the court in an action instituted for that 
purpose by the attorney gênerai in behaJf of the people ; but it cannot be de- 
nied that the législature has tne power to provide that a corporation may loao 
ils corporate existence veithout the intervention of the courts by any omission 
of duty or violation of Ua charter, or default as to Hmitations imposed, and 
whether the législature has ini,ouae<l so to provide in any case dépends upon 
ihe construction of the language useu." 

But the conditions imposed upon the défendant by section 8 of the 
act is even modified by the provisions in section 9, from which it 
plainly appears that so far from congress intending that the powers 
of the corporation should cease or become forfeited in any particular 
by reason of its failure or inability to keep any of the conditions im- 
posed by said section 8, expressly reserved to itself the right in case 
of sHcn failure, for the period of one year, to "do any and ail acts and 
things wkich may be needful and necessary to insure a speedy com- 
plétion of thé said road. " 

In this way congress undertook to secure the complétion of this 
great national work in any event, and so plainly deciaiv-d in advance 
what might otherwise havb beau left to inference and argument from 
analogous cases, that it reserved to itself the right to deal with tne 
défendant for any failure lo comply witn che conditions of the grant, 
ana to excuse or enforce the aame as it might, under ail the circum- 
stances, deem just to the défendant and best for the public good. 
Indeed, in view of the magnitude and hazard of the andenaking, it 
was expressly provided that even congress should not take advan^^^ge 
of a faÛure to perform any of the conditions for any penod l«8s tban 
a year. And' even the land set apart by congress to aid in the con- 
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struction of tlie roacl was not left liable to revert to the public domain, 
or be otherwise disposed of by oongresB for the failure of the company 
to construct or compiete the work as reqiiired by the act; but, as was 
said in U. S. v. Childers, 8 Sawy. 174. [S. C. 12 Fed. Ebp. 686,] it 
was devoted to the construction of the road in any event, and it is the 
duty of congress to see that it is so applied. See, also, on this point, 
Southern Pae. R. Co. v. Orton, 6 Sawy. 178. And this position is 
fortiiied by the fact that when congress intended that the corporatô ' 
existence of the défendant should be forfeited or affected by its fail- 
ure to keep a condition imposed upon it, it has expressly said so; as 
in section 19, where it is provided that unless $2,000,000 of the stock 
is Bubscribed, and 10 per centum paid thereon within two years from 
the passage of the act, "it shall be nuU and void." 

The demurrer to the bill must be sustained, as the défendant has 
at least a right to build a draw-bndge across the river on the Une of 
its road to Portland from the eastward or the sound. 

But it is to be regretted that the législative authority has not gone 
further and provided more partioùlarly ana definitely for the site and 
oharacter of the proposed bridge. As it is, thèse mattérs, within cer- 
tain limits, must either be determined by the company or the courts, 
— by the former in the first instance, and the latter, ultimately. For 
it is not to be presumed for a moment that congress or the state, 
i'^ consentmg to the érection of a draw-bridge at this point, in- 
tended to remit the whole matter to the judgment or convenienoe oif 
the défendant, and permit it to thereby obstruct or impair the navi- 
gation of the river at its pleasure. On the contrary, it will be pre- 
sumed, until the contrary is declared, that congress intended, as 
provided in the act aforesaid, conceming the bridge at Omaha, that 
the défendant should locate and construct its bridge "in such manner 
as not to impair the usefulness of said river for' navigation to any 
greater estent than such structures of the most approved character 
necessarily do." 

A bridge across the river immediately in front of the city would be 
a serious obstruction to the usefulness of the river, as compared with 
one a miie or more above or below, and the latter even more so than 
the lormer. So.a wagon-road bridge, intended as an ordinary thor- 
oughfare between tbe two sides of the river, and in which the draw 
is usually closed, would cause much more obstruction to navigation 
than a railway bridge, in which the draw is only occasionally closed. 
Until congress provides some spécifie directions in the .ipatter the 
courts must détermine, if the question is made, how far the défend- 
ant may impair the usefulness of the river in the construction and 
opération of the bridge. In determining what is a reasonable lise of 
the river, in this respect, référence mÉ.y be had to the generail légis- 
lation of congress, providing in détail what bridges railway compa- 
nies may construct across navigable streams, and how far the con- 
venienoe of the water travel and transportation may be impaired for 
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the benefit of that on land. The bridge whicli congreas lias impliedly 
authorized the défendant to build aeross the Wallamet may be pre- 
sumed to be equal in thèse respects to those which it bas expressly 
provided for under similar circumstances. 

As has been stated, the bill is indefinite as to the location of the 
bridge, and substantially silent as to its charaeter. But the gênerai 
facts as to both are well understood in this community, and may even 
be taken notice of by the court. A detailed description of the struct- 
ure and location is given in the annual report of the secretary of the 
board of trade, published in the Daily Oregonian of September 25, 
1883. 

The location of the bridge is opposite Albina, and over a mile north 
of Stark-street ferry; the western end is 200 feet to the north of the 
intersection of Front and Sixteenth streets, iand the eastern end 32 
feet Bouth of the end of the Northern Pacific Terminal Oompany's 
dock. The length of the bridge between the end piers is 1,186 feet. 
It consists of threè fixed spans of 264 feet each in length, and a draw 
span, which is the third from the western shore, of 394 feet in length. 
Thèse spans are of iron and steel, with a double-track railway thereon, 
and rest on six stone piers. The draw will be worked by steam, and 
when openwill allô w a clear channel for the passage of vessels of 174 
feet in width on either side of the pier, with a depth of 25 feet therein 
at extrême low water. The structure will be 11.6 feet in the clear 
above extrême high water, or about 38 feet above extrême low water. 

In gênerai, and particularly in the width and opération of the draw, 
this plan compares favorably with the bridges elsewhere allowed by 
congress, and is more favorable to the passage of vessels than the 
bridge authorized at this point by the act of June 23, 1874. 

The démarrer is sustained and the bill dismissed. 



Fox V. Phblps.' 

{Cireuit Court, E. D. New York. June 29, 18P3.) 

Specifio PœBi'OBMANCB — Incompletb Title Aftbrwabdb Pkkfkcted. 

Where a bill in equity was flled to compel the spécifie performance of an 
agreetnent to purcbase lands, and it appeared tbat the complainant liad not 
been able to give a perfect title at the time agreed, and tbat after an exteusion 
of 30 days he still waa unable, but afterwards be brought this suit to compel 
the défendant to accept the title, and on the trial tendered a good title, held, 
that the défendant was justifled in rejecting the title when it was tendere"! 
and that, even if the complainant were able at the time of the trial to give 
perfect title, it would not be doing equity to compel the défendant to accept it 
after nearly two years had elapsed since the day named in the con tract for pasa- 
îng the title. 



iReported by R. D. & Wyllys Benedlct, of the New York bar. 
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In Equity. 

This was a bill in equity to compel spécifie performance of an 
agreement to purcbase certain lands. The date on which the title 
■was to be passed was November 25, 1881. The complainant admit- 
ted that on that date he was not able to give a perfect title, but al- 
légea varions extensions of the agreement, and alleged a tender of the 
title on February 25, 1882, and again in July, 1882. The défendant 
admitted one extension of 30 days, but denied any further exten- 
sions. 

Kurzman é Yeaman, for plaintiff. 

W. S. Logan, for défendant. 

Benedict, J. I am of the opinion that the défendant was justi- 
fied in rejecting the title to the land described in the contract now 
sought to be ehforced against him, whioh was tendered by the plain- 
tiff previous to the commencement of this suit. If it be true that 
since the commencement of the suit the plaintiff has perfected bis 
title, and the title which the plaintiff now tenders is one that the de- 
fendant would hâve been bound to acoept if tendered within a rea- 
sonable time after the making of the contract, still I am of the opin- 
ion that, upon the faots shown, it would not be doing equity to com- 
pel the défendant at this late day, when nearly two years hâve 
elapsed since the day named in the contract for passing the title, 
and upon tender of title made for the first time upon the trial, and 
that, too, without any évidence tending to excuse the plaintiff's fail- 
ure in time to procure the deeds upon which he now relies as proof 
of readinesB and ability, to perform the contract on bis part. Eor 
aught that appears, the plaintiff's only reason for the delay of nearly 
two years in putting himself in a position to deliverto the défend- 
ant a good title to the land he contracted to sell, was that he hoped 
to throwupon the défendant the risk of the existence of any outstand- 
ing interest in the land held by the parties whose deed he has ac- 
quired since the commencement of his suit, and for the first time 
tendered on the trial. 

The bill is therefore dismissed, with costs. 



Dow and others v. Eebbt and others. 

(Circuit Court, E. D. Wisconsin. October 16. 1883.) 

Fracd— Conversion op Trust Phopkrtt— Effbct of Chansb ci- Porm. 
It is a gênerai proposition, both at law and in equity, that if tlie property of 
a party has been wrongfully converted into another speoies of properiy, if its 
identity can be traced, it will be held in its new form liable to the rights of the 
original owner or cesM gue trust. No change of the state or form of trust 
property can divest it of feuch trust, or give the agent or trustée converting it, 
or ihose who represent him in right, (not being bona Jidepuicha,seTa for valuable 
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considération without notice,) any.more valid claim in respect to it than they 
had before such change. This doctrine is applied to implied trusts as well aa 
express, and to personal as well as real property held in trust. 

2. SamE— ÉQtriTABLB RELIEF— JURIBDICTrON OF EqUITT CoTJRTS. 

' Thie statutory provision {section 723, Rev. St.) that suits in equity sliall not 
be sustaîijed in either of the courts of the United States in any case where 
, tbere is a plain, adéquate, and complète remedy at law, is declaratory, and does 
■ not Bxelude the courts from any part of the fleld of équitable remédies ; and 
while it is the duty of a oodrt of equity not to attempt to draw within ils cog- 
nizance a case where the remedy at law is plain and adéquate, yet to apply 
such rule it must appear that the remedy at law is as complète and efflcacious 
as in equity. 

In Equity. 

Jenkins, Ellîott é Winkler, for complainants. 

Finchee, Lynde é Miller, for défendants. 

Dyer, J. ' the bill in this case allèges, in brief , that in August, 
187T, the' défendant Berry was the agent of complainants, who were 
mannfàctarérs of threshing-machines in tUe state of New York, and 
as such agent held in trust one threshing-machine of the value of 
f 650; that Berry, intending to defraud the complainants, and in vio- 
lation of his trust, transferred the machine to the défendant Wallace, 
who at the time knew the same to be the property of complainants ; 
that Wallace and the défendants Greverns and Lawson, who also knew 
that the original ownership of the machine was not in Berry, eon- 
spiring with each other and with Berry to defraud the complainants 
of the same, sold the machine to a person, and for a sum not known 
to complainaûts, but -that the sale was for an amount exceeding $500; 
that the proceeds of such sale, consisting of money and securities, 
came into the hands of Greverns and Lawson in part, and partly 
into the hands of the défendant PuUer, who gave no value therefor, 
and held the same only for Wallace, or other of the défendants ; that 
the proceeds of said sale of right belonged to the complainants; and 
that they hâve no adéquate remedy at law for the recovery of the same. 
The prayer of the bill is that each of the défendants may make full 
discovery of and concerning the premises, and especially of the 
amount received in money and securities f rom the sale of the machine, 
and may be adjudged to surrender and pay over to the complainants 
the proceeds of such sale. 

The défendants Wallace, Greverns, and Lawson and FuUer, de- 
murred to the bill, on the ground that it appeared on the face of the 
bill that the complainants had an adéquate remedy at law. The de- 
murrer was overruled. The défendants Wallace and Fallerthenfiled 
answers. Neither of the other défendants answered, nor hâve they 
appeared in the case otherwise than as stated. The answer of the de- 
fendant Wallace admits that the machine in question was transferred 
to him by Berry, and that it was received in payment of a précèdent 
debt. Both of the answering défendants deny ail charges of conspir- 
acy and fraud, allège that their connection with the transaction was 
in good faith, and further submit, as one of their défenses, that the 



. DOW V. BBRRT. 12i 

complainants hâve an adéquate remedy at law, if they hâve any rem- 
edy at ail, and are not entitled to relief in equity. 

Proofs hâve been taken on the part of the complainants. No testi- 
mony is introduced by the défendants. From the proofs exhibited the 
following f acts appear : In 1877 Berry was the agent of the complain- 
ants for the sale of their threshing-machines on commission. In Au- 
gust of that year he had in his possession the machine in question, 
which was the property of complainants. He was indebted to Wai- 
lace, and Wallace sought to obtain from him this machine to apply 
in part payment of the indebtec^ess. Berry appears to hâve been 
reluctant to thus make use of the machine, for the reason that it Jid 
not belong to him. Enough is proven on the subject to show that 
Wallace was, at that time, fuUy informed of the ownership of the 
machine, and that Berry had no right to dispose of it. Wallace was, 
however, urgent in his demand, and finally Berry assented to it. 
Subsequently, Berry took some steps to prevent Wallace from obtain- 
ing the machine, bufe in Berry's absence, and against the objection 
of Berry's agent, he took possession of the machine and removed it 
to a place of deposit under his own control. He then made an ar- 
rangement with the défendants Greverns and Lawson by which they 
were to sell the machine for him, and reçoive payment for their serv- 
ice out of the proceeds of sale. They took the machine, repaired 
it, and adding to it some necessary attachments, sold it, receiving in 
payment cash and securities. At the time of the sale, as the proofs 
strongly indicate, Greverns and Lawson, in good faith, believed the 
machine was the rightful property of Wallace, and they appear to 
hâve acted in entire good faith in selling it. But before paying over 
the proceeds to Wallace they learned, or had good reason to believe, 
that the claim of the complainants to the proceeds was paramount 
by virtue of their ownership of the machine while it was in the hands 
of Berry; and they therefore hesitated about paying the proceeds to 
Wallace, to such estent that Wallace employed FuUer as his attorney 
to make collection from Greverns and Lawson. Fuller was at the 
same time the gênerai attorney of the complainants in matters per- 
taining to the agency of Berry; at least, this is the testimony of one 
of the complainants, and it is uncontradicted. Upon being threat- 
ened with légal proceedings by Fuller, and on the advice of their own 
attorney, Greverns and Lawson paid over to Fuller the proceeds of 
the machine, less their own charges, and Fuller delivered the same 
to Wallace. 

The proofs bearing upon Fuller's relation to the transaction lead 
me to the conclusion that before he made payment to Wallace he 
knew of the complainants' claim to the proceeds, and that it was by 
his connivance with Wallace that the complainants were frustrated 
in their attempt to reach the proceeds while they were in his hands. 
In fact, the testimony on the point, I think, justifies the conclusion 
that he was well advised of the superiority of the complainants' 
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claim to the prooeeds over that of Wallace Lefore he made payment 
to Wallace. The whole transaction, then, was nothing less than a 
wrongful appropriation of the property of the complainants to pay a 
debt owing by Berry to Wallace; and upon the évidence it would 
seem that Berry, Wallace, and FuUer were actively parties to the 
wrong. The merits of the case are with the complainants, and this 
was substantialiy conceded on the argument. The sole défense urged 
in behalf of Wallace and Fuller is that the complainants* remedy is 
at law, and not in equity. 

As is évident from the bill, the theory upon which the case is sup- 
posed to be one of équitable eognizance is that the proceeds of the 
sale of the machine, like the machine itself, are. trust property, and 
may be pursued as such. At first blush it seemed to the court that 
the case involved only the collection of a money deraand, for a re- 
covery upon which there was adéquate remedy at law. But upon 
considération it is évident that there are presented several éléments 
of équitable eognizance, namely, fraud, trust, discovery, au avoidance 
of a multiplicity of suits, and a recovery, at least in part, of the spé- 
cifie proceeds of the property sold. A portion of those proceeds con- 
sisted of notes or other securities. The complainants are not seek- 
ing to recover the value of the machine as recoverable in an action of 
trover; nor the price thereof, as in an action for money had and re- 
ceived. They are in pursuit of the spécifie proceeds, which consist, 
in part, of securities, claiming that they are trust property, of which 
they are entitled to hâve the possession and beneât. Of course, there 
can be no contention upon the proposition that "whenever the prop- 
erty of a party has been wrongfully misapplied, or a trust fund has 
been wrongfully converted into another species of property, if its iden- 
tity can be traced, it will be held, in its new form, liable to the rights 
of the original owner, or cestui que trust. The gênerai proposition 
which is maintained, both at law and in equity, upon this subject, is, 
that if any property, in its original state and form, is covered with a 
trust in favor of the principal, no change of that state and form can 
divest it of such trust, or give the agent or trustée converting it, or 
those who represent him in right, (not being bona fide purchasers for 
a valuable considération, without notice,) any more valid claim in 
respect to it than they respectively had before such change." 2 
Story, Eq. Jur. § 1258. And this doctrine is applied to implied 
trusts as well as express, and to personal property held in trust as 
well as to real. 

It follows, therefore, that as the machine in question belonged to 
the complainants, the spécifie proceeds of the sale thereof were theirs, 
as between them and any of the défendants. The proceeds came into 
the hands of the several défendants as trust property. Being charged 
with the trust, the complainants are entitled to those spécifie pro- 
ceeds as against any claim of the défendants. True, they might 
maintain an action of trover against Wallace; but that would only 
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give tliem a Judgment for damages équivalent to the value of the ma- 
chine, and not the spécifie proceeds. He would also, probably, be lia- 
ble in an action for money had and received. But that is purely a 
contract liability, and the judgment would be of the same character 
of liability, not necessarily taking the place of a recovery of the spé- 
cifie trust property. The complainants are entitled to the notes re- 
ceived on the sale of the machine, and equity would hâve restrained 
their transfer upon the facts being shown. Purther, the complain- 
ants may rightfully claim the différent parts of the proceeds of the 
sale from the différent défendants into whose hands they are traced 
by means of the discovery sought bythe Mil; and 'at law this could 
only be done by a multiplicity of suits. I do not see why the com- 
plainants are not entitled to hâve Greverns and Lawson charged as 
trustées with the moneys in their hands realized from the sale, and 
Wallace and Fuller with the notes and moneys Greverns and Law- 
son delivered over to Fuller. Evidently one of the objects of this 
suit was to obtain a discovery of the price at which the machine was 
sold, the character of the proceeds received, into whose hands the 
spécifie proceeds had corne, and what parts thereof the several par- 
ties held. The bill expressly asks a discovery. 

The statutory provision (section 723, Eev, St.) that suits in equity 
shall not be sustained in either of the courts of the United States, in 
any case where there is a plain, adéquate, and complète remedy at law, 
is declaratory, and does not exclude the courts from any part of the 
field of équitable remédies. Biince v. Gallagher, 5 Blatchf . éSf. While 
it is the duty of a court of equity to be careful not to attempt to draw 
within its cognizance a case where the remedy atlaw is plain and adé- 
quate, it is equaliy true that to invoke the rule upon that subject 
hère sought to be applied, it should appear that the remedy at law is 
as complète and efScaeious as in equity, Such is not the case hère, 
for it is not the value of the machine that is sought to be recovered, 
nor simply the price in money; but the coniplainants are in pursuit 
of the spécifie proceeds, as their property held by the défendants in 
lieu of the original machine, and in trust. 

The learned counsel for the défendants cited upon the argument a 
number of authorities which he deemed conclusive upun the question 
involved. Crooker v.Bogers, 58 Me. 339 ; Badger v. McNamara, 123 
Mass. 117; Frue v. Loring, 120 Mass. 507; Wardv. Peck, lié Mass. 
121; Appeal of Passyvnk Building Ass'n, 83 Pa. St. 441; Sessions v. 
Sessions, 33 Ala. 522; Bennetty. Nichais, 12 Mich. 22; Bay City Bridge 
Co. -v.Van Etten,3d Mieh. 210; Coquillardv,Suydam,8Bkickt.24:; Ins. 
Co. V. Bqiley, 13 Wall. 616 ; and Grand Chute v. Winegar, 15 Wall. 373. 

Giving to the cases referred to their f uU weight, I still think they 
do not rule the case at bar, and are reconcilable with such relief as 
the court may hère grant. In May v. Le Claire, 11 Wall. 235, 236, 
the court, after stating the remedy at law if property be tortiously 
taken or converted, says that — 
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" There are kindred principles in equity jurisprudence, whence, indeed, thesE 
rules of the common law seem to hâve been derived. Wbere a trustée bas 
abused Ms trust, * * * the cestui que trust bas the option to take the 
original or the substituted property ; and if either lias passed into the hands 
of a bonafide purchaser without notice, then ita value in money. If the trust 
property cornes back into the hands of the trustée, that faet does net affeet 
the righta of the cestui que trust. * ♦ * The en tire proâts belong to the 
cestui que trust, and equity wlu so mould and apply the remedy as to give 
them to him." 

Hère the complainant seeks to possess himseif of the spécifie sub- 
stituted property. 

éi. decree wili be eutered in favor of complainants. 



OsBOENB and others v, Smith. 
[Circuit Court, D, Minnesota. October, 1883.) 

1. QUATtANIT — "WHAT CON8TITCTE8. 

The défendant ia agent of the plaintiff to sell machines. The contract en- 
tered into by the parties provides, amoug other things, that in case the ma 
chines are notpaid forwholly in cash, the noteof the purchaser fortb* unpaid 
balance shall be given, payable to the order of the plaintiff, " aad shall be ia- 
dorsed, and the collection thereof guarantied, by the ' défendant,' •waiying de- 
luand, protest, and notice of non-paymeut." The défendant is sued as guar- 
antorof certain notes. The court, in chasging the jury, /leld tl>atthe défendant , 
by indorsing a note in compliance with the terms of the contract, became a 
guarantor. 

2. SAME— USUAL RULB AS TD LlABILITY OF GUAKANTOR. 

Ordinarily, to render a guarantor liable, tht exécution against the principal 
debtor must bave been returned nulla bona. 

3. Same— Prima Faoib Diligknob— Jddombnt in Justice' b Cotjkt — Rxnsa. 

A iudgment obtained against the principal debtor ia a justice court, altiiough 
not rccorded bo as to become a lien on real estate. is prima famé évidence of duc 
diligence. When the debt itself can ouly be collected in the justice court, a 
crefhtor is only bound to proceed by suit", obtain judgment, and issue exécu- 
tion. Such évidence will be overthrown by showing that the principal debtor 
had real estate which might bave been secured by recording the justice court 
judgment. 

4. Same— RuijK as to BoiiVENCY. 

To be solvant, one must hâve property out of which his debts can be col- 
lected. A guarantor can not require that suit be flrst brought against the 
principal debtor, if the latter is insolvent. 
6. Samb — Ohattel Mortgagb — Subrogation of Guarantor. 

A créditer is not required to resort to a chattel mortgage given by the prin- 
cipal debtor before sulng the guarantor of the debt. Shouàd the guarantor 
pay the debt, he would be entitled to be subrogated to the rights of the créd- 
iter against the debtor. 
6 Attobnet's Fbes ts Note. 

To entitle the holder of a note to the attorney's fées stipulated therein, suit 
oaust first be commenced against the malier of tue note. 

At Law. 

G. D. Emery, Jackson é Pond, and Gordon E. Cole, for plaintiffs. 

O'Brien d Wilson, for défendant. 



OSBOBNE V. BMITH. 



127 



Nelson, J., {charging jury.) Tbis suit is brought by D. M. OBborne 
& Co., a corporation organized under the laws of the state of New 
York, against the défendant, Smith, who was one of its agents. The 
suit 18 brought upon the guaranty of Smith upon 29 notes, and is 
also brought to recover upon his individual promissory note, which 
was given to this company for the purchase of certain machines. This 
corporation was engaged in the manufacture of mowers and reapers, 
and the manufaotured articles were sent broadoast to agents through- 
out the western stàtes. Smith was appointéd an agent under a con- 
tract which he made with the company for Jackson county, the eounty 
of Cottonwood, and portions of Nobles county,in this state, Deoember 
3, 1879. This contract ran for the season, which ended on the first 
day of August, 1880, and most of the obligations upon which he is 
sued as guarantor were made during the year 1880. 

It is neoessary, gentlemen, for the plaintiff in this case, before it 
can recover, in the first plaoé to prove the contract of guaranty; neit, 
to prove that the défendant, Smith, is in default. It is claimed that 
the contract of guaranty in thèse cases was contemporaneous with the 
original trade; that is, that when the principal debtor entered into 
his contract with the company, Smith, by virtue of his contract with 
the company, became contemporaneously responsible as guarantor for 
the payment of the debt — ^the principal debt. I might hère call your 
attention to this contract of 1879, which was entered into, terminat- 
ing, as I said, on the first of August, 1880. It is a very stringent 
contract, gentlemen, and a valuable one. It is a contract of agency 
for the sale of thèse machines, but certainly it is presumed to hâve 
been of considérable value to the détendant, for he subsequently re- 
newed it, and we hâve hère in évidence another contract which was 
entered into on the twentieth of Peeember, 1881. Although it con- 
tained very stringent terms, as far as the agent was concerned, still 
it was signed and entered into by this agent with his eyes open. It 
is in print, and evidently must bave been well understood by the de- 
fendant in this case when he entered into it. In order to sustain the 
first position which I stated to you, it was neoessary for the plaintiff 
to prove this contract of 1879, which containg this provision : "AU ma- 
chines received from the said party of the first part [that is, the corpora- 
tion] shall be sold by the said party of the second part, either for cash or 
such good and approved notes as are hereinafter described, and ail such 
machines shall be and remain the property of the said D. M. Osborne 
& Co. until so sold or are otherwise settled for as herein provided." 

As between the agent and themselves it was a sort of conditional 
sale ; that is, the machines that were shipped tp him were condition- 
ally sold to him, provided h e complied with the terms of the contract 
itself. "When sold for cash, either in whole or in part, the moneys 
received, to thç amount of the price of such machine as above speci- 
fied, shall be received by said party of the second part as the moneys 
of and for the said D. M. Osborne & Co." 
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It îs very stringent, gentlemen, and provisions, as you will see, are 
put in evidently with the intention to hold the party to the agree- 
tnent liable to indiotment in case he appropriated the funds that he 
received in payment for thèse machines: "And be transmitted by 
said party of the second part to said party of the first part, by ex- 
press or draf t, without delay. " Now, hère is the provision that shows 
the character of the guaranty : ":And when not whoUy paid for in 
cash, notes of the firm, furnished by the party of the first part, shall 
be taken for the unpaid balance of the hereinbefore specified priée, 
as the case may be, signed by the purchaser, and payable to the order 
of the said party of the first part, [this Osborne & Co.,] and shall be 
indorsed, and the collection thereof guarantied, by the said party of 
the second part, waiving demand, protest, and notice of non-payment 
thereof, and be made payable at Bome bank or express-olBSce looated 
in the county which is the résidence of the purchaser." That ex- 
plains the character of the guaranty which the défendant in this case 
enteredinto when he signed this contract of 1879. 

Now, the plaintiff has offered in évidence, in addition, varions notes 
which were received by the défendant, Smith, on the sale of thèse ma- 
chines which were sent to him. Thèse notes are ail of the same char- 
acter, although some of them hâve attached to them, and forming a 
part of them, a statement as to the amount of real estate that the 
party purchasing is possessed of. We hâve very little to do at prés- 
ent with the face of the notes. It is the contract of the défendant hère 
upon the back which is important in this case. On the back of this 
note which I hold in my hand — the note of Langer — is the guaranty 
of Smith, by which he complies with the contract in the manner in 
which he bound himself to comply when he signed it. AU of thèse 
notes which bave been offered in évidence hère, in order to show 
what Smith engaged to do, are of similar character, except in some 
instances there appears to be more than Smith's guaranty. Other 
persons appear upon the note as joint and several guarantors with 
him. Now, what was Smith's contract ? That is, what was the légal 
import of Smith's contract when he, in pursuance of the original 
contract for the sale of thèse machines, put his name on the back of 
this note? Smith's contract is this: He agrées that if Osborne & Co. 
shall not be able to collect by due course of law thèse several obliga- 
tions which hâve been signed by various parties hère who bought 
thèse machines, that he, the défendant, — that is, he, Smith, — would 
consider himself responsible for the same, without requiring any de- 
mand or notice of the non-payment of the note itself. That is his 
contract of guaranty, and that is the légal effect of placing his name 
upon the back of thèse various notes as he has done. 

Now, if the plaintiff has performed on its part ail it was required 
to do under and by the terms of this guaranty, and the guarantor 
has ail the rights which he as a guarantor was entitled to in law, 
why, then, he cannot escape the liability that is fixed u,pon him by 
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law in signing this note as he has done. As I saîd, it îs necessary 
for the plaintifï in this case to go still f urther, and to show that Smith 
was in default, before he can recover; the contract of Smith being 
that he is only responeible in case the notes cannot be collected by 
due course of law. Ordinarily it would be necessary for the créditer 
to commence légal proceedings, and ofttain judgment and issue exé- 
cution, and the exécution be returned "no property found," before a 
creditor could collect the amount of the obligation from the guaran- 
tor. Now, it appears hère in this case, without contradiction, that 
in some instances judgments were obtained against the principal 
debtor. I would call your attention to judgments that were obtained 
against Molas, for whom Smith became a guarantor, and also three 
judgments against Mary Stevenson for varions sums. It has been 
urged by counsel on behalf of Mr. Smith that inasmuch as thèse 
judgments were obtained in justice court, and were not recorded in 
the district court, which is a court of record, which was necessary in 
order that they beeome a lien upon real estate, that they are not év- 
idence of due diligence on the part of the creditor. They are prima 
facié évidence, gentlemen, of due diligence. Where the debt itself 
can only be collected in justice court, the rule oï law is that the 
creditor is only bound to proceed by suit, obtain judgment, and issue 
exécution. He is not required to use any estraordinary means and 
hâve' the justice'» judgment put upon the record of the district 
court in order to make the judgment itself prima facie évidence of 
due diligence on its part. Then, in order to overeome the prima 
facie case, it is necessary for the guarantor to show that if the 
judgment had been put upon record, the maker of the obligation 
had real estate which could hâve been seized by placing upon 
record the justice's judgment. Now, there is no évidence in this 
case, gentlemen, that thèse parties had any real estate against which 
this judgment could be enforced. So far as the judgments are ob- 
tained, they will be noted upon a mémorandum, which I will hand 
to you, so that your duties may be partially expedited. The verdict 
in this case must go against the défendant; at least, so Jar as the 
Molas judgment and the Mary Stevenson or McDonald judgment are 
concerned. Well, a number of judgments hav© been noted hère ; I 
may be mistaken as to the number, but however many there are, the 
same rule would apply which I hâve stated. 

I will hère call your attention to the other cause of action against 
Smith himself , individually, upon this note, which was given for the 
purchase of machines. This note was given by Smith, and the only 
défense that he appears to hâve against it, which he attempts to urge 
hère, is that there was a failure of considération, viz., that the 
machines were worthless. This défense of failure of considération, 
as I said yesterday, gentlemen, cornes too late, and so far as 
that obligation is concerned — $332, and interest upon it — there 
v.l8,no.3— 9 
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must be a judgment against him under any circumstances ; and that 
brings me, gentlemen, to the other causes of action in this case. 
Now, as I hâve stated to you, the contract of Smith was to beeome 
Tesponsible for the collection for thèse varions obligations on which 
he appeared as guarantor. In ail those cases wliere suit bas not been 
brought, it is necessary for the plaintiff, before he can put the guar- 
antor in default, to show that ail thèse makers were insolvent; and 
by insolvency I mean this: I wUl give you the rule as stated by 
the leamed counsel, that the person must bave property which can 
be seized for the payment of bis debts before he is solvent. If he 
has property only which is exempt, so that he can stand back and 
laugh at his creditors, why, he is not a solvent man, within the pur- 
view of the law.. To be solvent he must hâve property out of whieh 
his debts can be colleoted. It is not necessary that they shoald be 
paid immediately when they are due, but the debts which he bas 
incurred must be collectible ont of property which is not exempt 
from exécution, and that is the principal issue in this case, gen- 
tlemen; that is the issue of fact for you to détermine. You bave 
heard ail the testimony hère in the case pro and con; seen the wit- 
nesses on the stand hère. Many of them are Germans who can- 
not speak the English language, and none of them hâve any real 
estate. They bave secured the title to no real estate. It is ail gov- 
ernment land— a homestead. At the same time you bave heard what 
they bave said with regard to their ability to pay their debts. You 
will consider whether the plaintiff in this action had made out his 
case. If it has proved, by a prépondérance of évidence, to your 
satisfaction that thèse gentlemen are insolvent, then it was not nec- 
essary for it to pursue a fruitless iitigation and incur costs to at- 
tempt to recover judgment, because if the company had done so 
and had failed, — why, the guarantor would be responsible for ail 
the costs that bave been incurred by that Iitigation, as well as in 
the end be responsible for his guaranty. But if thèse men are 
not insolvent, and if due diligence has been used on the part of Os- 
borne & Co., and thèse notes could hâve been colleoted, and Smith 
has lost by it, of course then you cannot hold him. That is a ques- 
tion for you to détermine from the évidence. 

There is another question hère. In a great many of thèse cases 
chattel mortgages bave been taken. Now, it is not necessary, wlien 
a chattel mortgage is taken in addition to other security, that the 
créditer should foreclose the chattel mortgage before he can sue upon 
the guaranty; but if he sues upon the guaranty before he exhausts 
the remedy upon his chattel mortgage, and the guarantor pays the 
debt, then he is entitled to the benefit of ail suoh securities re- 
ceived ; but in this case it does not appear that in any instance the 
guarantor has paid any of thèse obligations. The question may 
hereafter arise if he pays up the amount hère, and there has been a 
loss to him by négligence and failure to properly foreclose the secu- 
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rities, and apply the amount obtained upon thèse notes. Now, gentle- 
men, I shall not detain you any longer. Hère is a little memoradnm. 
By the way, there are four other notes, — four notes hère of Leidtke 
and Zellner, which were turned over to Osbome & Co. on a settlement 
under a contract entered into by Smith with this company in 1881. 
This contract provided that ail thèse notes that were received by 
Smith in payment for thèse machines must be turned over as fast as 
they were received, if Osborne & Go. required it. It is optional with 
them. Smith can retain them in his possession, if not required to 
turn them over by Osbome & Co. Now, as I said, this contract con- 
templated a settlement. Smith might hâve a large amount of notes 
in his possession, and not be required to turn them over as fast as 
he received them. On a settlement, either at the time the contract 
would expire, or soon thereafter, then, Smith would be required to 
turn over ail the notes that were taken by him in a gênerai settle- 
ment. Now, if any of those notes which he turned over on that set- 
tlement, within six months after it occurred, were worthless or doubt- 
ful, — if it was doubtful whether they could be coUected, or they were 
absolutely worthless, — then Smith was required to replace them with 
cash, or notes secured by good responsibïe parties, which would be 
acceptable to the parties of the first part; that is, Osborne & Co. 

Mr. O'Brien. I think that provision applies to the inception, if it 
was discovered within six months that they were worthless at the 
time they were taken. 

The Court. I am mistaken. If thèse notes that were to be turned 
over in settlement were doubtful or worthless at the time that Smith 
took them, when he sold thèse machines, why then the company 
said: "You must be responsibïe for thèse notes. We must, however, 
be diligent, and we will say six months; that we must discover within 
six months that thèse notes were doubtful or worthless at the time of 
the sale." It is immaterial whether Smith knew they were doubt- 
ful or not in fact at the time they were given. If at the time he 
took them upon the sale of this machinery they were doubtful, or were 
worthless, and the company within six months discovered the fact 
and asked Smith to replace them, if he did not do it he would be re- 
sponsibïe. Now, there are four notes of that character, — the Leidtke 
and Zellner notes; two of each, I think. 

There is one note which amounts to some $200 and interest, 
called "the George Clark note." The testimony of Smith is that 
this note was received by this company in payment for machines 
which he (Smith) purchased. You will recoUect what he said about 
this George Ciark note. He says that Clark was a man who traded 
with him, buying groceries, etc., and that he was indebted to him; 
that he gave him this note in settlement, and that he (Smith) turned 
over this indebtedness to Osborne & Co. as part payment for some 
machines that he himself actually purchased. Under the terms 
of the contract he was required at the end of the year, at the option 
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of the Company, to purchase ail the macliines on hand that remained 
over tbat season, and this Clark indebtednesa, he says, was put into 
the form of this note, not as a note given for the purchase by Clark 
of any machinery, but was pat in this form for the convenience of 
this transaction, and was turned over by him to Osborne & Co. in 
payment, or part payment, for thèse nine mowers that you bave heard 
testified about. Now, it is claimed hère that the provision in the 
note for attorney's fées, this 10 per cent., cannot be reeovered because 
no suit bas been commenced against Clark. I am inclined to think 
that provision applies especially to the suit brought upon the note 
itself. It is a little vague in its terms, but I think beîore 10 per cent, 
attorney's fées oan be reeovered there should bave been a suit com- 
menced on tbe note itself, — that is against the maker ; so that, so îar as 
that 10 per cent, for attorney's fées in thèse notes is concerned, there 
can be no recovery. 

Hère is a little mémorandum which I bave made, whicb I think 
is correct, with the exception that the attorney's fées, in every in- 
stance, should be struck out. In the case of those four judgmenta 
of course the attorney's fées are merged in the judgment, and that is 
the suit against the parties themselves, and can be reeovered ; but in 
the other cases you may strike out the attorney's fées, and deduet 
that from any sum that you may find for the plaintifE in this case. 

Now, gentlemen, I think you will understand the testimony hère, 
— understand the case, and I hope you will be able to arrive at a satis- 
f actory conclusion. I will hand you this mémorandum ; T bave com- 
pared it with the notes hère, and it is proper also that you should 
bave tbe pleadings and thèse notes, and you can run over this mémo- 
randum also, so as to satisfy yourselves as to the correctness of it. 
This mémorandum was merely «xade by me to facilitate mattera. 
You are not bound by it, gentlemen. You hâve the notes there and 
you can make your own calculations. 



KowE V. Ma.tthews and others. 

{Vii'cuit Court, E. D. Michigan. October 15, 1883.) 

New Triai-— Dibchktion op Court— Distukbing Verdict. 

The granting of new trials is largely a matter of discrétion; Errors in the 
admission of testimony or in tlie instructions of the court, even thougli mate- 
rial, are not always sufflcient to require a reversai. It is only where the case 
has been submitted to the jury npon a wrong theory, or where the court is not 
satisfled that justice has been done, or is of opinion that a new trial ■will or 
ought to produce a différent resuit, that the verdict should be diaturbed. 

On Motion for New Trial. 

This was an action of trespass on the case, against the marshal 
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and his deputy, to recover the value of certain goods seized updn 
exécution in favor of créditer s of one Gladwin, formerly a boot and 
shoe dealer in this city. Plaintifï claimed title by virtue of a bill of 
sale and possession taken thereunder at a time when Gladwin had 
become whoUy insolvent. Plaintifif, who was his brother-in-law, had 
made advanees of money to him amounting to $2,185. He came to 
Détroit for the purpose of obtaining security for its repayment, but, 
under adviee of counsel, had his stock appraised, and took a bill of 
sale, paying Gladwin a small différence of $15 between the amount 
of his claim and the value of the stock, upon their estimate, and took 
possession within 24 hours. The creditors of Gladwin subsequently 
obtained judgments against him, and levied upon the stock, when 
plaintiff began this action. The case turned upon the question of 
fraud in the transfer, and the jury returned a verdict for the plain- 
tiff. Motion was made for a new trial, upon the ground that the ver- 
dict was against the law and the évidence, and that there were nu- 
merous errors in the instructions of the court to the jury, and in the 
admission and rejection of testimony. 

J. G. Dickinson and Alfred Bussell, for the motion. 

John D. Conely, contra. 

Brown, J. This motion is based upon some 59 alleged errors in 
the findings of the jury and the rulings of the court. Thèse excep- 
tions may be classiâed as foUows : (1) That the verdict was against 
the law and the évidence; (2) that the court erred in certain of ita 
rulings with respect to the admission of testimony; (3) that the court 
erred in several particulars in its instructions to the jury. 

With regard to the first ground, I need only say that at the trial 
the verdict met with my csntire approval, and that I hâve seen no 
reason for chaiiging my opinion. I bave also reviewed the alleged 
errors in the rulings and instructions of the court, and am of opin- 
ion that none of the exceptions thereto are well taken. Had I found 
errors in them, I should hâve scrutinized their importance carefully 
before setting aside the verdict. 

In their numerous exceptions counsel for the défendants seem to 
bave shared in a misapprehension, which, judging from the num- 
ber of motions of this character, is a common one, that nothing 
more is necessary to entitle a party to a new trial than to show such 
errors as would be deemed sufficient by an appellate court to justify 
setting aside the verdict. Nothing could be more misleading than 
this idea. Whatever may be the rule upon writs of error, the grant- 
ing of new trials is largely a matter of discrétion. Errors in the ad- 
mission of testimony or in the instructions, of the court, even though 
material, do not, as matter of law, necessitate a reversai of the pro- 
ceedings. It is only where the case bas been submitted to the jury 
upon a wrong theory, or where the court is not satisfied that justice 
bas been done, or is of opinion that a new trial will or ought to pro- 
duce a différent resuit, that the verdict should be disturbed. Noth- 
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ing is better calculated to demoralize the administration of justice, 
and to justify the popylar belief in the uncertainty of the law, than 
the praotice of granting new trials upon trivial grounds, to give 
the defeated party another chance. It is for the interest of suitora 
and the public not only that cases should be fairly tried, but that the 
verdict of a jury should be the end of the controversy. Of course, 
this cannot always be the case. Courts will sometimes mistake the 
law upon a vital point. Juries are oceasionally dominated by pas- 
sion, sympathy, or préjudice. In either a vent, injustice is likely to 
occur, unless a new trial be granted. But if the court is satisfied 
that substantial justice bas been done, and that a retrial is sought 
to give the plaintiff an opportunity of pressing an inéquitable claim, 
or the défendant to patch up a tecbnical défense, the verdict should 
.stand, though inadmissible testimony may hâve crept in, or inadvert- 
ent expressions may bave been used by the court. It was formerly 
the practice in Ohio to allow a second trial in every casé, but the law 
was f^und to operate so unsatisfactorily that it was.finally repealed. 
Under our practice it is only in actions of ejeotment, and that for 
obvions reasons, that a retrial is permitted as a matter of course. 

The position we hâve assumed is sustained by a great wealth of 
authority. The cases are coliected and abatraoted in 1 Grah. & W. 
N. T. 302-310, 3él-347. 

In McLanahan v. Univers&l Ins. Co. 1 Pet. 170, 183, Mr. Justice 
Stoby, speaking for the suprême court, stated the proposition referred 
to in the foUowing language : 

"It is to be considered that thèse points do not corne before this court upon 
a motion for a new trial after verdict, addressing itself to the sound discré- 
tion of the court. Tn such cases the whole évidence is examined with minute 
care, and the inferences which a jury might properly draw from it are adopted 
by the court itself. If, thevefore, upon the whole case, justice bas been done 
between the parties, and the verdict is substautially right, no new trial will 
be granted, although there may hâve been some mistakes committed at the 
trial. The reason is that the application is not a matter of absolute right in 
the party, but rests in the judgnient of the court, and is to be granted only 
when it is in furtherance of substantial justice. ïhe case is far différent 
upon a writ of error, bringing the proceedings at the trial by a bill of ex- 
ceptions to the cognizarice of the appellate court. ïhe directions of the court 
must then stand or fall, upon their own intrinsic propriety, as matters of 
law." 

If we are asked why there is greater discrétion in the trial court 
than in a court of error in this particular, the obvions answer is that 
the former is more fuUy possessed of the case, bas opportunities of 
observing the witnesses, their demeanor upon the stand, and the hun- 
dred other minor incidents of a jury trial which may tend to satisfy 
it of the justice or injustice of the verdict. A court of error, revising 
its rulings, sees nothing in the case beyond the bald statements in 
the bill of exceptions, and is bound to pass upon the questions in- 
volved as abstract propositions of law. 

The case under considération was fairly tried, The requests of the 
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défendants were ail given in substantially the language in which they 
were eonehed, except one, which would hâve required the withdrawal 
of the case from the jury. I hâve no criticîsm to make upon the ver- 
dict, and no reason to suppose a différent resuit would be reached 
upon a second trial. 

The motion must be denied. 
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Edyb and others v. Bobebïbok. (Five OaseB.)' 
(Cvrevit Oourt, E. D. New York. September 6, 18S3.) 
1. CoKSTiTDTioif Ai Law— Ebgulation OF CoMMETicB — LTCEiTaB Ti^x ON Vessels 

EBmaiNG AlilBK PA88BNGBKS — AOT OP AUGUST 3, 1882. 

The act of congress of Auguste, 1882, (22 8t. at Large, 214,) entltled "An 
act to regulate immigration^" which leviea a duty of 50 cents for every passen- 
ger not a citizen of the United States who shall corne by steam or sali vessel 
from a foreign port to any port within the United States, to be paid to the col- 
lecter of customs of the port to which such passenger shall corne, by the mas- 
ter, owner, agent, or consignée of every such vessel, is a régulation of comn^erce 
with foreign nations, within the provisions of article 1, § 8, of the constitution 
of the United States. 

a. Samb— Oapitation Tax. 

The duty thus levied is not within the provision of article 1, J 9, of the con^ 
stitution, that "no capitatiou or other direct tax shall be laid, unless in pro- 
portion to the census." The act is an act rtgulating commerce, and authoriz- 
ing the commerce in question on conditions to be observed, and the duty is a 
license fee, measured by the number of passengers. It is not a capitation tax, 
but a tax on the owner of the vessel, and on the business of bringing in alien 
passengers. 

3. Bamb — Uniformitt op Taxation — Gênerai- Wblfabb. 

The act is not in violation of article 1, } 8, of the constitution, providing 
that " congress shall hâve power to lay and coUect taxes, duties, imposts, and 
excises, to pay the debts and provide for the common défense and gênerai wel- 
fare of the United States; but ail duties, imposts, and excises shall be uni- 
form throughout the United States." It is not passed in the exercise of the 
power of laying taxes, but of regulating commerce. The tax being a license 
tax, the rule of uniformity is sufflciently observed, inasmuch as the tax extends 
to ail persons of the class selected by congress ; that is, to ail steam and sail 
vessels coming to ail ports in the United States, from ail foreign ports, with ail 
alien passengers. And the case is not one where a court can say that the tax 
is not laid for the gênerai welfare of the United States. 

4. Samb— CoNFLicT with Pbiob Tebatibs. 

The act in question is not in violation of treaties in existence before the act, 
was passed, between the United States and the varions foreign countries of' 
which the owners of the vessels bringing the passengers were citizens or sub- 
jects, which provided for freedom of commerce or navigation, since it applies 
to citizens of the United States and their vessels as well. Semble, that even if 
the act were in conflict with the prior treaties, it would supersede them, under 
article 6 of the constitution, providing that ail laws and ail treaties shall be the 
suprême law of the land in equal degree. 

l-Beporteâ by E. D. & WyUys Benediet, of the New York bar. 
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5. Same— Passengeks under Onk Ybak ot Age. 

Under the provisions of the act, each child nnder one venr of itse is to be 
counted ak a passenger. 

Henderaon v. Mayin; 92 U. 8. 259, cited ; People v. C/mip. Gen. Trans. Oir. 
Ot., 10 FED. Rep. 357; Sup. Ct., 107 U. S. 59, (S. 2. Sup, Ct. Kep. 87,J clted. 

At Law. 

P. J. Joachimsen, for plaintiffs. 

A. W. Tenney, Dist. Atty-, for défendant. 

Blatchfoed, Justice. This is a suit at law to recover back raoneys 
paid under protest to the collecter of the port of New York, by the 
plaintiffs. It bas been tried before the court without a jury, on an 
agreed statement of facts, the material parts of which are as foUows : 
The plaintiffs are partners in trade in the city of New York, and 
carry on a business of transporting passengers and f reight on the high 
seas, between Holiand and the United States, as consignées and 
agents. In Ootober, 1882, there arrived at the port of New York, 
from Holiand, a ship owned by citizensof Holiand, carrying 382 per- 
sons, not ôitizens of the United Statea, among whom were 20 under 
the ageof one year, and 59 between the âges of one year and eight years. 
On the arrivai of the ship, the master, in pursuance of section 9 of 
the passenger act of August 2, 1882, delivered to the proper ofSeers 
the lists of passengers, with the spécifications, required by that sec- 
tion, from which it appeared that said 382 persons were ail subjects 
of Holiand or other foreign powers in treaty with the United States. 
The collector, before allowing complète entry of the vessel, deoided 
that the plaintiffs must pay a duty of 50 cents for each of said 382 
passengers, being $191. Bythe régulations of the treasurydepartment 
the non-payment of the $191 woald hâve permitted the défendant to 
refuse the complète entry of the vessel, or to refuse to give her a 
clearance from the port of New York to her home port, and such im- 
position would hâve created an apparent lien on the vessel for that 
Bum. On the demand of the défendant the plaintiffs paid said sum 
under a protest, of which a copy is put in évidence, and appealed to 
the secretary of the treasury, who sustained the action of the défend- 
ant, and this suit was brought within 90 days after the rendering of 
such décision. The payment was levied and made under the act of 
August 3, 1882, entitled "An act to regulate immigration," 22 St. 
at Large, c. 876, p. 214. 

The principal question involved in this case is as to the constitu- 
tional validity of the said act. It provides as foUows : 

"That tliere shall be levied, collected, and paid a duty of fifty cents for 
each and every passenger not a citizen of the United States who shall corne 
by steam or Bail vessel from a foreiga port to any port within the United 
States. The said duty shall be paid to the collector of customs of the port to 
which such passenger shall come, or if there be no collector at such port, then 
to the collector of customs nearest thereto, by the master, owner, agent, or 
consignée of every such vessel, within twenty-four hours after the entry 
thereof into such port. The money thus coUeeted shall be paid into the 
United States treasury, and shall constitute a fund to be called the immi- 
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grant fund, and shall be used, under the direction of the secretary of the . 
treasury, to def ray the expense of regulating immigration under this aet, and 
for the care of immigrants arriving in the United States, for the relief of 
such as are in distress, and for the gênerai purposes and expenses of carrying 
this act into effect. ïhe duty iraposed by this section shall be a lien upon 
the vessels which shall bring such passengers into the United States, and 
shall be a debt in favor of the United States against the owner or owners of 
such vessels; and the payment of such duty may be enforced by any légal or 
équitable remedy; provided, that no greater sum shall be expended for the 
purposes hereinbefore mentioned, at any port, than shall hâve been collected 
at such port. 

" Sec. 2. That the secretary of the treasury is hereby charged with the duty 
of executing the provisions of this act and with supervision over the busi- 
ness of immigration to the United States, and for that purpose he shall .hâve 
power to enter into contracta with such state commission, board, or offlpers 
as may be designated for that purpose by the governor of any state to take 
charge of the local affaira of immigration in the ports within said state, ànd 
to provide for the support and relief of such immigrants therein landing as 
may fall into distress or need public aid, under the rulôs and régulations to be 
preseribed by said secretary; and it shall be the duty of such state commis- 
sion, board, or offlcera so designated to examine into the condition, qf p^senr 
gers arriving at the ports within such state in any ship or vessel, ànd for that 
purpose ail or any of such commissioners or offlcers, or such other person'ot per- 
sona aa they ahall appoint, shall be aùthorized to go on board of aittd through 
any such ship or vessel; and if, on auch examination, there shall- be found 
among such passengers any convict, lunatic, idiot, or any person unable to 
take care of himself or herself without becoming a public charge, they shall 
report the same In writing to the collecter of such port, and such persons shall 
not be permitted to land. 

" Sec. 3. That the secretary of the treasury shall establish such régulations 
and rules and issue f rom time to time such instructions not inconsistent with 
law as he shall deem best calculated to protect the United States and immi- 
grants into the United States from fraud and loss, and for carrying out the 
provisions of this act and the immigration laws of the United States; and he 
shall prescribe ail forms of bonds, entries, and other papers to be used under 
and in the enforcetnent of the varions provisions of this act. 

"Sec. 4. That ail foreign convicts except those convicted of political offenses, 
upon arrivai, shall be sent back to the nations to which they belong and from 
whence they came. The secretaïy of the treasury may deaignate the state board 
of charities of any state in which such board shall exist by law, or any commis- 
sion in any state, or any person or persons in any state whose duty it shall be 
to exécute the provisions of this section without compensation. The secretary 
of the treasury shall prescribe régulations for the return of the af oresaid per- 
sons to the countries from whence they came, and shall furnish instructions 
to the board, commission, or persons charged with the exécution of the pro- 
visions of this section aa to the mode of procédure in respect thereto, and may 
change such instructions from time to time. The expense of such return of 
the aforesaid persons not permitted to land ahall be borne by the owners of 
the vessels in which they came." 

In view of décisions made by the suprême court there can be no 
doubt that this act is a régulation of commerce with foreign nations. 

In Henderson v. Mayor, 92 U. S. 269, a statute df New York, con- 
taining provisions in substance like those in this act, was held to 
be a régulation of commerce with foreign nations, and intended to 
regulate commercial matters not only of national but international 
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commerce, which are best regulated by one uniform rule applicable 
alike to ail the seaports of the United States; and the statute was 
held fco be void because législation on the subject oovered by it was 
confided exclusively to congress, by article 1, §, 8, of the constitution 
of the United States, which confers power on congress "to regulate 
commerce with foreign nations." By the statute of New York the 
master of a vessel, arriving at the port of New York from a foreign 
port, was required to give a bond for each passenger not a citizen of 
thô United States, conditioned to indemnify against expense for the 
relief or support of such passenger for four years, with the alternative 
of commuting for the bond by paying for the passenger, within 24 
hours after his landing, the sum of 11,50. In default of giving the 
bond, or paying the commutation tax, a penalty of $500 for every 
such passenger was imposed, which was made a lien on and enforce- 
able against the vessel. Although the penalty for failure to pay did 
not accrue till 24 hours after the passenger was landed, it was held, 
in the Hendersofi Case, that the penalty was ineurred by the act of 
landing him without payment, and that it was, in fact, for the act of 
bringing him into the state. 

In the case of People v. Compagnie Générale Transatlantique, — Sup. 
et., 107 U. S. 59; [S. G. 2 Sup. Ct. Kep. 87;] Cir. Ct., 10 Fed. 
Eep. 357,— ^at the last term of the United States suprême court, 
a subséquent statute of New York, requiring the master, owner, 
agent, or consignée of every vessel bringing an alien passenger from 
a foreign port to the port of New York to pay a duty of one dollar 
for each such passenger, within 24 hours after the entry of the ves- 
sel into port, was held void on the ground that such a tax was "a régu- 
lation of commerce with foreign nations, confided bythe constitution 
to the exclusive control of congress." 

But it is contended that because the act of congress, now in ques- 
tion, in regulating commerce, imposes a duty of 50 cents for each 
passenger, not a citizen of the United States, who cornes by steam 
or sail vessel from a foreign port to a port within the United States, 
it violâtes seyéral provisions of the constitution. 

It is said that the dutyis a capitation tax, and that article 1, § 9, 
of the constitution requires that "no capitation or other direct tax 
shair be laid, unless in proportion to the oensus." But the act is 
manifestly, in its gênerai purpose and effôct, ah act regulating com- 
merce. It was passed because staté. laws of the same character had 
been held void. It applies to ail the sea-ports of the United States, 
and to ail steam-vessels and ail sail-vessels coming from a foreign 
port. Having power to prohibit the commerce in question, congress 
had power to authorize it on conditions to be observed. Such condi- 
tions are rég^î^itipus,. :, The per,mission to, bring in alien passengers 
in steam or sail yessels from foreign ports, on paying the duty, is, 
in fact, the granting of a license to carry on such commerce, and the 
duty is a license fee, measured by the^ number of passengers. Grant- 
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ing Buch license, for a fee, is regulating commerce. The tax or cfutjr 
or fee is a part of the régulation, and it should be clearly shown 
that there is no power in congress to exact the duty. This is not 
shown, 

Besides, this tax is not within the définition of a capitation tax, as 
always recognized. It is not a tax on the poil, without regard to 
property, business, or other ciroumstances. Hylton v. V. S. 3 Dali. 
171. It is a tax on the owner of the Tessel, and made a lien on 
his vessel, beoause be brings alien passengers in his vessel. It is a 
tax on tbe business he carries on, measured by the number of such 
passengers. Being imposed to regulate commerce, it is not to be re- 
garded as a tax on the alien passenger, in the sensé of a capitation 
tax, even though the presumption may be that the owner will make 
the passenger pay the tax. 

It is also said that the act violâtes the following provisions of 
article 1, § 8, of the constitution: "The congress shall bave power 
to lay and coUect taxes, duties, imposta, and excises, to pay the debts 
and provide for the common défense and gênerai welfare of tbe 
United States; but ail duties, imposts, and excises shall be uniform 
throughout the United States." The argument is that this is a tax 
or duty ; that it is not coUected to provide for the gênerai welfare of 
the United States ; and that it is not uniform throughout the United 
States, because aliens may come to the United States from a foreign 
port by other vessels than steam or sail vessels, and by other means 
than by a vessel, and no duty is imposed for them. 

The answer to this view is, that the act is not passed in the exer- 
cise of the power of laying taxes. As before said, the business of 
bringing aliens in thèse vessels, instead of being prohibited, as it might 
hâve been lawfully, is permitted on payment of this license fee, and 
the moneys collected are made a spécial fund, to be devoted exclu- 
sively to the purposes named in the act, — the expense of regulating 
immigration, the care of immigrants, the relief of such as are in disr 
tress, and the gênerai purposes and expenses of earrying the act into 
effect. Thèse expenses are fairly limited, and to be limited, to pur- 
poses which are within the régulation of commerce, and to objeets 
fairly made necéssary by the exercise of the privilège or license 
granted. It is not, for the purpose of invalidating the act, to be in- 
tended that the objeets specified in the act go beyond what is consti- 
tntional, or that abuses will be allowed in executing the act, None 
are alleged. If any shall appear, it is to be presumed that congress 
will Bo legislate on the subject as to avoid ail exoess of power. No 
such excesB appears in the act. 

Aside from this, thé tax applies uniformly to ail steaiù and sail 
vessels coming to àll ports in the United States, from ail foreign 
ports, with ail alien passengers. The tax being a license tax on the 
business, the rule of unifdrmity is sufficiently observed if tbe tax ex- 
tends to ail persoiis of the class sekcted by congress; that is, to ail 
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owners of suoh vessels. Congress has the exclusive power of select- 
ing the class. It has regulated that particular branch of commerce 
which concerns the bringing of alien passengers on steam and sail 
vessels from foreign ports, and has selected such vessels and their 
owners for taxation everywhere throughout the United States. 

The case is not one where a court can say the tax is not laid for 
the gênerai welfare of the United States. No court can say that it 
is not for the gênerai welfare of the United States to lay such a tax 
as this to defray the expense of regulating the immigration of aliéna, 
and of caring for immigrants as they arrive, and of relieving such as 
are in distress when they arrive, and of supervising the business, and 
of supporting and relieving such immigrants as may fall into dis- 
tress or need public aid, and of protecting the United States and the 
immigrants from fraud and loss. As the ship-owners hâve the priv- 
ilège of bringing the immigrants hère, and setting before them the 
inducements to come, it is for the gênerai welfare of the United States 
that those who come shall be directed to their destinations, and guardsd 
from being defrauded and robbed on arrivai, and kept from becom- 
ing at once a public charge through want of means, if needy. It is 
a tax laid to create a fund to be so used, which it must be assumed 
congress has said is a tax laid to provide for the gênerai welfare of 
the United States; and it is not the province of a court to say to the 
contrary. The course of législation and judicial décision shows that 
the objecta specified in this act are objeets which can be attained only 
through enactment by congress, which shall operate equally through- 
out the States, and are thus for the gênerai welfare of the United 
States. 

In respect to this case, and other cases arising under the act, it is 
alleged that treaties existed before the act was passed between the 
United States and the varions foreign countries of which the owners 
of the vessels bringing the passengers were citizens or subjeots, and 
that thé act violâtes the treaties in imposing the tax. The argument 
is', that the tax is really a tax on the passenger, and that the treaties 
forbid the laying of the tax. Inasmuch as the tax is laid on owners 
who are citizens of the United States and their vessels, as well as 
on foreign owners and their vessels, engaged in the same business, 
and because of that business, it is not perceived how there is any 
violation of any provision of any tifeaty, or how any provision for 
freedom of commerce or navigation, properly construed, can requjre 
more thàn this. Otherwise, the one nation would be prevented, 
under such provisions, from imposing on any goods imported from 
the other any higher duties than those imposed by. the latter on like 
goods coming from the foriper. There is ail the freedom of com- 
merce and navigation which the treaties require, .i^hen ail persons 
engaged in a givén business are treated alike, in the way of license 
fee or taxation. The passengers do not carry on the commerce or 
navigation by being passengers in the vessel, and there is no viola- 



"iHB HEAD-MOHEY 0A6ES. 141 

tion of thé true meaniïig of any treaty, in împosîng the tas only for 
passengers who are not citizens of the United States. 

But, aside from this, the act of congress, if in conflict mth. the 
prier treaties, supersedes them. It is provided as foUows by article 6 
of the constitution: "This constitution, and the laws of the United 
States which shall be made in pursuance thereof, and ail treaties 
made, or which shall be made, under the authority of the United 
States, shall be the suprême law of the land." The constitution re- 
quires that judicial of&cers shall be bound by oath to support the con- 
stitution. This requires them to see that both laws and treaties shall 
be the suprême law in an equal degree, neither more than the other. 
By article 2, § 2, of the constitution, the président has power, byand 
with the advice and consent of the senate, to make treaties. So 
far, the treaties are only compacts, binding on the two contracting 
parties, as between themselves as nations. But, when it is f urther 
provided that ail laws becoming such in the manner provided in the 
constitution, and ail treaties, shall be \the suprême law of the land, 
treaties bècome law, and laws become law, and judicial officers must 
treat both as of equal weight. A treaty is not the law of the, land 
at ail, and is nothing but acontract, except by virtue of the clause 
which makes treaties. and laws equally the law. Without that clause 
a treaty would not supersede a prier conflieting statute. As it does, 
so it must itself be, as. the suprême law of the land, superseded by a 
subséquent conflieting statute ; otherwise, the clause as to laws and 
treaties being both of them the suprême law would bave no opéra- 
tion. A treaty would, as against a prior conflieting statute, hâve no 
effect as the suprême law until a new statute had abrogated the old 
statute, and a statute would, as against a prior conflieting treaty, 
hâve no effect as the suprême law until a new treaty had supetseded 
the old treaty. The judicial décisions are to that effect. Taylor v. 
Morton, 2 Curt. G. G. 454; The Cherokee Tobacco, 11 Wall. 616; 
Eopes V. Clinch, 8 Blatchf . 0. G. 304 ; The Clinton Bridge, 1 Woolw. 
155; Bartram v. Bobertson, 15 Fed. Rep. 212. 

It is urged that children under one year of âge are not passengers, 
under the provisions of the act, so as to be chargeable with the duty, 
because in section 1 of the act of August 2, 1882, (22 St. at Large, 
c. 374, p. 186,) "to regulate the carriage of passengers by sea," it is 
provided that in calculating the number of cubic feet of space to be 
allowed for each passenger, in a vessel bringing passengers other than 
eabin passengers from a foreign port, children under one year of âge 
shall not be included. It is also urged that two children betweén 
one and eight years of âge should be counted as one passenger, be- 
cause it is 80 provided in section 1 of the last-named act, in regard 
to the cubic feet of space. The two statu tes hâve no relation to each 
other. Each ôf the children is a passenger, and is to oonnt as ope 
pa ssenger unless expressly. excluded. In respect to cubic. feet of space 
for Banitary purposes, there is a spécial provision in the one statute 
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as to children. In respect to the tax for the business, there is no 
-spécial provision in the other statute regarding children, and each 
person carried is a passenger. 

There must be a judgment for the défendant, with costs. The 
same resuit is reached in regard to the other actions ti'ied.by the 
court at the same time, brought agaiast the same défendant, for like 
causes of action, the facts being of the same character as in this suit. 
Those suits are brought by the Liverpool &, Great Western Steam 
Company, the Nord Deutscher Lloyd, Die Hamburg Amerikanische 
Packet Actien Gesellschaft, and De Koninglyk Nederlandsch Stoom- 
Yaart Maatschappy. 

PowEES OF United States Govebnment. By the révolution the pow- 
ers of government devolved upon the people of the United States ;' the body 
of electors composing the state;^ the sovereign people; every citizen being a 
constituent member,^ who had the power to irivest the gênerai government 
witli ail the powers they might deem proper and necessary, and to prohibit 
the States from exercising any powers incompatible with the objecta of the 
gênerai compact.* The government of the United States is one of delegated 
powera alone, liraited in the number of powers enumerated in the fédéral 
constitution, but suprême Within the scope of its delegated powers,' while 
State constitutions are but limitations on sovereign powers already existing;* 
and it is clbthed with absolute sovereignty to the extent of its powers,' sep- 
arate and distinct from state sovereignty,^ although they may operate on the 
same subject;' but in case of conflict the gênerai government is suprême.'* 
The powers actually granted must be such as are expressly given.or given by 
necessary implication; ii and in the exercise of ail those means, and the employ- 
ment of ail those agencies and instrumentalities, " necessary and proper for 
carrying into exécution its granted powers," the government of the United 
States is as suprême andindependent as the states which ci-eated it.^^ When- 
ever any act done under its authority is challenged, the proper sanction must 
be fOund in its charter, or the act is ultra vires and void.i' The constitution 
divides thé government into three departments, — the executive, législative, 
and judicial, — the Unes of séparation being clearly deflned and closely fol- 
lowed, neither heing permitted to encroach on the power exclusively confided 
to the other." Among the powers expressly granted is the power of taxa- 

iMcCuIIoch V, Marylaiid, 4 Wheat. 316jDart- «Ableman v, Booth, 21 How. B06; Newell t. 

montb CoUeee Case, 4 Wheat. 618î Green v. BM- People, 7 N. Y. 93 ; People t. N, Y. Cent. R. Co. 

die, 8 Wlieat. 1; Ogden t. Saunders. 12 Wheat. 24 N. Y. 41)6; Metrop. Bank v. Van Dyck, 27 N. 

213; Cherokee Nation v. Georgia, 5 Pet. 1. Y. 411. 

sPenhalIow v. Doane, 3 Dali. 93. «Brownv. Maryland, 12 Wbent. 419; Weston 

SScott T. Sandford, 19 How. 4M. t. Charleaton, 2 Pet. 449; Dobbins v. Krie Co. 16 

*MartinT. Honter'a, Lessee, 1 Wheat. 326. Pet. 435; Colleclor v. Diiy, 11 Wall. 113; Nat. 

5U. s. T.Crnlkshank, 92 U. S. 630; 1 Woods, Bank v. Com. 9 Wall. 333; Sweatt T. Boston, 

306 iMcCalloch T. Maryland, 4 Wheat. 316; Scott etc., H.Co. 6 N. B. H. 249; Passenger Cases, T 

V. Sandford, 19 How. 393; Ableman t. Booth, 21 How. 283; Tarble's Case, 13 Wall. 397. 

How. fiOii ; Lane Co. t. Oregon, 7 Wall. 76; Dob. lOTarble's Case, 13 Wall. 397; Malter of Far- 

bins V. Éfle Co. 1« Pet. 435 ; Gibbons V. Ogden, 9 rand, 1 Abb. (U. S.) 146. 

Wheat: 1; Brlfooe v. Bnnk of Ky. U Pet. 257; U Andrew.» v. Auditor, 28 Grat. 121. 

Krasber v, State, 3 Tei. Ct. App. 273; Fiûeld v. 18 id. ; Bank of Commerce v. N.Y- City, 2 Black, 

Close, 15 Mlch; B*; State v. Garton, 32 Ind. 1; 620; Bank Tax Case, 2 Wall. 200; Osbornv.Bank 

Stàte T. Gi-bson, 36 lad. 3S9 ; People v. Brudy, 40 of V. 8. 9 Wheat. 733. 

Cal. 198 ; Brndwell v. StatS. 16 Wall. 130. IS Pacifie 1ns. Co. t. Soûle, 7 Wall. 444. 

«OhioLifelns. &T.C0.V. Debolt, 16How. 428. UKIlbourn t. Thompson, 103 U.S. 163; Ex 

TMetrop. Bank v. Van Dyck, ii7 N. Y. 407. parte Stephens, 70 Mass. 659; Haybnrn's Case, 2 

bail. 409, note. 
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tion,i which is also granted by necessary implication as a meaiis in the ex- 
ercise of other powers expressly granted ; ^ and tiie exercise of tliis power is 
vested in the législative départaient, with which the judiciary cannot inter- 
fère. ^ 

CoNSTiTUTioNAL CoNSTRTiCTiON. Like every other grant, the constitution 
is to hâve a reasonable construction, according to the import of its ternis,* as 
defined in the vocabulary of tlie nation which adopted it.^ It should be so con- 
strued as to give eiïect to its différent clauses, and, as far as possible, to recon- 
cile them, and not let their seeming repugnancy destroy them;" and it must 
receive a practical construction J So a construction long carried into practice, 
though not sanctioned by judicial authority.is worthyof great considération.* 
Altliough the spirit of the constitution is to be respected not less than its let- 
ter, yet the spirit is to be collected chiefly from its wprds.' Where words ad- 
mit of différent intendraents, that must be selected which is most consonant 
with the object in view.i» ïhe argument from inconvenience cannot prevail 
over plain words or clear reason, but a construction which would necessarily 
occasion public or private mischief must yield to a construction which will 
occasion neither.ii Words are to be taken in their natural and obvious sensé, 
and not in a sensé unreasonably restricted or enlarged.12 Every word must 
hâve its due force and appropriate meaning, and no word should be rejected as 
superfluous or unmeaning;'* and care should be taken to reconcile words ap- 
parently discordant.''^ The same words hâve not necessarily the same mean- 
ing when found in différent parts of the instrument, and the peculiar sensé 
in whicii a word is used is to be determined by the context,'^ unless the mean- 
ing is completely ascertained,'' Adhérence to the letter must not be had in 
opposition to the reason and spirit of the enactment, and to effectuate the ob- 
ject intended it may be proper to deviate from the usual sensé of the words." 
Affirmative words are often in their opération négative of other objects than 
thosé affirmed, but they should not be construed negatively, where they hitve/ 
full opération, without such construction." 

Execution of Powers and Enforoement of Eights, The constitu- 
tion does not prof ess to enumerate the means by which the powers it cbnfers 
may be executed. If the means are appropriate, the necessity for their use 
is to be determined by congress alone." If the constitution guaranties a right, 
the national govçrnment is clothed with authority to enforce it;^' and one 
method may be applicable to one fundaraental right, while another may not."* 
So a wide discrétion is left to congress to détermine what is necessary.^^ In 
the exercise of its power " to lay and coUect taxes, duties, imposts, and ex- 
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cises," cotigress may, to enforce their paynaent, authorizo the distraînt and 
sale of either real or personal property without " due process of law." ^ 

G-ENEEAii Power ovbb Commehcb and Business. Congress has the 
gênerai power to imposé a tax on business, — such as digtilling, — and to im- 
pose penalties and forfeitures.^ So it may impose an excise tax on the circu- 
lation of state banks,* or pass a law imposing a license duty on those engaged 
in a business which is a subject of a police régulation by the state,* and al- 
though the business may be prohibited by the state laws.^ The mère imposi- 
tion of a tax by the United States does not authorize a person to pursue an 
occupation prohibited by state law; the régulation of such is in the domain 
of the police power of the state.* 

What not within THE PowEK OF CoNGEESS. The words "welfare of 
the United States," in the grant of power to congress to lay and collect taxes, 
do not authorize the taxation of means necessary for the exercise of the state 
government, nor for purposes which are within the exclusive power of the 
state;' so whether a municipality builds a road or loans its crédit, it is per- 
forming one of the functions of the staté, and its revenues are not subject to 
taxation by the fédéral government.' N"or can congress interfère with state 
taxation either as to the amount, assessment, or enforeement of the taxes;' 
nor, without the assent of the state, tax its means or instruments devised by 
the state for the collection of its own revenue;" nor Can ib tax the judicial 
proceedings of state courts.ii nor their process; '^ nor require a revenue stamp 
upon such process ; i* nor the bonds required by law from persons holding 
state offices ; " nor impose an income taix on the salaries of state offlcers,!' as 
state judges,'* or prothonotaries." Although it may impose a tax on the 
salaries of civil ofRcers, yet it caunot tax thosè over whom it has no constitu- 
tionai power." 

PoWBES CoNOUEEENT. The power of taxation conferred on the gênerai 
government does not operate as a prohibition on the states; it is a power con- 
current in the national and state governoieuts.i' Revenue is the life of the 
state, and congress cannot say when and where and in what manner it must 
be laid and collected.^" ïhe inference is that the individual states would, 
under the constitution, retain an independent and uncontrollable authority to 
raise revenue to any extent of which they may stand in need by every kind of 
taxation except duties on imports and exports, and this reconciles an indefinite 
power of taxation with an adéquate and independent power in the states to 
provide for their own necessities.^i The powers of congress are not exclusive 
except where the constitution expressly in terms so provides, or where they 
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are prohibited to the states, or where there Is a direct répugnance or incom- 
patibility in their exercise by the states.' Cîongress bas not the power to lay 
and collect ail taxes, else why in the same sentence almost prohibit the states 
from laying one kind of an indirect tax ? Such a prohibition admits that the 
right is in the states to levy and collect ail other taxes proper for the main- 
tenance of their govemments.^ 

Limitation on Power of Taxation. The only limitatation on the 
power of taxation conferred on congress by the constitution is timt " duties, 
imposts, and excises" shall be "uniform."^ "Uniform," means tlie same 
duties at ail ports in the states and territories, and that income taxes and ex- 
cises shall operate alike, including the District of Columbia.'* The provisions 
of the constitution were designed to secure uniformity as between the states, 
not as between différent kinds pf property ; " to eut off ail undue préférences 
of one State over another in the régulation of subjects affecting the common 
interests." ^ Where the law is uniform in conformance with the constitution, 
its validity does not dépend on the celerity or uniformity with which it can 
be executed.8 A capitation tax raay be imposed by congress not only in the 
states, but in the territories and in the District of Columbia.' Such a tax is a 
direct tax;' and direct taxes mustbe laid bythe ruleof apportionment.' The 
power of congress is necessarily eo-extensive with the territory of the United 
States, operating on ail persons belonging to the body politic.*" 

Eestrictions on THE PowEB OF CoNGRESS. The powcr of congress to 
interfère with exports is taken away by tbe provision of the constitution that 
" no tax or duty shall be laid on articles èxported from any state ; " " but a 
charge for a stamp on a package of tobacco intended for export, made as a 
means to preveht fraud, is not a tax on exports ;i* nor is an act regulating 
commercial intercourse with the insurrectionary states and imposing du- 
ties thereon.i' The first 10 àmeudments to the fédéral constitution are restric- 
tions on the power of congress ; they dp not apply to the states ;" and soof the 
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fifth amendment, which has no référence to the exercise of the powers of atate 
govemments.i 

Tbeaties and Aots of Congress as Suprême Law. A treaty is a 
solemn agreement between nations,^ and has the force of a law, binding upon 
the nation in the aggregate, and ail Its subordinate authorities and judges of 
every state.^ When duly ratifled, a treaty is the suprême law — the law of the 
•land.* It is to be regarded as équivalent to an act of congress, whenever it 
opérâtes of itself , without the aid of any législative provision ; and where a 
treaty and an act of congress are in conflict, the latest in date must control.^ 
Whether an act of cOngress shall prevail over a treaty is a question solely of 
municipal law as distinguishêd from public law.* It is suprême only when 
made in pursuance of that authority which has been conferred upon thetreaty- 
making department, and in relation to subjeots over which it has jurisdiction J 
Congress has the power to repeal a law contained in a treaty wilen it relates 
to subjects placed under the législative power.* When the terms of a stipu- 
lation import a contract, a treaty addresses itself to the political and not the 
judicial department, and congress must exécute it before it beeoraes a rule of 
couli.* The constitution does not forbid congress to pass lawS impairing the 
obligation of contracts;*" but an act of congress pasaed for the purpose of 
impairing the obligation of a contract would be void; yet if the primary ob- 
Ject of the act was within any of its ^ranted powers, it is valid.'' 

Passenger Tax. The provision of the United States constitution invest- 
ing congress with the power to regulate commerce extends to pei"sous as well 
as property.i^ So the imposition of a tax on passengers arriving from a for- 
eign port, by a state statute, is unconstitutional and void;" and so of an act 
discriminating as to Chinese immigration." A statute of a state, in so far as 
it requires payment of 70 cents for eaoh passenger coming into the state, in- 
spected, to ascertain if he is afflicted with leprosy, ,ia unconstitutional and 
void.15 " Iraports " and " inspection laws," within the meaning of the United 
States constitution, hâve référence solely to merchandise, and do not apply to 
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persons.* So a state slatute providing thab a tax of one dollar be levied uppn 
every alien passenger coming by vessel from a foreign port, oui; of which tax 
tbe commissioners of immigration are to expend such sums as may be neces- 
sary for the exécution of the state inspection laws, the balance tobe paid iiï<o 
the United States treasury, is a régulation of commerce and unconstitutionai.- 
The i-esult of the Pcmenger Cases is that a tax demanded of the master or 
owner of a vessel for every passenger is a régulation of commerce, within the 
exclusive power of congress, and, if imposed by a state statute, It is unconsti- 
tutional and void.' — [Ed. 

iPeople V. Compagnie Gênerais Transatlan. tPeopIe r. Compatnie Générale Tranaittlan- 

tigue,2 Snp. Ct.Kep.S7; 8. C. 10 Fed. Bep. 357; tique, e Sup, Ct. Itep. 87; 8. CIO Fed. keu.Sôr. 
Heuderton t. New York, 92 U. S. 259. SHenderson r. New York, 92 U. S. 259, aud 

cases crlticiaed. 



Ctjnaed Stbam-Ship Go. (Limited) v. Eobbrtson. 

(Vircuit Court, 8. D. New Tork. tieptember 6, 1883.) 

George De Forest Lord, for plaintifif. 

Eliku Root, Dist. Atty., for défendant. 

BiiATOHPOED, Justice. The questions in this case arise on a de- 
murrer to the complaint. They are the same as those discussed antl 
disposed of in the décision herewith made in the suit m the circuit 
court for the eastern district of New York, bronght against the same 
défendant by Edye and Vôlckens, ante, 135. Judgment is ordered for 
the défendant^ with costs. 



United States ». Seventt-Six Thousand One Hundbbd and 

TwENTT-FrVB CiGABS. 

Same v. Thirty Thousànd Cigabb. 
{District Court, S. D. New Tork. October 8, 1883.) 

1. PoRPBiTtJBE— Rbt. St. j 3397 — AOT March 1,1879, f 16— Uigabs — Falsk 

Bbaitd. 

Section 3397, Rev. St. , as amended by section 16 of the act of March 1, 1879, re- 
qnires that eacb of the items inentioued nïust be branded or Unpressed' ùpon 
boxes of cigars before removal from the factory, and tor the omlssiua of eith^r 
item required cigars are forfeited and mayOeseized in the hands of *ona jtué 
purchasers. 

2. BAME—NnMBBB OP FACTOnY. 

Wbere boxes nf cigars faad impresaed upon them ail tbe items reguired, but 
the number of the factory was false, J^M, that the section «quired the faciory 
numberto be iruly stated, ônd for not coniplylus therewitfl the cigare became 
forfeited. 
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3. SaME— A-MENDMBîirT OP 1879. 

The amendment of 1879 for the flrst tlme required the statement of fhe fac- 
tory number, and the oraission of a correct statement of the factory number 
became, by the amendment, a new ground ot forfeiture. Udd, therefore, con- 
demnation could not be had upon this ground, upon an information based 
upon section 3397 only. 

4. Same— Ambndmbnx. 

A jury having been waived, and the case tried by consent before the court, 
and no further évidence being desired to be put in by the claimant, lield, that 
the plaintifE's application to amend the information in substance by inserting 
a count upon the omission of the factory number under ihe act of 1879,should 
be allowed upon terms. 

Forfeiture of Cigars for Violation of Eev, St. § 3397. 

Elihfu Root, Dist, Atty., and W. W. Adams, Asst. Dist. Atty., for 
the United States. 

A. J. Dittenhoefer, for claimants. 

Brown, J. The above two actions were brought for the condem- 
nation of cigars seized by the revenue of&cers as forfeited to the gov- 
ernment for the violation of section 3397 of the Eevised Statutes. 
That section, as originally enacted, provided that "whenever any 
cigars are removed from any manufactory or place where cigars are 
made, without being packed in boxes, # * * or without the 
proper stamp thereon denoting the tax, or without burning into each 
box with a branding iron the number of the cigars contained therem, 
the name of the manufacturer, and the number of the district and 
the state, * * * they shall be forfeited to the United States." 

By the act of March 1, 1879, § 16, (1 Supp. Eev. St. 446,) the 
above section was amended so as to read : " Whenever any cigars are 
removed from any manufactory or place -where cigars are made," etc., 
*" without stamping, indenting, burning, or impressing into each box, 
in a legible and durable manner, the number of the cigars contained 
therein, the number of the manufactory, and the number of the district 
and the state, * * * they siiall be forfeited to the United States." 

The cigars seized were in proper boxes, properly stamped, and 
with the words "Factory No. 120, Dist. Fia.," and the number of 
cigars, legihly and durably impressed upon the boxes, and the stamps 
were canceled under yarious dates ranging from July 13, 1882, to 
December 13, 1882. Thèse brands would signify to purchasers that 
the cigars were Key West cigars, — a superior brand, commanding a 
good price in the market. 

The évidence on the trial showed that there was a factory No. 120 
in the Florida district, but that thèse cigars were not manufactured 
there, and never came from that factory. The brand impressed 
upon the boxes, as respects the words "Factory No. 120," was there- 
fore proved to he false ; and there was no other'place of manufacture 
designated on the boxes or on the stamps. There was no évidence to 
show where the cigars were in fact made, or from what place or fac- 
tory they were originally removed, and the information states that 
this was unknown. 
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Upon thèse facts I am of opinion that the cigars were lîable to 
seizure and forfeiture under the act of Maroh 1, 1879, above referred 
to ; not on the ground that that act, or any sections of the Eevised 
Statutes, impose a forfeiture upon boxes of cigars for having false 
brands upon them, for I am in doubt whether a forfeiture on that 
ground is clearly declared; but because the boxes do not hâve im- 
pressed upon them the number of the manufactory, as expressly re- 
quired by the amendment of 1879. This is not a case omitted from 
the language of the statute, as in French v. Foley, 11 Fbd. Ebp. 801, 
nor of any ambiguity in the law. The manufactory referred to is 
plainly the manufactory or place where the cigars are made. The 
reasonable construction, and the very language of the amendment, 
leave no possible doubt of that intention of the act. Such is its 
grammatical reading and meaning. The requirement of the amend- 
ment, therefore, is not satisfied by impressing upon the boxes the 
number of some factory other than that where the cigars are made. 
So far as respects compliance with the act, the case is the same as 
if there were no number of any factory impresed upon the boxes at 
ail. The amendment plainly requires that each and ail of the items 
specified must be impressed upon the boxes, and by its literal read- 
ing enacts a forfeiture for the omission of any one of the required 
items. As thèse cigars must hâve been made somewhere, and were 
proved not to bave been made at the factory designated, and no other 
was impressed upon the boxes, it follows necessarily that the boxes 
hâve not impressed on them the niimber of the manufactory where 
the cigars were made. 

It is argued that the government bas not proved that the cigars 
were not properly stamped and "branded when removed from the 
factory where they were made, because it is possible that thèse ci^rs 
were afterwards changed from the original packages into the boxes 
in which they are now found, and upon which thèse brands were 
placed for the purpose of deeeiving purchasers as respects the value 
of the article. The government is not called upon to me et and rebut 
such a hypothetical possibility. The law requires the boxes of cigars 
to be marked and stamped at the time and place when and where 
they are made and packed, and beforeany removal; and when cigars 
are found in boxes, with marks and stamps similar to those required 
by law, the presumption is that those were the marks and stamps put 
upon the original packages. If any défense could be established 
through proof of subséquent changes, the burden of proof is upon the 
défendant. 

The case being one of clear violation of the plain meaning and 
intent of the statute, the cigars were forfeited to the government and 
liable to be seized wherever found, even in the handsof 6à«a^de pur- 
chasers. Severe as the resuit of this law may sometimes be, no other 
doctrine is compatible with the enforcement of the rights of the gov- 
ernment ; and purchasers, knowing that such is the law, must protect 
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themâelves, as they are always able to do, by dealing with responsible 
persons. U. S. v. One Thouaand Nine Hundred and Sixty Bags ofCof- 
fee, 8 Craneh, 398; Henderson's Case, 14 Wall. 44; Galdwellv. U. S. 
8 How. 366; U. S. v. Fifty-six Barrels, etc., 6 Amer. Law Eeg. 32. 

While the cigars, therefore, were rightly seized as forfeited to tlie 
government, it is equally clear that the information in this case, as 
it stands, is net sufficient to support the condemnation. It contains 
nine counts, most of them unsustained by any proof. None of the 
counts are drawn under the amendment of 1879. The count which 
cornes nearest to the facts ia the fifth, which charges that the cigars 
were removed without the boxes having burned into them, with a 
branding iron, the number of cigars contained therein, the name of 
the manufacturer, or the number of the district and state. This 
count is drawn under the section as it stood before the amendment. 
By the amendment the name of the manufacturer is no longer re- 
quired. The district and the state, as the proofs show, are branded 
or impressed upon the boxes, and there is no évidence that the dis- 
trict and the state are not correctly stated. Nothing remains in the 
information, therefore, to support the condemnation. The only thing 
in fact laoking in the brand impressed upon the boxes is the true 
number of the factory where the cigars were made, instead of the false 
number which is found upon the boxes. The information, however, 
contains no référence to the number of the factory, and no such 
statement was required by the law on which the information was 
drawn. After the proofs were taken, and before the final argument 
was had before the court, application was made for leave to amend 
the information by inserting an additional count under the amend- 
ment of 1879, or amending the fifth count by referring to the omis- 
sion of the factory numb«r. 

Upon the part of the défense it is urged that it is incompétent for 
the court to permit such an amendment, on the ground that it is an 
entirely new cause of action. This question has been carefnlly con- 
sidered in revenue cases by Wilkins, J., in the case of Tiernan's 
Ex'rs V. Woodruff, 5 McLean, 143, and by Shebman, J., in the case 
of U. S. V. One Hundred and Twenty-three Casks, etc., 1 Abb. (U. S.) 
575, in which the conclusion arrived at is that, though the amend- 
ment would introduce a new cause of action, yet if it corresponds in 
character with the original count, is kindred in nature, and might hâve 
been included within the original déclaration, the amendment should 
be allowed. As the articles, moreover, were rightly seized, the dis- 
missal of the information for error in form would be no ground for 
restoring the goods seized to the claimant. The purposes of justice, 
as well as the convenience of the parties, would be promoted by an 
allowance of the amendùient. U. S. v. Whisky, 11 Int. Eev. Eec. 
109; U. S. V. Two Hundred and Six Barrels, etc., 3 Int. Eev. Eec. 
123. 

In the présent case, the amendment of 1879 introduces a new ground 
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for forfeitiire, namely, the failure to impress upon the boxes the fac- 
tory number, i. «., the true factory number. It is, therefore, in a cer- 
tain sensé, a new and différent cause of action; but in its gênerai 
nature it is entirely similar to the causes of forfeiture previously ex- 
isting ; it adds merely another item in the required détails of mark- 
ing ; and the amendment sbould, therefore, be allowed to oonform 
the pleadings to the facts proved; bat as the suit could not be sus- 
tained upon the information upon which the parties went to trial, 
the amendment should not be allowed except on payment of défend- 
ant 's reasonable expenses upon the trial. Ç. S. v. Batchelder, 9 Int. 
Eev. Eec. 98. 

No further évidence being desired to be put in by the claimant, 
and, npon the facts proved at the trial, it Seing admitted that the 
claimant will be nnable to make any further défense upon the amend- 
ment of the information, judgment will thereupon be ordered for the 
plaintiff. 

The amonnt of defendant's costs on amendment will be âxéd on the 
aettlement of the order, of which two days' notice may be given. 



Kabiseb V. Illinois Cent. B. Co. 

[Circuit Court, 8. D. loiea, 0. D. October 24, 1883.) 

L ISTKRSTATB CoMMBRCB — POWBK TO ReGULATK, WHERB VbsTBD— RaILHOA» 
TABIPPa— HOW FAB QO VERNED BT Statk Aots— Tbrms Dbpined, Etc. 

Article 1, i 8, of the conatitution of the United States confers upon congress 
the power " to regulate commerce with foreign nations and among the sev- 
eralstates." This power of congress is exclusive. It follows that the act of 
the gênerai assembly of lowa, approved March 23, 1874, providing for a tarifl 
of maximum chattes for the traasportation of freight and passengers by rail- 
Toads, in so far as it relates to through shipmentg over interstate Unes, is un- 
constitutional. 
S. Samb— Terms Defined asd Princjples Statbd. 

The court, in its opinion, laid down the following propositions as settled : 
(1) The transportation of merchandise from place to place by railroad is com- 
merce. (2) The transportation of merchandise from a place in one state to a 
place in another is " commerce among the states." (3) To flx or limit the 
charges for such transportation is to regulate commerce. (4) A statute flxing 
or limiting such charges for transportation from places in one state to places 
in other states is a régulation of commerce among the states. - (6) The power 
to regulate such commerce is vested by the constitution in ccingresSi (6) This 
power of congress is exclusive, at least in ail cases where the subjécts over 
which the power is exercised are in their nature national, or admit of one uni- 
form System or plan of régulation.' , 

By an act of the gênerai assembly of lowa, approved March 23, 
1874, a tariff of maximum charges was provided for the transporta- 
tion of freight and passengers by railroad. The act, by its terms, 
applies to "ail railroad corporations prganized or doing business in 
this state, their trustera, receivers, or lessees." It provides that "ail 
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railroads in this state shall be classified according to the groas 
amount of their respective annual earnings within the state per mile 
for tiie preceding year," and for a separate tariff of rates for each 
clasa. It also provides that the tarifï of rates so established shall 
"be considered a basis on which to compute the compensation for 
transporting freight, goods, merchandise, or property over any line 
of railroad within this state. This suit is brought to recover dam- 
ages for overcharges upon freight shipped frora points in lowa to 
points in Illinois and Wisconsin over a part of defendant's road in 
lowa, and over Connecting lines in the other states named. The an- 
swer sets up, among other things, that the statute above named 
neither had, nor was intended to hâve, any extraterritorial opéra- 
tion beyond the limits of lowa, and neither had, nor was intended to 
hâve, any application to or effect upon contracts, either expressed or 
implied, for the conveyance of persons or property from a point in 
one state to a point in another state. Plaintiff demurs to this an- 
swer, and the principal questions discussed by counsel are: (1) Did 
the act, by its terms, apply to interstate commerce ? (2) If so, is it 
constitutional ? 

A. B. é J. C. Cummins, for plaintiff. 

John F. Duncombe, for défendant. ' 

McCrabt, J. There may be room for doubt as to whether the act 
of 1874, by its terms, applies to interstate commerce. If it be con- 
strued as in pari materia with the subséquent act of the sixteenth 
gênerai assembly, (1876,) "for the relief of certain railroad companies, 
agents, and employés," there is, I think, sufficient ground for holding 
that it was only intended to regulate such tranaportation as was car- 
ried on within the state. The latter act provides for releasing rail- 
road companies from liabUity for having violated the act of 1874 upon 
certain conditions. Among thèse conditions was a requirement that 
such railroad companies should enter into bonds, with seeurity, con- 
ditioned that they would not seek to évade the provisions of the act 
of 1874 "by increasing or contriving any increase on through rates 
to points on its line outside of the state." If the original act itself 
was intended to apply to through shipments between points in this 
state and points in other states, it is ^fficult to see how it could hâve 
been evaded by increasing such rates. 

It is plain, therèfore, that the législature understood and oonstrued 
the original act as applicable only to local or state commerce, and 
sought by the supplemental act above mentioned to induce railroad 
companies to bind themselves by contract not to increase their 
charges upon interstate commerce for the purpose of making up for 
their losses under the law upon state commerce. 

If, however, the statute shall be held by its terms to apply to in- 
terstate commerce, I am of the opinion that it is in contravention of 
article 1, § 8, of the constitution of the United States, which confers 
upon congress the power "to regulate commerce with foreign nations 
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and among the several states." The question is one of great impor- 
tance, and, in some of its aspects, not free from difficulty. It bas 
been much discussed in the courts of the country, and especially in 
the suprême court of the United States. 

The foUowing propositions may now be laid down as settled, at 
least 80 far as the fédéral courts are concemed : 

(1) The transportatioa of merchandise from place to place by railroad is 
commerce. (2) The transportation of merchandise from a place in one state 
to a place in another is " commerce among the atates." (3) To flx or limit 
the charges for such transportation is to regulate commerce. (4) A stat- 
ute âxingorliraitiug such charges for transportation from places in one state 
to places in other states, is a régulation of commerce among the states. (5) 
The power to regulate such commerce is vested by the constitution in con- 
gress. (6) This power of congress is exclusive, at least in ail cases where the 
subjects over which the power is exercised are in their nature national, or 
admit of one uniform System or plan of régulation. (7) The state cannot 
adopt any régulation which does or may operate Injuriously upon the com- 
merce of other states. 

Thèse gênerai propositions are abundantly sustained by the foUow- 
ing, among other, authorities: Crandall v. Nevada, 6 Wall. 35; Pas- 
senger Cases, 1 How. 288; Gfibbon v. Ogden, 9 Wheat. 1; Case of 
State Freight Tax, 15 Wall. 232; Welton v. Missouri, 91 U, S. 279; 
Hall V. De Cuir, 95 U. S. 497; RaiVroai Go. v. Husen, Id. 469; 
Pensacola Tel. Go. v.Westtrn, etc., Tel. Go. 96 XJ. S. 9 ; Carton v. lïl. 
Cent. R. Ce. (Sup. Ct. lowa) 13 N. W. Eep. 67. 

It is insisted by plaintiff's counsel, in bis yery able and exhaustive 
argument in this case, that, conceding the soundness of thèse propo- 
sitions, the statuts in question may be upheld upon the ground that 
in enacting it the state exercised a power which is vested ooncurrently 
in the states and the gênerai government. That certain powers may 
be exercised by the states in the way of regulating Interstate com- 
merce, where no act of congress is interfered with, may, for the pur- 
poses of this casé, well be admitted. 

Assuming such to be law, the questions remain : 

(1) Whether the act in question, if applied tothrough shipments, or freight 
upon lines extending into or through several states, must not be held to 
relate to a subject which is in its nature national, or which admits of one uni- 
form System or plan of régulation. (2) Whether, if the power of the state to 
pass such an act be conceded, it does not necessarily include the power to dis- 
criminate agaiust the commerce of other states. 

If either of thèse questions is answered affirmatively, then the 
statute, in so far as it relates to through shipments over interstate 
lines, is in violation of the fédéral constitution. I am of the opinion 
that both questions must be so answered. 

It seems very obvions that the régulation of transportation of mer- 
chandise over a line extending, it may be, from the Atlantic to the 
Pacific océan, is a subject which is in its nature national. It is so 
because it necessarily concems the people of the whole country, and 
is beyond the législative power of any single state. It is also appar- 
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ent that such transportation not only admits of , but requires, a uniform 
System or plan of régulation. I do not understand the plaintiff's 
counsel as denying thèse propositions; but he insists that this state 
may regulate charges upon so much of the route as lies within its 
own territory. In other words, the contention of counsel is that 
each state over whose territory a line of Interstate railroad passes, 
may fix or limit the chargea to be made for the carriage of a cargo 
upon that part of the route which lies within its own jurisdiction. 

The considération of this proposition involves a détermination of 
the second question last ahove stated, viz., whether the statute in 
question, construed as authorizing the régulation of charges within 
this state, may not affect charges made for carriage in other states. 
To state the question in another form, it is this : Can each of the states 
through which a cargo must pass in going, for example, from Des 
Moines to New York city, fix the proportionate charge which shall 
be made by the carrier for the distance within its own territory? 
Such a line would pass through portions of the states of lowa, Illi- 
nois, Indiana, Ohio, Pennsylvania, and New York. How can lowa 
iix the amount to be paid for the carriage from Des Moines to the 
state line without indireetly affecting the rates to be charged in the 
other states? It must be borne in mind that the power to regulate 
includes not only the power to reduce, but the power to increase 
charges. If one of the states upon such a line can fix the charges 
for carriage within its own territory, what is to prevent it from 
authorizing its own carriers to demand and receive an undue and un- 
reasonable proportion of the gross amount ? If the proposition con- 
tended for be admitted, what is there to prevent the three states 
through which the cargo must first pass on its way to New York, from 
exacting more than one-half of the charge for the entire route ? or, to 
state the same question in another way, why may not the five states 
through which the cargo would pass before reaching the boundary of 
New York, exact in the aggregate the whole of a reasonable charge 
for the entire route, leaving nothing for the carrier within the state 
of New York ? And since no state law can hâve any extraterritorial 
force, is it not clear that the attempt to enforce the statutes of each 
of the several states, in so far as the carriage within such state is con- 
cerned, would lead to conflicts and disputes which no state authority 
would be compétent to adjust and détermine. 

Thèse considérations, I think, lead inevitably to the conclusion, 
not only that such commerce is the subject only of national con- 
trol and régulation, but that any attempt to devolve upon a single 
stâte the power to regulate it in part would necessarily give to such 
state the right to discriminate against other states of the Union. 

It is well known that one of the chief reasons which caused the 
constitutional convention to insert the commercial clause in the con- 
stitution of the United States, was the belief that if the power to reg- 
ulate commerce among the states was not taken exclusively into the 
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hands of the national government, rivalries and jealousîes would 
avise among the states similar to those which had existed under the 
oid confédération, which would lead practically to the destruction of 
interstate commerce, and it was regarded as specially important that 
no power in the législature of any one state to interfère with com- 
merce or trade in any other state should he recognized as existing. 

My conclusion is, therefore, that the statute in question, if held to 
apply to interstate commerce, is in violation of the constitution of the 
United States* In this view I am suppôrted by the récent décision 
of the suprême court of this state, {Carton v. III. Cent. R. Co., supra,) 
in which the act now under considération was held to be unconstitu- 
tional. If I were in doubt upon the subject, I should not hesitate to 
follow that ruling. 

I am not aware that the fédéral courts hâve ever in the course of 
our history undertaken to enf orce a state statute which has been held 
void by the suprême judicial authority of the state. I should hesitate 
long before undertaking to enforce in this tribunal any act of the 
state législature which the suprême court of the state has held, for any 
reason, to be nuU and void. To do so would be to give to suitors who 
can oome hère an unjust advantage over the citizens of the state who 
are compelled to submit their rights to the détermination of the state 
courts. 

The demurrer to the answer is overruled. 

See The Head-money Cases, ante, 135, and note, 142; Memphis <& L. R. B. 
Co. V. Nolan, 14 Fed. Kep. 532, and note, 534. 



GouLD V. Chicago, M. & St. P. E. Co. 

{Circuit Cowt, U. Minnesota. June Tenu, 1883.) 

Ejection of Passbngek from Train. 

A person on a train ref using to produce a ticket or pay his fare, sutjsequently 
changiug hi8 mind, and tendering full fare, would he entitled to continue his 
journey on the train. But if the refusai be accompanied by violent and abu- 
sive conduct, whereby the conductor is compelled to stop the train for the pur- 
pose of putting him ofE, he may forfeit such right to remain on the train, and 
the conductor, using proper discrétion, may eject such person, notwithstanding 
tender of full fare is then made. 

At Law. 

The plaintiflF, Gould, was ejected from the cars of defendant's rail- 
way at Union Park, a regular passenger station between JMinneapolis 
and St. Paul. He claimed that he purchased a ticket and boarded 
the train at the passenger dépôt in Minneapolis, and, on request, sur- 
rendered his ticket to the conductor, vrho subsequently demandéd his 
fare, and on refusai of payment put him off. 
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The testimony was oontradictory upon ail the material facts. The 
plaintifif testified that when the cpnductor stopped the train at Uniou 
Park station and commenced to put him off, he offered the price of a 
ticket. The évidence on the part of the défendant was to the effect 
that the plaintiff boarded the train after it left Minneapolis, and 
when reqiiested by the conductor to give up his ticket, declared that 
he had already done so, and upon a déniai thereof by the con- 
ductor, and a further request for his ticket or his fare, refused to 
deliver up either, became abusive and violent, and that thereupon 
the conductor put him ofp the train. 

G. K. Davis and J. N. Oranger, for plaintiff. 

Bigelow, Flandrau é Squires, for défendant. 

Nelson, J., after a statement of the matters at issue, and calling 
the attention of the jury to the law defining the rights of the public 
and the duties of raiiroad companies, inter alla, charged the jury that 
uniess a person unlawfuUy on the train had, by his improper conduct, 
compelled the conductor to stop it for the purpose of putting him off, 
and persisted in his refusai to pay fare from the place where he 
boarded the train, and became violent and abusive, until the con- 
ductor had to resort to extrême measures, — as, for instance, by force 
pull him from his seat, — he might change his mind, and if fuU fare 
was tendered the conductor was bound to receive it; and if he put 
him off after such tender the railway Company is liable. 

The jury found a verdict for the défendant. 

See Hall v. Memphi» <& 0, S. Co. 15 Ped. Bbp. 57, and note, 69. 



Bbookett ». New Jebset Steam-Boat Co. 

(Oirmit Court, N. D. New York. 1883.) 

L Nbgligiîncb— Injtirt to PAssBNaBR— Question for Jubt. 

Where there is, upon the main issue, a disputed question of fact, It cannot be 
properly withdrawn from the considération of the jury, and it would be error 
for the court in such case to direct a verdict. 
a. Bame— EviDBifCE— Chaeactbb of Witnbss. 

Questions aflfecting the character of a witness are not incompétent, and may 
be properly allowed on cross-examination. 

'8, Bame — Res Qbst^. 

In an action arising out of an altercation on ship-board, testimony as to what 
was said by any ofHcer of the vessel during the altercation held admissible as 
part of the ree gestœ. 
4. Bame— Evidence— Refusai, to Steikb Out, when not Errob. 

It is a well-settled rule that a refusai by the court to strike out évidence 
which was not objected to when offered is not error. 

This action was tried at the last January circuit, and resulted in a 
verdict of |5,500 for the plaintiff. The plaintiff was a deck passen- 

lAfflrmed. See 7 Sup. Ct. Rep. 1039. 
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ger on one of the defendant's boats from Albauy to New York. He 
was asieep on the freight, abaft the shaft, at a point where the rules 
did not permit him to be. He was pulled from this position by the 
company's watchman, and in falling received very serions injuries. 
The question submitted to the jury was whether more force than was 
necessary was used in removing him. The plaintiff and the watch- 
man, Thiel, were the principal witnesses. Their versions of the main 
transaction were in direct conflict, — the one establishing négligence 
on the part of the défendant, the other on the part of the plaintiff. 
The défendant now moves for a new trial. It.is contended that there 
was error in admitting, on cross-examination, évidence of the watch- 
man's quarrelsome disposition; in refusing to strike out, on motion, 
testimony which was given without objection; and in refusing to di- 
rect a verdict for the défendant. 

W. P. Prentice, for the motion. 

E. E. Sheldon, opposed. 

CosE, J. For reasons stated at the argument the court would not 
hâve been justified in directing a verdict for the défendant. There 
was, upon the main issue, a disputed question of faot, which could 
not properly hâve been withdrawn from the considération of the jury. 
The questions objected to, affecting the character of the witness 
Thiel, were, I think, proper on cross-examination. Real v. People, 
é2 N. T. 270. Criticism is made that the déclarations of the assist- 
ant mate were incompétent. That part of the testimony, however, 
to which the attention of the court is particularly directed as being 
prejudicial to the défendant, was admitted before any objection or 
exception was taken. But in any view of the case I am of the opin- 
ion that what was said by an officer of the vessel, during the alterca- 
tion, was admissible as part of the res gestœ. Curtis v. Railroad, 49 
Barb. 148. 

Two of the exceptions argued relate to the refusai of the court to 
strike out certain évidence which was not objected to when offered. 
Without discussing the question whether the évidence should hâve 
been received, had a timely objection been interposed, it is suffieient 
to say that the rule is well settled that a refusai to strike out, in such 
circumstances, is not error. Gawtry v. Doane, 51 N. Y. 90; Levin v. 
Russell, 42 N. Y. 256; Platner v. Platner, 78 N. Y. 90. I hâve ex- 
amined the other exceptions referred to in defendant's brief, but 
think none of them well taken. 

The motion for a new trial is denied. 
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In re Accounting of Babne3, Assignée of Vetterlein & Co. 
(District Court, S. D. Nm York. October 8, 1883.) 

1. Bankbdptct — Apsignbe's Accounts — Book-Keeper. 

On an assignee's accounting in bankruptcy, chargea for the employaient of 
a book-keeper wiU not be passed beyond wliat is proved to liave been neces- 
sary in the administration of the estate, nor for a longer period thaa the exi- 
gencies required. 

2. Same— Rent. 

Where charges are made for a book-keeper employed partly in the Personal 
business of the assignée and partly for the estate, no apportionment of charges 
by the assignée wilT be approved, except upon proof of the services rendered, 
their necessity, and reasonable value. And the same rule applies to rent for 
offices used for both purposes. 

3. Same — Quantibi Mbruit. 

Where a separate office, or office privilèges, are proved to be necessary in the 
business of settling a bankrupt estate, and such office room is furnisbed'ln a 
building of which the assignée is landloi-d and owner, he may be allowed, on a 
quantum meruit, the reasonable value of such room as is proved to hâve been 
necessary, for the necessary period, subject, however, to the jealous scrutiny 
and suspicion which attach to such a claim by the assignée in his own favor. 

4. Same — Remission Pkocbedings. 

It is not the duty of an assignée to litigate légal demanda in the iaterest of 
one set of creditors against another; and where a légal preferred demand in 
favor of the United States against the bankrupts, as a forfeiture for the value 
of goods fraudulently imported by the bankrupts, has been allowed by the dis- 
trict and circuit courts, any application for remission should be at the expense 
of the gênerai creditors interested. 

5. Same— Ordbb of Court. 

An order from the court for the payment of certain disbursementa in such 
proceedings having been obtained, the disbursemeuts made were passed ia the 
assignee's account. 

6. Same — Attobnbyb' Chakgbs. 

The attorneys having charge of the proceedings in behalf of the assignée 
were bound to take steps to procure indemnity from the gênerai creditors, in 
whose interests the remission proceedings were instituted by them, before in- 
curring large expenses tlierein ; not having donc so, and the proceedings being 
fruitless and without beneflt to the estate, hdd, neither they nor the assignée 
had any claim for their services in the remission proceedings, as against the 
fund. 

In Bankruptcy. 

James K. Hill, for the assignée. 

Samuel Clark, for the United States. 

Beown, J. In determining the exceptions arising upon the re- 
port of the spécial examiner on the accounts of the ahove assignée, I 
find it impossible to reach any satisfactory resuit. The difficulties 
attending the administration of this estate through nearly 13 years 
hâve been extraordinary ; the necessary expenses seemingly intolér- 
able; and to thèse are added further claims, which are clearly inad- 
missible as they stand, but which cannot be whoUy disallowed with- 
out évident injustice. 

The assets collected, exclusive of interest on deposits, hâve been 
about $114,000. The collections were ail made, except about $7,000, 
prior to January 1, 1873, or within less than two years of the assignee's 
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appointment. Of thèse collections about $34,000 were ordered dis- 
tributed by a dividend amoiig the gênerai creditors in September, 
1871, prior to the preseùtment of the claim of the United States. 
The claim of the latter, amounting to about $100,000, for the value of 
property forfeited by the bankrupts through frauds in importations 
several years before the bankruptcy, was presented in 1872, and ad- 
judged a légal demand by the district and circuit courts, and would 
absorb ail the residue of the assets. A payment of |3,000 on ac- 
count of this claim was ordered and paid in 1882. 

By the assignee's accounts presented to the spécial examiner ail 
the residue of the estate, ho^rever, above the two sums above paid, or 
ordered paid, would be absorbed in the expenses of its administra- 
tion. Some further collections are expeoted to be made from several 
Ufe-insurance policies adjudged to belong to the estate; but thèse 
cannot swell very much.thé aggregate amount realized from the es- 
tate; and from the policy onthe life of T. H. Vetterlein it is doubt- 
ful if as much can be realized as the estate bas already expended in 
keeping it alive, and the wisdom of the course adopted, and of the 
orders allowing the payments to be made upon it, may well be ques- 
tioned. In re McKinney, 15 Fed. Ekp. 535. Deducting thèse and 
other similar advanees for the préservation of the estate, tbere re- 
main some $80,000 of charges and allowances asked for in the as- 
signee's account upon collections which may possibly reach $130,- 
000, bésides interest. DiflBeult and extraordinary as this bankruptcy 
has been from its inception, it does not warrant any such excessive 
proportion of expenses to collections as would arise from an allow- 
ance of the charges claimed. 

The main large items making up the bulk of this amount of ex- 
penses are : 

(1) The fées of varions attorneys in New York and Pliiladelphia, 

about - - - . - - - 625,000 

(2) For Mr. Sharp, as book-keeper, 13 years, about, - - 16.000 

(3) Rent of offices, 13 years, about .... 6,000 

(4) Extra allowance- asked for assignée, - - 24,000 

Of the remainder, some |4,000 already paid, and $2,000 not yet 
paid, were incurred in the endeavor to procure a remission by the 
secretary of the treasury of the claim of the United States above re- 
ferred to. Of the first three items, more than three-fourths bave 
been incurred since January 1, 1873, during which period only about 
$7,000 bave as yet been colleoted; while upwards of $105,000 was 
collected prior to that time. There hâve been several attacks by suit 
against the assignée, involving, it is said, the entire assets in bis 
hands, against which it was necessary for him to défend; and most 
of the collections were obtained through suits in one form or another ; 
80 that the estate has thus been kept in perpétuai litigation, not 
merely in the enforcement of the rights of the assignée against others, 
bat in self-defense against unfounded daims. 
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In the careful report submitted by the spécial examiner he has al- 
lowed the attomeys' bills without réduction. For the item of book- 
keeper he has allowed $7,500; for rent, $650, during the first 13 
months only; and he has net reeommended any extra allowance to 
the assignée; making a réduction in the gross amount claimed of 
$34,275. Both the assignée and the government hâve excepted to the 
report: the former for the disallowance of the amounts charged in 
the first three items above stated; and the governinent for the allow- 
ance of certain portions of attorneys' feea. 

1. It is impossible to justify the employ ment of Mr. Sharp as a book- 
keeper, at a large expense to the estate, during the long period of 13 
years, as claimed. There was nothing sufficient to warrant bis long 
rétention at such an expense. After January 1, 1873, little remained 
to be done in the ordinary business of a book-keeper. The collec- 
tions were already chiefly made. The extraordinary litigations which 
followed doubtless required the fréquent services of Mr. Sharp, or of 
some compétent person, as an expert to examine the books, and to 
testify in the various causes. In the remission proceedinga, also, Mr. 
Sharp doubtless rendered services of a most laborious and pains- 
taking character. Thèse purposes, however, are not, in my judg- 
ment, sufScient, with the little ordinary business of the estate remain- 
ing after January 1, 1878, to justify the continuons employment of a 
book-keeper during 10 years foUowing at a constant salaryof $1,200. 
During most of this time Mr. Sharp was also employed in other 
business in which the assignée personally was interested; and the 
charge of $1,200 is an apportionmènt of his salary made by the as- 
signée by a gênerai estimate, upon data which do not sufficiently ap- 
pear to make it possible for the court to sanction it. Charges in 
gross, made in this manner, for the services in part of a person other- 
wise employed by the assignée individually, cannot pass in that 
shape, and can never be allowed, except upon proof of the services 
rendered, their necessity, and their reasonable value. 

From the entry of October 17, 1871, it appears that Mr. Sharp's 
services began June 28, 1871, at the rate of $2,000 per year; and 
there is nothing indicated by the débit and crédit sides of the 
assignée' s account, or in ail the explanatory évidence, from which 
I am satisfied that it was necessary to continue his services at such 
a salary beyond the end of December, 1872, a period of 18 months, 
which, at $2,000 per year, would amount to $3,000. In allowing 
$7,500 for Mr. Sharp's entire services, the examiner has, in effect, 
allowed $4,500 for subséquent services, — a libéral amount, as it seems 
to me, for everything whish the proof discloses ; and to reach this 
sum, at least $1,000 or $1,500 must be charged to the account of 
his services in the remission proceedings. The same remarks apply 
in part to the charges for rent. The sum of $1,300, charged by the 
assignée for the first 13 months at the rate of $100 per month, is an 
apportionmènt made by the assignée of a larger aum paid by him 
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for offices whîch were in part used for his own business, the rent of 
whicb was "equated" by him, as be aays, according to the space 
occupied by each; but neither the whole rent paid nor other suffi- 
cient data are given in évidence, from which the court can see whether 
the apportionment made was proper or not, and it must, theref ore, be 
disregarded, and only such allowance be made for rent as the évidence 
shows to bave been neeessary and proper for the uses of the estate. 

2. Where an office or office room is actually neeessary for the busi- 
ness of an estate, I think an assignée, who, as landlord, having 
promises to let, bas used any of his own premises for office purposes 
in addition to what he was otherwise using in his own business, may 
be allowed a reasonable compensation for such rooms as are proved 
to hâve been neeessary, and for so long only as the necessity exists. 
If the case is such that he must otherwise hâve rented office room 
from others, I think he may charge the reasonable value of what he 
bas saved the estate by furnishing office rooms in his own building. 
But as such an arrangement involves a dealing with himself in a 
double character, i. «., as a trustée, and as a private individual hav- 
ing opposing interests, no contract made by himself in thèse conflict- 
ing capacities, and no charges made by, or vouchers given to, himself, 
bave, in themselves, any légal force or validity; he can recover only 
on a quantum mentit, and the burden is upon him to prove clearly, 
and under circumstances which the law déclares, and which gênerai 
policy requires, shall be regarded with suspicion and jealously scru- 
tinized, the necessity of hiring the rooms furnished by him, how 
much room was neeessary, whether adapted to the requirements of 
the estate and not unnecessarily expensive in character, how long the 
necessity existed, and the reasonable value. I am satisfied that ail 
the office room and privilèges required for the uses of the estate, and 
of Buitable character, could bave been obtained during the first 13 
months for the sum of $650, which the examiner bas allowed, and 
that $300 for the folio wing year, and $250 per year for the remain- 
ing 10 years, would bave procured ail the suitable room and privi- 
lèges which the necessities of the estate required, and that those 
amounts are ail that sbould be allowed to the assignée for such priv- 
ilèges in his own building. 

3. Considering that the debt of the United States had been adjudged 
a valid elaim against ' the estate by the district and circuit courts, it 
is not without difficulty that the large charges and expenses which 
the assignée incurred in subsequently attempting by the remission 
proceedings to get rid of that claim can be allowed. Thèse expenses, 
with what must be included for Mr. Sbarp's services, as above stated, 
amount to about $6,600 or $7,000, if the unpaid item of $2,000 for 
attorneys* fées be also included. Conceding even that the rémission 
proceedings were in the nature of an appeal to the équitable powers 
of the secretary of the treasury, the question was not one in wbicb the 

v.l8,no.3— 11 
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assignée as such had any direct ijaterest. The daim of the United 
States had been finally adjudiçated as a légal demand against the 
estate by the district and circuit courts. 

The question of rémission was one in which the gênerai creditors, 
as the persons to be prejudiced by the préférence to the United States, 
should its olaim stand, were the only persons concerned, as respects 
the assets of the estate, and they were the persons, therefore, who 
should hâve borne the burden of any litigation which was necessary 
in their interest to set the claim of the government aside. It is not 
the ordinary duty of an assignée to litigate and resist by successive 
appeals one set of creditors' claims in the interest of another set of 
creditors. The creditors themselves hâve the right to take ail neces- 
sary légal steps to protect their own interests against other creditors 
whose claims they think should be disallowed. And when it is per- 
ceived that further proceedings for relief against a légal but inéqui- 
table demand (such as tbis claim of the United States for a forfeiture, 
above $5,000 or $6,000, clearly was, since it resulted in no punish- 
ment of the guilty bankrupts, as the statuts intended, but in sheer 
robbery of their creditors, who were innocent) is likely to involve a 
large outlay for the benefit of the gênerai creditors, it is the évident 
duty of the assignée either to obtain the express order of the court, 
on notice to the creditors, .allowing such proceedings at the expense 
of the estate, or else to obtain indemnity from the creditors for whose 
interest the proceedings are taken. At an early stage in the remis- 
sion proceedings it was évident that the expenses would be large. It 
was protracted through four or five years, and in the end unsuccess- 
ful. In effect, the United States, the successful litigant, is now asked 
to pay, not only ail the necessary disbursements, but some $3,000 
fées of attorneys and counsel in an unsuccessful effort to set aside 
their légal demand. Ail thèse expenses bave been paid by the as- 
signée, excepting $2,000 charged by bis attorneys for their own serv- 
ices. The charge itself is a light one for the time and labor expended 
in thèse proceedings ; and, if they are in a position to claim compen- 
sation, they are doubtless entitled to at least this amount. The as- 
signée no doubt acted in good faith upon the advice of his attorneys. 
But the attorneys were the responsible advisers of the assignée, and 
had chfirge and direction of aÛ the proceedings. Before going far 
in such expensive litigation they were bound to take measures to pro- 
tect the estate from any considérable loss in case of failure, by ob- 
taining indemnity from the gênerai creditors in whose interest alone 
the proceedings were conducted, 'unless the court should authorize 
the proceedings to go forward at the expense of the estate; and hav- 
ing negleeted thèse précautions, and thus involved the estate in a 
fruitless litigation at large loss, they are in no position to claim com- 
pensation for their own services in that proceeding, but must be re- 
garded as prosecuting at their own risk; so far, at least, as their own 
compensation is concerned. 
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If the court, looking back, could see that it might possibly hâve 
ordered the remission proceedings to hâve been prosecuted at the ex- 
pense of the esta te, it might justify it now. But no suoh order, it is 
believed, could hâve been granted. The order of Judge Blatchford, 
reciting that it was "a proper case for an inquiry as to reinission," had 
no référence to the question at whose expense such proceeding should 
be had, and furnished no authority or excuse for incurring large ex- 
pense without first obtaining indemnity from the gênerai creditors, foi 
whose benefit alone the proceeding was taken, or, upon their refusai 
to give it, for not abandoning the proceeding. A subséquent order 
did, however, authorize the assignée to pay certain disbursé'ments, 
and upon this ground I pass the disbursements already paid. The 
charges for service of the attorneys, whose duty it was as the responsi- 
ble advisers of the assignée to protect the estate from loss, cannot be 
allowed. 

4. The exceptions also taken by the government to the attorneys' 
charges on the accounting must be in part sustained. The accounting 
was first directed to be had before Begister Allen in December, 1879, 
where full opportunity existed for ail the proof necessary to sustain ail 
just charges of the assignée and, his attorneys. That proceeding was 
pending before the register 16 months. The government excepted 
to their claims, and they put in such testimony as they were advised, 
both being examined. The attorneys then claimed $250 ohlyon the 
accounting, and that bas been allowed. But when the report was 
filed, the testimony was found to be so vague and gênerai that the 
court was unable to détermine the claims and exceptions presented; 
and in January, 1882, a further référence to a spécial examiner was 
thereby made necessary, upon which an additional sum of $1,285 ia 
charged by the attorneys, besides a considérable sum as fées of the 
examiner. Had the accounts and charges been propeiiy authenti- 
cated and proved before Begister Allen, as the assignée and his at- 
torneys were bound tp establish them clearly and in détail, when 
excepted to, it would bave involved only a comparatively small addi- 
tional expense, and the subséquent proceedings would bave been 
avoided. The proceedings before the spécial examiner, also, bave 
been unjustifiably prolonged, and marked by great prolixity and 
répétition of vague generalities, cansed largely, no doubt, by the great 
delay in the accounting; no attention to the law as to quarterly ac- 
counts having been given. I can allow, therefore, but $250, in addi- 
tion to the amount allowed before the register for ail services of the 
attorneys, in connection with the assignee's accounting up to and 
including the entry of the order hereon. 

The other items excepted to, which are of a gênerai character, 
should, I think, be allowed. 

Considering the peculiar and altogether exceptional character of 
this bankruptcy, it seemed to me a case in which some additional 
compensation might be allowed to the assignée ; but upon submission 
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of the question, together with ail the proofs and arguments to the 
circuit judge, as required by raie 30, it is not considered that the 
circumstances are of such a nature as to authorize a spécial allow- 
ance. 

The opinion of the circuit judge states the reasons for this con- 
clusion. 

An order may be entered passing the assignee's aecounts as al- 
lowed by the spécial examiner with the above modifications. 



May V. Le Claibe and othèrs, Ex'rs, etc. (No. 6077.) 

Beowning, Assignée, v. Huedle and others. (No. 6073.) 

Same V. Bbadshaw and others. (No. 6074.) 

[Circuit Court, S. D. Illinois. December 12, 1882.) 

L Insolvenct — Dehd8 of Tbust — Whbn Dbkmbd Fraudulent. 

TJnder the bankrupt law, as amended by the act of June, 1874, it was nec- 
essary tliat thèse things should concur in order to render a deed of trust la- 
valid: Itmust liave been executed within two months of the filing the péti- 
tion in bankruptcy ; the bankrupt must hâve been insolvent, or it must bave 
been made in contemplation of insolvency ; the deed of trust must hâve been 
made with a view to give a préférence ; tlie party to wbom the trust deed was 
made must bave had reasonable cause tobelieve that the bankrupt was insolv- 
ent at the time, and must bave known that the deed of trust was made in 
fraud of the bankrupt law. 

2. Samb— Insolvency Definbd. 

The gênerai définition of insolvency in the bankrupt law, as stated by the 
courts, is an inability in the bankrupt to pay his debts as they mature in the 
usual course of business. 

3. Samb — What Knowledge on the Part op the Pkbfbrbed Ceeditor will 

BB SUEFICIENT TO InVALIDATE THE DbED. 

The suprême court of the United States makes a distinction, in considering 
cases of this kind, between reasonable cause to believe and reasonable cause to 
suspect that a person is insolvent ; the créditer must hâve such a knowledge of 
f acts as to induce a reasonable belief of his creditor's insolvency ; but from 
knowledge of certain facts on the part of the créditer, the law will imply knowl- 
edge of others. 

Chancery. 

(6077 :) James A. Connolly and McClernand <& Keys, for plaintifif. 
Stuart, Edwards & Brown and Putnam à Rogers, for défendants. 

(6073:) Scqfield é Hooker and N. M. Broadwell, for plaintifï. C. 
C. Preston and J. H. Hungahl, for défendants. 

(6074 :) Scofield é Hooker and N. M. Broadwell, for plainiiff. J. 
H. Hungahl and Stuart, Edwards é Brown, for défendants. 

Drummond, j. Thèse three cases hâve been presented and argued 
together. They were bills filed to set aside a trust deed executed by 
the bankrupt to Preston, for the use of Hurdle, dated February 12, 



MAT V. LE CliAIRBS. 16Ô 

1878, and another trust deed to Près ton, for the use of Bradshaw, 
dated February 25, 1878, for the reason that thèse deeds were given 
by the bankrupt to creditors by way of préférence, and in viola- 
tion of the provisions of the bankrupt law. Grittings beoame a 
voluntary bankrupt, by a pétition filed in the district court on the 
eighteenth of March, 1878, under which he was adjudged a bankrupt, 
and plaintiff was appointed his assignée. The circumstances con- 
nected with the deed of trust given to Hurdle were as foilows : Git- 
tings had borrowed a sum of money, for which he had given his note, 
with Hurdle as security. He had stated to Hurdle that he would be 
unable to pay the note when it fell due, and that ifc would be neces- 
sary for Hurdle to pay it, and that he would give Hurdle security for 
his liability on this note; and thereupon the deed of trust in question 
was executed, Hurdle having given his own note to the creditor of the 
bankrupt for the amount due. The obligation to Bradshaw, for 
which the deed of trust was given, was incurred under somewhat 
similar circumstances, both Hurdle and Bradshaw being, at thé time 
the respective deeda of trust were given, liable to the creditors of the 
bankrupt on notes which he had given for money borrowed by him. 
A large amount of testimony was taken, and the case was referred 
to the register, who made a report to the district court, finding that 
the plaintiff was entitled to a decree in each case, on the ground that 
the deeds of trust constituted an unlawful préférence, and they were 
in violation of the bankrupt law. That report was confirmed by the 
district court, and from thô decrees of the district court appeals hâve 
been taken to this court. 

Under the bankrupt law, as amended by the act of June, 1874, it 
was necessary that thèse things should concnr in order to render the 
deeds of trust invalid: They must hâve been executed within two 
months of the filing of the pétition in bankruptcy; the bankrupt 
must hâve been insolvent, or they must hâve been made in contem- 
templation of bankruptcy or insolvency; the deeds of trust must 
hâve been made with a view to give a préférence to Hurdle and Brad- 
shaw; Hurdle and Bradshaw must hâve had reasonable cause to be- 
lieve that the bankrupt was insolvent at the time, and they must 
hâve known that the deeds of trust were made in fraud of the bankrupt 
law. The words " know " and " knowing " were, by the amendment 
of June, 1874, one inserted in the thirty-niuth section and the other in 
the thirty-fifth section of the bankrupt law, as it originally stood. 
The question for this court to détermine is whether the plaintiff has 
brought himself within thèse varions conditions of the bankrupt law, 
so as to be entitled to a decree. There can be no doubt that at the 
time the deeds of trust were executed the bankrupt was in fact in- 
solvent, and consequently they operated to give a préférence to the 
creditors whose debts they were made to seeure ; and supposing that 
the bankrupt, in the language of the suprême court of the United 
States in Grant v. Nat. Bank, 97 U. S. 82, was an ordinarily intelli- 
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gent man/we must assume that the deeds of trust were exeçuted witla 
a view to give a préférence to those oreditors. , 

The principal difficulty consista in this: Had they reasonable 
cause to believe that the bankrupt was insolvent at the time, and did 
they know that the deeds of trust were made in fraud of the bankrupt 
law? The gênerai définition of insolvency in the bankrupt law, as 
stated by the courts, is an inability in the bankrupt to pay his debts 
as they mature in the usual course of business. There is abundant 
évidence in the record of the inability of Gittings to do this ; and the 
évidence shows that this fact was known to the ereditors secured by 
thèse deeds of trust. The struggles which the bankrupt was making 
in the early part of 1878, and at the time thèse deeds were exeçuted, 
to relieve himself from the difficulties growing out of his indebted- 
ness, were known to thèse ereditors. The suprême court of the United 
States, in the case already referred to, says that reasonable cause to 
believe is aomething différent from having reasonable cause to suspect 
that a person is insolvent ; that the two phrases are distinct in 
meaning and effect; that the créditer must bave such a knowledge of 
faets as to induce a reasonable belief of his debtor's insolvency. This 
may be admitted, and yet it will be often difi&calt, if we corne to ana- 
]yze the state of mjnd of the créditer, to décide in some cases where 
suspicion ends and belief begins. But assuming that the définition 
given of insolvency, as just stated, is correct, and assuming further 
that they were ordinarily intelligent men, then the facts within the 
knowledge of the ereditors, and of their trustée, Preston, must hâve 
been sufficient to produce a belief in their minds that the bankrupt 
was insolvent. If this is so, then it would seem to follow, as a nec- 
essary conclusion, that they knew the deeds of trust were made in 
fraud of the bankrupt law, because belief in the bankrupt's insolv- 
ency, and knowledge of the fact that thèse deeds were made to se- 
cure some of the ereditors, would constitute knowledge that they were 
exeçuted in fraud of the bankrupt law. It must be admitted that 
the cases are not free from difficulty, and they dépend upon an ex- 
amination and a clear understanding of ail the testimony; but ap- 
plying the ordinary tests, and judging of the motives of men from the 
facts proved, I think the fair inference is that thèse deeds of trust 
were made by Gittings, while insolvent, to give, and did give, an un- 
lawful préférence to the ereditors named therein, and that they were 
in fraud of the provisions of the bankrupt law. 

The decrees of the district court will, therefore, be affirmed. 
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Ex parte -Ebb. i 
[Oireutt Court, N. B. Illinois. October 8, 1883.) 

1. Extradition Trbatt betWeen United States and Pbru — CriminaIi Brooght 

WITHIN JURISDICTION OF COURT — ARREST— HaBBAS CoRPUS. 

By a treaty of extradition between the United States and Paru, the latter 
agreed to deliver up to justice persons who, being accused or convicted of the 
crime o! larceny or forgery, committed within the territory of the United 
States, sought an asylum or should be found within the territory of Peru>, in 
the tnanner and upon the terms therein stated. A person being accused of hav- 
ing committed ihqse crimes in Illinois,' fled to Peru, and was there found. 
Certain measures were talsen by the executive of Illinois and of the United 
States to cause him to be delivered up in accordance with the treaty. The 
necéssary order was giyen to that eft'ect by the président of the United States, 
but owing to some cause the terms of the treaty Weré not complied with, and 
he was seized in Peru -by privàte persons, without his consent, and without 
the authority of the .PeruviangQvernmenf, put on board a ship, transported to 
San Francisco, and from there to the place whero it wàs alleged the crimes 
were committed. A court hàving jurisdiction of the oflenseà had found in- 
dictments against the person thus accused, had issued process to cause his ar- 
rest, and the proper offlcer having tliese writs, when the oflender came within 
thejurisdjctiouof the court, arrested him by virtuè thereof. On awrit ofhabeas 
corpus, asking for his release, for the reason that he was thus unwarrantablv 
seized in • PerU and btought to the place where the offenses were committed, 
held, the writ should not be issued, because, if issued and served, the accused 
could not be discharged from custody. 

2. SaMB— RbMEDT — iLIiKGAI, AhHEST— ACTION FOR DAMAGES. 

Forthe wrongor injury donteto him, not underthe authority of ànygovem- 
ment, state or national, pr of Peru, he had a remedy against the wrong-doers 
bef ote any compétent court, which, if he were entitled thereto, would award 
hini damages for the injury. Being within the jurisdiction Of a court compé- 
tent to try him for the oflensèg charged against him, and taken under its pro- 
cess, although brought there without authority of law by private persons, hia 
arrest could not be considered unlawful. If protécted by the extradition treaty 
between the United States and Peru, he can set it up in the criminal cases re- 
ferred to, or he can apply to the suprême court of the United States, and in 
either way thus obtain the opinion of that court upon his right to immunrty 
under the treaty. 

On Pétition for Writ of Habeas Corpus. . , 

Robert Hervey and G. J. Beattie, for petitioners, elaimed that the 
petitioner, under the cireumstances, was not taken by due process of 
law; that the treaty between the United States and Peru was the 
suprême law of the land, and that the petitioner could not be taken 
from Peru in any other mode than under the treaty, and conse- 
quently that the criminal court of Gook county never acquired juris- 
diction of his person; that the act of congress of 1867 expressly 
protécted the petitioner by its terms, being captured in violation of a 
treaty; and in support thereof cited the foUowing authorities : Spear, 
Extrad. varions références throughout the en tire work; Cooley, Const. 
Lim. p. 16, notes 1, 16, p. 22, note 1; Peopley. Curtis, 50 N. Y. 321; 
People V. Brady, 66 N. T. 182; Re WUte, 49 Cal. 434; Re Gannon, 
47 Mich. 9^81 ; [S.C. 11 N. W. Rep. 280;] Blandford y,Stat0, 10 Tex. 
et. of Appeals, 6^7; Com.V. Hawes, 13 Bush, (Ky.) 697; Jones \. 
Léonard, 50 lowa, 106; act of eohgress, February 2, 1867, giving writ 
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of haheas corpus on application of party claiming to be illegally re- 
strained of his liber ty in violation of a treaty of United States ; and 
see the case of the State v. Vanderpool, 16 Chi. Leg. News, 34, Sup. 
et. Ohio. 

Léonard Swett and P. S. Grosscup, contra. 

(1) When a court of compétent jurisdiction to try the crime holds 
the petitioner in custody for the trial of such crime, it will not avail 
the petitioner that the means and force by which he was brought into 
that custody were illégal. The court wiU inquire only into the legality 
of the présent custody. Rexv. Marks, B'E&st, 157] Ex parte Krans, 
1 Barn. & C. 258; Ex parte Scott, 9 Barn. & C. 446 ; State v. Smith, 
12 S. C. 430; State v. Brewster, 7 Vt. 118; Dow's Case, 18 Pa. St. 37; 
People V. Bowe, 4 Parker, CJrim. Cas. 253; Ex parte Coupland, 26 
Tex. 388; State v. Eoss, 21 lowa, 467; U. S. v. Caldwell, 8 Blatchf. 
131; Adriance v. Lagrave, 59 N. Y. 110; U. 8. v. Lawrence, 13 
Blatchf. 306; Ex parte Noyer, U. S. C. C. for N. J., reported 17 Alb. 
Law J. 407. 

(2) In 13 Bush, (Ky.) the treaty then before the court prohibifed 
the trial of a fugitive for any other offense than for that for which he 
■was extradited. Not so in the treaty between the United States and 
Peru. 

(3) The criminal court of Cook county obtained jurisdiction of the 
person of Ker when he came within the reach of its process. There 
is no stipulation in the treaty with Peru that jurisdiction shall not 
attach unless the fugitive has been brought within the reach of its 
process aocording to the procédure of extradition. 

(4) The treaty does not aiïord immunity to oflfenders against the 
laws of the United States who may be taken from the soil of Peru by 
any unauthorized persons. 

They also cited the décision of Judge McAllisteb in this case of 
Ker, refusing to diacharge him. 16 Chi. Leg. News, 17. 

Dkummokd, j. This is an application on the part of Frederick M. 
Ker for a writ of haheas corpus to issue, to inquire into the cause of 
his imprisonment, and, if it be found unlawful, that he shall be dis- 
charged therefrom. The rule upon the subject is that if on an appli- 
cation of this kind the court is of opinion that the writ, if issued, 
would not authorize the discharge of the petitioner, it is not neces- 
sary to issue it. The law does not require a vain act to be done. 

I hâve corne to the conclusion in this case that I will not issue the 
writ. I will state briefly the reasons why I hâve reached this con- 
clusion. 

The petitioner was charged with the offense of larceny and forgery, 
committed within the jurisdiction of the court where the two indict- 
ments hâve been found. In considering the question, we may as- 
sume, for the purpose of this motion, that thèse offenses were actu- 
ally committed. After they were thus committed the petitioner left 
the country and fled to Peru, in South America. While there ha 
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■was under tHe protection of the laws of Peru, and could not be legally 
removed therefrom except in accordance with the laws of that coun- 
try. 

The United States had made a treaty in 1870, under which Peru 
agreed, in the manner therein stated, to return to the United States 
certain offenders who had fled to that country, and claimed the pro- 
tection of its laws. It has been said in argument that a person oould 
not be returned who had escaped from justice from the United States, 
and had taken refuge there in any other way than under the terms of 
the treaty. That perhaps is true, provided there was no other way 
under the laws of Peru. I do not know that the fact that a treaty 
was made between the United States and Peru, by which the latter 
state agreed to return fugitives from justice to the United States, 
prevented that country from declaring, under its own laws» that per- 
sons might be returned independent of the treaty. AU that I wish 
to insist on is that the petitioner, being in Peru, could only be le- 
gally removed by virtue of the law of that country, and, of course, the 
treaty made between the United States and Peru was a law of that 
state. Certain steps were taken on the part of the government of 
the United States, at the request of the executive of this state, to pro- 
cure the extradition of the petitioner from Peru to Illinois, where the 
offenses were committed. Accordingly a réquisition was made by 
the executive of the United States, upon the authorities of Peru, for 
the return of Ker. 

Owing to some cause, which is not stated in the pétition, the steps 
pointed out in the treaty were not taken. A demand seems not to hâve 
been made upon the authorities of Peru ; but the petitioner was 
seized, it may be conceded, without any authority on the part of the 
United States, and without any consent on the part of Peru, by pri- 
vate persons ; he was placed on board the United States ship Essex, 
in a port of Peru; transferred to the Sandwich islands, and thence 
in a private vessel to San Francisco, within the territory of the United 
States. For the purpose of placing him under the authority of the 
law of the United States if he came within the state of California, 
a réquisition from the governor of Illinois upon the governor of Cali- 
fornia was made, and a warrant issued by the governor of that state. 
It is said, and is uncontroverted, that at the time this process was is- 
sued by the governor of California the petitioner was -not within the 
territory, and so was not subjeot to the process or authority of the 
executive of that state. However this may be, in the same manner 
it may be admitted that he was taken in Peru, and under the same 
authority, no more and no less, he was taken to San Francisco, to 
Illinois, and to the county of Cook, where the offenses were commit- 
ted. Wben brought hère, there had been a process issued from a 
compétent court, on indictments found in that court against him-for 
the offenses which it was alleged he had committed, and under that 
process he has been taken into custody, and uow, it is claimed, he 
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shonld be released because of the circumstances eonnectéd with his 
arrest and capture in Peru, and his transfer from that country to 
the United States. It is claimed that this vitiated — what otherwise 
would be legal^the arrest under the process by which he is now held 
in enstody. 

The question ia whether this is so in point of law. It is said that 
while in Peru he was under the protection of the treaty which had 
been made between the United States and Peru, and that his seizure 
and transfer were a violation of the treaty stipulations between the 
United States and Peru. This is only true in a qualiâed sensé. 
While in Peru he was not, strictly speaking, under the protection of 
the laws of the United States, but of thelaws of Peru; and if he was 
taken contrary to the provisions of the treaty between the two coun- 
tries, he may hâve been taken in violation of the laws of Peru. But 
in one sensé it may be said that he does not come within the pro- 
tection of the treaty between the United States and Peru. That 
treaty does not guaranty protection to ail citizens of the United 
States who may be within the territory of Peru. It is the laws of 
Peru that protect the citizens of the United States who may for the 
time be domiciled in or inhabitingi Peru; so that it can hardly be 
said, in the ordinary sensé of the language used, that he was under 
the protection of the treaty between Peru and the United States. 
True, he could not, it may be, be legally transferred from one state 
to the other except in the mode pointed out by the treaty, unless 
there was some law of Peru which authorized it to be done. If the 
act so done was against the laws of Peru, for that violation the party 
has his remedy under the lawS of Peru, (enforceable hère or else- 
where,) and not, properly speaking, under the laws of the United 
States. , 

The United States by this treaty does not guaranty it will protect 
every citizen or, inhabitant of Peru that may corne to the United 
States. If a Eeruvian bere has a trespass committed against him, 
he has his remedy under our laws. So it is in Peru; when the citi- 
zen of the United States is there he is under the protection of its 
laws. While this, I tbink, is true, still I am willing to admit there 
is force in the view taken by the counsel of the petitioner in this 
case. Our judgment and ourfeelings naturally rebel against an act 
done in the manner in which this was. done, as stated in the pétition, 
namely, by a person without authority of law — without any process 
— seizing one claimed to bave fled from justice and taken refuge in 
Peru, and bringinghim to the United States, thus committing what is 
claimed to feé an outrage upon peraonal rights andpersonal liberty; 
and we naturally désire, in ail proper cases, to give protection to the 
party whohas'thus been outraged, and, when he àsks for it, to give 
him adéquate oampensation for the wrong that has been done. The 
question- is, is that this case? The real question is whether, be- 
cailse of this private wrong donein taking possession of the person of 
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the petitioner to bé brought to the stateof Illinois, thait vitiates-and 
destroys the process that bas been issued from a compétent court 
for the ofFense or offenses charged against him, so as to prevent bis 
arrest? In view of the authorities -which bave been cited on the ar- 
gument, I cannot say that the case is so clear as to authorize the 
court to issue the writ; or, if it were issued and served, to discharge 
him from custody on tbis account. The conséquences of tbe discharge 
are so very serions tbat tbe court may well pause before reaching 
tbis conclusion, because tbe resuit would be tbat tbe petitioner migbt 
escape from ail trial for thèse offenses. Once left at liberty, of course 
be necessarily would évade trial, unless he remain bere until the pro- 
tection claimed is witbdrawn from him, and if he escapes from it, as 
he bas already attempted, because he was once captured, it does not 
follow that be will be a second time. 

It seems to me tbat it is not compétent for the court to look into 
tbe circumstances under whicb tbe capture was made, and the trans- 
fer of the petitioner frôm Peru to the United States, in order to free 
him from the conséquences of the lawful processes which hâve beeii 
served upon him for tbe offense or offenses whicb he is charged to 
bave actually committed witbin the county of Cook and state of 
Illinois. 

. The only cases which bave been cited whicb seem to bave some 
bearing upon tbe question involved hère, are tbose which bave arisen 
where parties bave been transferred from a foreign country to the 
United States, and treaties bave existed under which the extradi- 
tion was made from a foreign country to tbe United States for 
tbe commission of a particular offense. Some bave beld, ànd such 
seems to be the opinion of Mr. Spear, wbo bas written a work on tbe 
law of extradition, that where a party bas been arrested under the 
authority of a treaty in a foreign country and transferred to tbis coun- 
try for the commission of an offense bere, he cannot be tried for a 
différent offense. Perhaps it may be said tbe weight of authority is 
in accordance witb that view. But that case is not tbis. Hère, though 
certain measures were taken by which to transfer the petitioner from 
Peru to tbis country, yet tbey were nevercarried intoeffect, — the final 
steps, in other words, were not taken ; although the writ of authority 
was issued, it was not executed as required by its terms, and it may be 
said tbat the parties took the law into tbeir own hands, throwing 
aside,the writ or process which bad been issued, and which was in 
the hands of one of them, wbo thus committed violence upon the pe- 
titioner's rights. Hère, tberefore, the petitioner bad not been taken 
under tbe authority of law, and in pursuance of the terms of a treaty 
between the United States and a foreign country, from that country 
to tbis. He has been taken, I repeat, simply by what we may call 
physical force, by tbose hftving him in custody. The goverUment bas 
not interfered at ail. It bas been done under the law of the stronger, 
and not under statute or commou law. 
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So thât this case îs not within thoae décisions, whilo it may be said 
to be within the authority of other décisions which were cited on the 
argument. As I bave said, if I were clear in the view that this pe- 
titioner should be releasèd, I would issue the writ and discharge him ; 
it is because I am not clear that I décline to issue the writ, the con- 
séquence of which would be his disoharge; in other words, I am not 
satisfied that he ought to be diseharged from custody. 

I am the more inciined to tins view because by this décision he 
does not lose the protection of the treaty if he is entitled to it, for 
he can set it up in the indicfcments which bave been found against 
him, and the process which bas been issued from the state court; and 
he can take the opinion of the suprême court of the United States 
upon the question, if he is entitled to the immunity he claims under 
the treaty, after the case bas passed through the varions courts of 
the state; or he can-, I suppose, go to the suprême court of the 
United States and apply for a writ of haheas corpus, and if he is 
entitled to it that court can give him the protection of the treaty. 
So that, in deoiding the case in this way, I do not deprive him ulti- 
mately ôf anyremedy which he bas under the treaty between Peru 
and the United States; and I may add that, in view of the con- 
flict between some of the state courts and some of the inferior courts 
of the United States upon this subject, it is very désirable that this 
question, confesgedly of the greatest importance, and now occasion- 
ally arising, should be decided by the suprême court of the United 
States. So that, not being satisfied that the petitioner is now enti- 
tled to he diseharged from the writs which bave been issued against 
him, I shall not direct the writ of haheas corpus to issue, for, if issued 
and served upon him, I should not, as at présent advised, release 
him from custody. 



Baker Manuf'o Co. ». Wabhburn & Moen Manuf'g Co. and another. 

(Circuit Court, S. £>. lowa, G. D. Beptember, 1883.) 

Patent-Right — LiCBNSB — Injunction, when Dissolvbd, when Grakted. 

The complainant is the liceasee of a certain patent-right owned and con- 
trolled by the défendants. The license stipulated that the royalty to be paid 
bv the complainant should be no greater than that ohareed to any other licensee. 
The complaint avers that the défendants charge one H., another licensee of the 
same Tight, a royalty smaller than that charged the complainant. It Is further 
averred that the défendants threaten to annul the complainant's license for 
non-payment of the royalty originallyflxed therein, and also to sue the com- 
plaina,ht for infringement of the patent because of gach non-payment. On a 
motion to dissolve à prdiiminary injunotion obtained against the défendants, 
it was Ae&î (1) that, in so far as the injunotion restrained the défendant from 
suing to reoover the royalty provided in the complainant's license, it niust be 
dissojved, because the complainant bas an ample défense, and a plain, speedy, 
and adéquate remedy at law; (2)' that so much of the injunotion as restrains 
the défendants from declaring the complainant's license forfeited for non-pay- 



BAKER MANUP'G 00. ». WASHBUBN 4 MOEN MANUF'G 00. 1*18 

ment of the royalty at the rate originally flxed therein, should remain in force, 
as the damages resulting to the complainant from a public déclaration of the 
f orf eiture could net readily be ascertained and compensated in money. 

On Motion to Dissolve or Modify Injunction. 

The complainant is a corporation engaged in the manufacture of 
barbed wire under a license from the défendants, who are the owners 
of certain letters patent covering not only the product itself, but also 
machines for manufacturing the same. Among other things the said 
license provides as follows : 

" The royalty to be paid under thîs license shall not be greater than that 
charged to any other party licensed after the first day of January, A. D. 1881, 
under the said several letters patent, or any of them hereinbefore mentioned 
by date and number, by said Washburn & Moen Manufacturing Company; 
that is, if said Wasbburn & Moen Manufacturing Company shall hereafter 
conclude to and does license aûy other party or parties, during tUe continu- 
ance of this license, to manufacture and sell barbed fence wire in the United 
States and territories under said letters patent, or any of them hereinbefore 
mentioned by date or number, at a less sum per pound than thre&-fourths 
(I) of a cent, then and thereafter the royalty to be paid by said Baker Man- 
ufacturing Company to said Washburn & Moen Manufacturing Company 
under this license shall be the same as such reduced royalty," 

The bill avers that since the exécution of said license the défend- 
ants hâve executed to one Jacob Haisb, of Chicago, IlUnois, a contract 
of license, whereby the said Haish is to pay no royalty or lieense fee 
for the first 4,000 tons of wire to be manufactured and sold annually 
by bim, and that for the second 4,000 tons the said Haish is to pay 
a royalty or license fee of 60 cents per hundred pounds only, and that 
ever since the granting of said license the said Haish bas continued 
to manufacture and sell barbed wire by virtue thereof ; by reason 
wbereof the plaintiff claims to be entitled to hâve its license so mod- 
ified as to conform the royalty to be paid to that specifièd in the 
license given to said Haish. ■ 

It isaverred that since diseovering the existence and terms of the 
contract between défendants and said Haish, complainant bas paid 
royalty only under protest, and bas demanded a modification of its 
license, which défendants refuse to make or grant; also that défend- 
ants threaten to annul plaintiflf'ô license if plaintiff ceases to make 
payments of royalty as therein provided, and to bring suit agaînst ii 
for infringement of the patent owned and controUed by them. The 
prayer of the bill is as follows : 

" Wherefore plaintiff prays that a decree of this court may be entered herein 
adjudging that plaintifE's said license be so modifièd as to conform in the roy- 
alty to be paid to the license bo granted by défendants to said Jacob Haish. 
That pending this suit ah injunction issue restraining said défendants, or either 
of them, or their agents or attorneys, froia annulling or attenipting to annul 
or revoke said license until the final decree shall be entered herein, and further 
restraining said défendants, or either of them, or their agents or attorneys, 
from instituting any suit or action against the plaintiff by reason of its fail- 
li re to pay the royalty provided for in and by said license, and for such other 
and f urther relief as to equity and good conscience may seem meet, and costs." 
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Wright, Cummins d Wright, for complainant. 

Lehman é Park, for respondent. 

McCrary, J. 1. The preliminary injunction is broad enough in 
its terms to restrain the défendants from annuUing, or attempting to 
annul or revoke, the complainant's lioense for any cause whatever, 
and it, therefore, goes beyond the scope of the bill. The purpose of 
the bill is to prevent a cancellation of the complainant's lioense, be- 
cause of its refusai to pay a higher royalty than that exacted by de- 
fendants from Haish. The mandate of the writ should go no further 
than the allégation of the bill, and it will be modified acoordingly. 

2. In so far as the injunction restrains the défendants from insti- 
tuting any suit or action against complainant to recover the royalty 
provided in the license of complainant, it must be dissolved, for the 
reason that it is wholly unnecessary for the protection of complain- 
ant's rights. If the allégations of the bill be true, the amount of 
royalty to be paid by complainant bas been reduced by the action of 
défendants in granting license to another at lower rates, and, this 
being so, the complainant is only bound to pay or tender the reduced 
rates and its license -will remain in full force. If sued for such roy- 
alty, its défense at law is ample, and its remedy plain, speedy, and 
adéquate. It needs no affirmative aid from any court, either of law 
or equity, to enable it to défend. It can proteot its rights by its own 
action in complying, or offering to comply, with the terms of its con- 
tract. The défense of such a suit -wouîd be that of a tender of pay- 
ment or satisfaction in full of the demand sued upon; and it will 
uot, of course, be claimed that the aid of a court of equity is required 
to establish it. Florence Sewing-machine Go. v. Singer Manuf'g Go. 
8 Blatchf. 113. 

3. We think that so much of the injunction as restrains the de- 
fendant from declaring a forfeiture of the complainant's license for 
non-payment of royalty at the rate originally fixed therein, should 
remain in force. A public déclaration of such a revocation might 
greatly injure the business of the complainant, and the damages 
could not readily be ascertained and compensated in money. It 
would destroy, in a great measure, confidence in the right and title 
of complainant, and thus disable it from making sales. Persons deal- 
ing in patented articles must be able to assure the public that they 
hâve a clear right to do so, in order to secure patronage, since both 
seller and buyer may be liable in damages if the article is sold in 
violation of the rights of the owner of the patent-right. Upon this 
point we ooncur in the views expressed by the suprême judicial court 
of Massachusetts in Florence Sewing-machine Co. v. Grover é Baker 
Sewing-machine Go. 110 Mass. 1. 

Let au order be entered in accordance with this opinion. 
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Hammerschlao Manuf'o Co. V. WooD and others. 

{Circuit Court, D. MassacJmsetts. October 11, 1883.) 

Patents pou Inventions. 

' The défendants' process held an infringement of claim 5 of the reissued pat- 
ent No. 8,460, granted to Hammerachlag for a process of making waxed paper 
by machinery. The court, in granting the injunction, follows the opinion 
in HammerscUag v. Seamoni, 7 Fed. Bbp. 584, and Same v. Garrett, 9 Fbd. 
Rbp.43. 

In Bquity. 

Roscoe Conkling and Louis W. Frost, for complainant. 

George E. Betton, for défendants. 

LowELL, J. The plaintiffs move for an injunction ùpon an alleged 
infringement of claim 5 of the reissued patent, No. 8,460, granted to 
Hammerschlag, for a process of making waxed paper by machinery, 
The original patent has not been furnished me, and I do not under- 
stand that any point is made at this time against the reissue as dis- 
tinguished from the original. This claim was construed and upheld 
by Judge Blatchï-oed in an elaborate and careful opinion. Hammer- 
schlag V. Seamoni, 7Fed. Eep.584. He found that the invention was 
new and usetul, and what he calls a pioneer and foundation patent, 
entitled to a very libéral construction. Similar évidence of the state 
of the art is given in this case. This décision was followed in the 
third circuit in Hammerschlag v. Garrett, 9 Fed. Rep. 43. The claim 
in question is as follows : 

" The method herein set f orth of waxing paper, consisting in spreading the 
wax upon the surface, heating the paper from the opposite side to spread and 
fuse the wax into tlie fabric of the paper, removing the surplus wax, and re- 
melting and polishing the wax upon the paper, substantially as set forth." 

The wax is spread upon the paper by means of a heated cylinder, 
which revolves in a bath of melted paraffine. It then passes over a 
heated roUer which diffuses it^equally, then over a sçraper which re- 
moves the surplus wax, and then over a polishing roller and is wound 
upon a réel. 

The plaintiffs' witnesses describe the défendants' machine as hav- 
ing a cylinder revolving in a bath of wax. The défendants' witnesses 
Bay that it revolves somewhat above that bath, and never touches it. 
Granting this to be so, the défendants hâve a machine which carries 
the web of paper under a bar and through a bath of wax, then over 
a scraper, then betweentwo heated cylinders, and over a rollet. The 
défendants' machine, considered as a combination of partieular^ de- 
vices, differs somewhat from that of the patent, and is more simple; 
it gets rid of one cylinder. The principal différence is that it passes 
the web through the bath direetly, instead of passing the cylinders 
through it.and then passing the paper over the cylinder. I find, how- 
ever, that the wax is spread, eqaalized, polished, and diffused by the 
défendants' machine, and if the fifth claim, of reisaue 8,460 is tO hâve 
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the broad interprétation which Jadge Blatchfoed appears to me to 
give it, it is done in a substantially similar way. I am informed that 
in the third circuit, on a motion to commit for contempt, the court 
was not willing to give so great a scope to this claim ; but I am further 
informed that Judge Blatchfoed bas, on a similar motion, explained 
that he intended to give it this breadth. He is reported to hâve said 
that dipping the web itself into a bath of wax, instead of dipping a 
cylinder into the bath and carrying the web over the cylinder, did not 
escape this fifth claim. As the décision in the third circuit was 
founded upon that in the second, I should feel more safety, as matter 
of authority, in following the latter. I am myself of opinion that the 
claim may and should hâve this libéral construction. 

A second patent to Hammerschlag, No. 209,393, dated October 29, 
1878, is also relied on. This patent is taken out for improvements 
upon the, invention described in the other. It describes, among other 
things, a fan for cooling the web of paper after it bas been passed 
over the cylinders and before it is wound on the réel. CJaim 3 is, "the 
method herein specified of preparing waxed paper, consisting in trans- 
ferring the wax to the paper, beating the same to cause its incorpora- 
tion with the paper, removing the surplus wax, and cooling the paper 
by a current of air before winding the same on a réel, substantially 
as described." 

The défendants' argument insists that the claim incorporâtes the 
whole process of reissue 8,460; and, if that process is not infringed, 
a combination of that process with the use of a fan is not infringed. 
As I hâve decided that the promises are unsound, the conclusion 
drawn from them must fall. 

Injunction ordered. 



LiLLiENDAHL and another v. Detwilleb and another. 

(Oircuit Court, D. New Jeney. October 17, 1883.) 

Patents fok Invbntioks— Demurrer— Multiparioits BilIi, 

Courts encourage single suits upon a number ot patents to avoid multipHcity 
of actions ; but in such cases the bill of complaint, in order to be maintained, 
must allège, and the proofs must show, that the inventions emhraced in the 
several patents are capable of conjoint use, and are so used by the défendants. 

On Bill, etc. Demurrer. 

F. C. Lowthorp, Jr., and Edmn H. Brown, for the demurrer. 

Robert H. Hudspeath, contra. 

Nixon, J. The bill of complaint charges the défendants with the 
infringement of two letters patent, — one, numbered 159,995, for "im- 
provement in torpédo filling machines," and the other, numbered 
167,814, for "improvemeht in torpédo envelope machines." The de- 
defendants hâve demurred, and for spécial ground of demurrer allège 
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tbai "the bîU is multifarîous, inasmuch as ît sets forth separate and 
distinct letters patent, for infringement of which suit is brought, but 
sbows no reason for uniting thèse separate and distinct causes of 
action in one suit against the défendants." The demurrér is well 
taken. A bill is not necessarily obnoxious to the charge of multi- 
fariousness because Ihe suit is brought upon more than one patent. 
Courts encourage single suits upon a number of patents io avoid 
multipiicity of actions; but in such cases the bill of complaint, in 
order to be maintainable, must allège, and the proofs must show, that 
the inventions embraced in the several patents are capable of con- 
joint use, and are so used by the défendants. 

The patents in this case relate to the same subject-matter, to-wit, 
the manufacture of torpedoes. The spécifications of both state that 
the respective inventions appertain to the manufacture of percussion 
torpedoes, so popular with children as a means of amusement. It 
may well be that the défendants, in making torpedoes, used the de- 
vices of each patent, and, if so, and the bill properly charges the in- 
fringement by the conjoint use of both in such manufacture, it is as 
much for the interest of the défendants as of the complainants that 
the controversy should be determined in a single suit. But the bill 
in this case is faulty, inasmuch as the charge is that "the défendants 
use, employ, and operate the inventions of the complainant in combi- 
nation or separately, or some material part or portion of the same, in 
and about the manufacturing and putting up percussion torpedoes, 
or for the purpose of facilitating such manufacturing or putting up 
said percussion torpedoes, or bave vended and sold, or caused to be 
vended and sold, percussion torpedoes so manufactured and put up 
by the employment, opération, use, or aid of such inventions, in com- 
bination or separately, or some material part or portion of the same, 
or bave made, sold, constructed, and put in opération, and used the 
said inventions, or some material part of both, or either of them, or 
both separately, or in combination, or some material part of the same 
separately or in combination, containing the said inventions, improve- 
ments, and combinations described and claimed in said letters pat- 
ent." And the prayer is "that the défendants may be compelled to 
account for their gains and profits, and for the damages suffered by 
the complainants from the making, vending, and employing by the 
défendants the said invention described in said letters patent, or 
either of them, separately or in combination." Under such alterna- 
tive and disjunctive allégations and prayer, the complainants could 
support their bill by proving the use of both the patents, or of 
either of them. But such proofs, I fear, would lead to difficulties, as 
well in the matter of défense as in the accounting, to which the de- 
fendants ought not to be subjected. 

The objection is well taken to the bill in its présent shape, and the 
demurrér is sustained. 
v.l8,no.3— 12 
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The m. J. Cummings. 

{District Court, N. O. New York. 1883.) 

1. AdMHIALTY LAW — TOWAGB — LiABILITT OS Tuo, 

A tug-boat cannot be considered a common carrier, nor an insurer, and the 
highest possible degree of skill and care are not required of her ; but reasonable 
skiJl and care she is bound to exercise, and the want of either is a fault, ren- 
dering the tug liable to the full measare of the damages so resulting. 

2. Bamb— Négligence. 

It was held négligence on the part of the captain or pilot of a tug to start 
on a trip with a tow, knowing that the tbw was in a measure unaeaworthy, 
that it steered poorly, that the lake was rough, the wind strong, and that night 
was f ast approaching. 

3. BaME — CONTRIBUTOKY NeGLIGEHOB. 

Where the captain and owners of a canal-boat and cargo pennitted her to 
be taken as a tow, without any light orother means of signaling the tug, they 
having knowledge of ail the tacts above stated, held, contributory négligence, 
and the adiniralty raie of dividing the loss, in cases of mutual fault, applied. 

4. SaMB— TOWAGE CONTBACTS— LiABILITT POB DAM:AGEB UNDBB. 

The duty of a tow-boat in respect to the vessel in tow, not to cause injury to 
the same, does not arise out of the towage contract, but is imposed by law ; and 
an agreement that the boat shall be towed at her own risk will not exempt 
the tow-boat from liability for damages caused by her own négligence. 

In Admiralty. 

John Stowell, proctor, and Francis Kernan, advocate, for libelants. 

H. G. Benedict, proctor, and S. A. Webb, advocate, for claimants. 

CoxE, J. On Saturday, November 4, 1882, the canal-boat Carrie 
and Cora was lying at Fair Haven, loaded with fruit and vegetables. 
The cargo was the property of the libelants, and was worth the sum 
of $5,889.50. Fair Haven is at the head of Little Sodus bay, about 
a mile and a half from Lake Ontario, and distant from Oswego be- 
tween 14 and 15 miles. The canal-boat was built in 1871 or 1872, 
and belonged to the class known as "Oneida lake scows." Her di- 
mensions were as foUows: Length, 98 feet; beam, 16 feet 8 inches; 
height, from 7 to 9 feet; and her extrême draught, when loaded as 
she was on the day in question, was 5 feet 1 iuch. She had been 
rimployed in the carrying trade, as similar boats usually are, but had, 
perhaps, received tnore than ordinary hard usage. On one occasion, 
in the summer of 1880, she strnck on a sharp rock and sunk in the 
Oswego river. She had been repaired from time to time, and when 
the accident oecurred was in a fair condition for the canal, but was 
unsuited, except in calm weather, for any extensive navigation upon 
the lakes. Pursuant to an agreement with the Oswego Tug Company, 
she had been towed, unioaded, from Oswego to Fair Haven by the 
steam-tug M. J'. Cummings on the day previous, — ^Priday, November 
3d. The contract for towing was made ih the latter part of October, 
between Mr. Loomis, one of the libelants, and Mr. Crimmins and 
Mr. Post, the former being the collector and agent, and the latter 
fhe secretary and treasurer, of the tug association. It was agreed^ 
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in substance, that the cânal-boat should be towed to Fair Haven 
and back for $40, and that the priée of towing a small schooner--- 
the Collier — from Fair Haven should be left to the captain of the 
tug. During the conversation Mr. Crimmins stated that they could 
tow thèse boats — open-decked scows — ingood'weather; that the tugs 
took no chances on the lake at that season of theyear. The tug was 
to come to Fair Haven upon the receipt of a telegram that the canal- 
boat was loaded. On Saturday morning, at about 9 o'cloek, the load- 
ing having been nearly completed, the foliowing telegram was sent by 
Mr. Loomis to Oswego : 
" Carrie and Cora loaded. Come immediately." 

Two hours afterwards the foliowing answer was received from Mr. 
Post: 

" Hâve been outside with tug. There is too rnuch sea. Look eut for the 
tug as soon as the sea runs down." 

At about 4 o'cloek in the aftemoon the tug arrived. It was not 
possible, from the point where the Carrie and Cora lay, to see the 
open lake, or estimate the height of the waves, or the degree of safety 
with which a boat could be towed. 

There is a marked conflict in the évidence as to what took place 
between the captain of the tug and those representing the caual- 
boat. 

The libellants' version of this conversation is that when asked how 
the lake was "outside," the captain of the tug, Donovan, replied that 
it was a "little lumpy," but ail right and perfectly safe to proceed. 

The claimants, on the contrary, insist that Donovan simply stated 
that the weather was as good as could be expected at that time of 
year; that there was "a little roU outside, "and that the boat neednot 
go unless the libelants desired it, and, if they did not, he would return 
with bis tug without her. Each version is corroborated by several 
witnesses. The conviction, however, left upon my mind, from ail the 
facts and circumstances, is that Mr. Loomis, being unfamiliar with 
the navigation of the lake, and to a great extent ignorant of the nau- 
tical data upon which to base an intelligent opinion, referred the ques- 
tion to the captain of the tug, whether it was hazardous to proceed 
or not. Donovan had jnst come from the lake and knew its condi- 
tion. Loomis knew nothing of this. It is nndisputed that he was 
solicitons regarding the weather ; ail agrée that the ûrst question ad- 
dressed to Donovan had référence to this subject— was it safe ? His 
attention had been called in the morning to the disturbed state of the 
lake by the telegram just quoted, and he was anxious to be reassured 
before permitting his property to be taken. It is certain that, before 
the talk with Donovan, Loomis was considerably perplexed as to the 
prudence of the undertaking. Afterwards his fears were apparently 
allayed, and the tug started with her tow. Is not the inference a 
strong one that somethiug was «aid upon this occasion to convey the 
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impression tbat the joumey might be undertaken with safety ? Would 
Loomis bave allowed tbe boat to proceed if tbe complainanta' version 
is the correct one? Is it probable that he would hâve hazarded 
$6,000 of property without some assurance that the journey could be 
made without danger? 

The canal-boat was aground at Fair Haven and -was pnlled off by 
the tug. It is argued by the claimants that she was aground on a 
bottom full of boulders, logs, and other hard substances, and was, in 
conséquence, strained, injured, and rendered less seaworthy. On 
the other hand, it is insisted that proof shows that she was upon a 
soft, muddy bottom, and came ofif easily and without effort. The évi- 
dence upon this branch of the case is somewhat spéculative, and is, 
in my opinion, insufficient to sustain a finding that the boat was 
materially injured by reason of being aground. She maybave been, 
but there is no positive proof of it. 

After remaining several minutes, the tug started downthe bay with 
the canal-boat and the small schooner before referred to, towing at 
the rate of throe or three and a half miles per hour. She reached the 
parallel piers which extend into the lake, forming the harbor entrance, 
at a little before 5 o'clock. The velooity of the wind bas been variously 
estimated, but, undoubtedly, the most accurate statement was given 
by tbe signal officer at Oswego. According to bis records, at 7 a. m. 
the wind was east, four miles per hour; at 11 a. m., seven miles; at 
3 p. M., north-east, eight miles; at 7 p. m., north-east, 11 miles. The 
day was clear. As to the height of the sea there is also great con- 
trariety of testimony, some of the witnesses putting it as high as five 
feet and others as low as six inches. With this amazing disagree- 
ment among intelligent witnesses, it is, of course, exceedingly diiScult 
to reach an accurate conclusion. Probably the truth lies somewhere 
between the two extrêmes; the most trustworthy évidence placing the 
sea, from the trough to the crest, at from one and a half to two and 
a half feet in height. 

There was évidence that the oaptain of the boat, when passing the 
■coal-dock, near the piers, signaled to be left $here, but the signal 
was not seen, or, if seen, was misinterpreted by those on the tug. 
The first intimation the tug had that anything was wrong with the 
canal-boat was when oflf Pord's shoals, nine miles from Fair Haven, 
and foTlr miles from Oswego. . This was at 8 o'clock. They then 
heard cries of distress, and immediately turned about to render 
assistance. The captain and the two boys were rescued. The canal- 
boat was water-logged. Her stem and cargo went ont soon after. 
She was a complète wreok. About 1 o'clock on the morning foUow- 
ing the tng reached Oswego with the portion that remained, but it 
was so badly damaged as to be whoUy valueless for purposes of nav- 
igation. A portion of the cargo was subsequently recovered, the 
total loBB to tbe libelants being $5,047.88. The Collier broke away, 
and sailed back to Fair Haven, after they had been about an hour 
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and a half on the lake. It had then beoome very dark. The canal- 
boat had no light, or other means of signaling the tug. 

The foregoing is a brief statement of the very voluminous évidence. 

The libelants argue that the captain of the tug was ohargeable 
with notice of the gênerai charaoter of the canal-boat. He had in 
the past frequently obaerved her at Oswego; he saw her loaded at 
Pair Haven; he towed her up, light, the day previous, when her con- 
dition, both inside and outside, to a certain extent at least, could 
easily hâve been discovered, They insist that, having just traversed 
it, he knew, or ought to hâve known, the dangers of the lake, and 
the effect which a head-wind and the sea then rolling would hâve 
upon such a craft and cargo ; and that he is not exculpated by the 
suggestion that the boat might hâve stood the voyage had she been 
newer and strônger. 

It is further argued that the libelants relied upon the statement 
of Capt. Donovan that it was safe to proceed, and would not bave 
ventured ont but for bis assurance; that for ail thèse reasons it 
was négligent to undertake the joumey. 

■ For the claimants it is insisted that the tug was nnder the man- 
agement of a skillful and prudent master, and was prbperly manned 
and handled; that the canal-boat was old, deeayed, and uuseaworthy, 
though staunch to outside appearances ; that she was loaded on a 
hard bottom, and pulling her off strained her seams ; that she cari'ied 
no light, and made no intelligent signal of distress until it Was too late; 
that by the terms of the contraet for towing, ail risks were with the boat. 

Before considering thèse couflicting propositions, it becomes im- 
portant to ascertain what the law is as applicable to the case. 

The authorities hâve been examined with care, and excerpts from 
some of the leading adjudications are hère given. 

Mr. Justice Swayne, in The Margaret, 94 U. S. 49é, says: 

; " The tug was not a coramon carrier, the law oî that relation has no appli- 
cation hère. She was not an insurer. ïhe highest possible degree of skill 
and care were not required of her. She was bound to bring to the perform- 
ance of the duty she assuraed, reasonable skill and care, and to exercise them 
in everything.relating to the work uatil it was accomplished. The want of 
either i» such cases is a gross fault, and the ofCender is liable to the extent 
of the full measure of the conséquences. * * * She was bound to know 
the ehannel, how to reach it, and whether, in the state of the wind and water, 
it was safe and proper to make the attempt to come in wi.th lier tow. If it 
were not, she should hâve advised waiting for a more favorable condition of 
things." Keported below, 5 Biss. 353. 

The law is stated in thèse words in The Quickstep, 9 Wall. 670: 

" It is well settled that canal-boats and barges in tow are considered as be- 
ing under the control of the tug, and the latter is liable for this collision, un- 
less she ean show it was not occasionedby her fault." 

In this case the damages were 4ivided becatise of négligence on 
the part of the crewof the boat in deserting her sooner than good 
seamanship required. 
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In The J. L. Hàshrouck, 5 Ben. 244, and (on final decree) 6 Ben. 272, 
the propeller was held liable for casting the canal-boat off in a leaky 
condition, near a doek, and the canal-boat was held guilty of con- 
tributory négligence for not having an anohor, and for not using ail 
her lines. Judge Blatchford says : , 

"The faults of the canal-boat inure, as respects her cargo, to the beneflt of 
the propeller, as against theowners of the cargo, in like manner as they inure, 
as.respects the canal-boat herself to the beneflt of the propeller, as against the 
owners of the canal-boat." 

The los8 was divided. In another case the same learned judge 
says : 

" If the steam-boat was négligent in her navigation in towing the barge, 
whether she was towing under a contract of towage or not, she was as much 
guilty of tort towards the barge, if the barge was Injured through such nég- 
ligence, as she would hâve been towards a third and strange vessel which 
should liave been injured through such négligence. The barge being lawf uUy 
where she was, the steam-boat owed a duty towards her independent of any 
contract of towage, and is liable for any damage to her, caused by négligent 
navigation amounting to a breach of such duty, to the same extent that the 
steam-boat would be liable, for such négligent navigation, to a vessel which 
she was not towing; or to the barge, if not towing her, and to the same 
extent that a third vessel would be liable, for négligent navigation, to tlie 
barge." TheDeer, 4 Ben. 352. 

In The Wm. Murtaugh, 3 F éd. Eep. 404, the court says: ' 

" It is undoubtedly true that the master of a boat offering hia boat to be 
towed, représenta her as seaworthy, or fit for the voyage, and sufflciently 
strong, staunch, and sound to meet and withstand the ordinary périls to be én- 
countered upon the voyage: and, in many cases of the loss of the boat towed 
upon the voyage, the tug has been absolved from responsibility because of the 
unseaworthiness of the tow, and her inability, by reason of weakness and de- 
eay, or of leaks, to bear the voyage ; but there is an obvious distinction be- 
tween defects or unfitness for the voyage, which can be seen and must be 
appreciated, upon the most casual inspection of the boat, and such as caiinot be 
so seen. If the unfitness consists in what is perfeotly obvious to the pilot of 
the tug when he takes the boat in tow, then clearly the tug undertakes to use 
a degree of care measured according to the obvious condition of the boat. If 
the unfitness is not thus obvious, he undertakes only for that degree of care 
which is proper and necessary for the management of a sound and seaworthy 
boat, as she is presumed to be; and to hold the tug liable for her loss arising 
from her unknown defects, in such a case, would be grossly unjust, and 
would encourage fraud and deceit. But the unfitness in the présent case was 
obvious, and known to the pilot ot the tug when he took the boat in tow. 
She was loaded, and had no hatch covera, and this was too obvious to eacape 
his attention. Indeed, the proof is that lie knew the f act. Theref ore, he was 
bound not to tow her across the bay, in that condition, in the state of wind 
and tide existing. The pilot of the tug, or whoever on his behalf makes up 
the tow, and décides where and under what circumstancea of wind and 
weather the voyage is to be made, assumed to détermine theae questions for 
the boata in the tow, witlî the ordinary care of a prudent owner in dealing 
with his own property, and in this respect those having control of this tug 
failed to exercise that degree of care and diligence. It was not, as suggested, 
inerely an error in judgment in choosing between two possible courses. It 
was négligence which makes the tug liable for the enauing damages." 



iBÉ H. j. àvîimmaa. - 18S i 

• The foregoing extract seems to me to be a clear and practiûal state- 
nient of the law as applicable to tugs in their relations with the 
vessels towed, and in many respects direotly applicable to the case 
at bar. In this case, too, the libelant was found guilty of contribu- 
tory négligence in allowing his boat to be taken out, and he was con- 
sequently awarded but half his damages. See, also, 17 Fed. Eep. 
259, where the same faots were again before the court. 

In The Lady Pike, 21 Wall. 1, the court held that "the owners of 
steamers undertaking to tow vessels are responsible for accidents, 
the resuit of want of proper knowledge, on the part of their captain, 
of the difficulties of navigation in the river in which the steamers 
ply." Same case, on second appeal, 96 U. S. 461. 

In The Syracuse, 6 Blatchf. 2, the court held (Mr. Justice Nelson) 
as foUows : 

" One ground of dafense set up is, that, by the contract of towage it was 
agreed that the canal-boat was to be towed by the steamer at her own risk. 
The answer to this is that this contract does not exempt the steam-boat from 
liability for damages caused to the canal-boat by the négligence o£ those in 
charge of the steam-boat." 

The Brooklyn, 2 Ben. 547, was held liable for négligent towage, 
and it was said: 

" ïhat the duty of the steam-boat not to injure the canal-boat did not arise 
out of the towage contract, but was imposed by the law, and she was liable in 
the admiialty for négligent navigation, amounting to a breach of such duty." 

In The Workman, 1 Low. 504, the charge was unskillful towage. ^ 

The judge says: 

"It seems clear that the bark was not sound, staunch, and âeaworthy, as; 
alleged by the libelant, and if this is a material and traversable averment it 
must be found against him. But thére is no Warrant of seaworthiness in a 
contract of towage, and the claimants cannot prevail on this point taken by 
itself, unless the évidence shalï go the fuU length of showing that the whole 
damage was due to the state of the vessel. * « * My décision at présent 
merely is that I cannot deprive the libelant entirely of damages, because I 
cannot be assured that the fault is wholly to be found in the defective ehar- 
acter of his vessel." 

In The Merrimac, 2 Sawy. 686, the tug was held liable for towing 
a scow out on the last of the ebb-tide, and, subsequently, against the 
iiood-tide and wind. 

In Connolly v. Ross, 11 Fbd. Eep. 342, the tug was condemned for 
leaving canal-boats nnattended and belpless, moored in a harbor un- 
safe in one quarter, and the beats were held négligent for overloading 
and improper loading. The damages were divided. 

In The Bordentown, 16 Fed. Eep. 270, the tug was found at fanlt 
for placîng an old boat in the head tier of the tow, and the boat was 
required to pay half the loss, because of her unseaworthy condition. 

The court defines the word "seaworthy," in The Orient, 16 Fed. 
Eep. 916, to mean "such a condition of strength and soundness as to 
resist the ordinary action of the sea, wind, and waves during the con- 
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templaled voyage. A ship ia seaworthy iu tliis seuse wlien her huU, 
tackle, apparel, and fumiture are in such a condition of soundness 
and strength as to withstand the ordinary action of the sea and 
weather." 

In The Jas. A. Wright, 3 Ben. 248, and The U. S. Grant, 7 Ben. 337, 
the tugs were found guilty of négligence for tcwing through the ice. 

See, also, aa bearing upon the questions involved, The Vigilant, 10 
Fed. Rep. 765; The Henry Chapel, là. 777; The Effie J. Simmons, 6 
Fed. Rbp. 639 ; The Norman, 16 Fed. Eep. 879; The Geo. L. Garlick, 
Id. 703; The D. Newcomb, Id. 27é; The Webb, 14 Wall. 406; The 
Ncaffie, 1 Abb. (U. S.) 465; The North Sta/r, 106 U. S. 17; [S. G. 1 
Sup. et. Eep. 41.] 

In the courts of our state substantially the same doctrines are enun- 
ciated, though in many cases with différent results, due in several 
instances to the distinction existing between the rules of the admi- 
ralty and those of the common law. 

In Arctic Fire Ins. Go. v. Austin, 69 N. Y. 471, it was held that 
the master of a canal-boat was under obligation to use every reason- 
able précaution, and to do whatever is necessary and customary to 
guard against the périls of navigation. The master of the tug is not 
responsible for the wrongful acts of those in charge of the boat, and 
, their failure to display a light was held to be négligence, which barred 
a recovery. 

In Silliman v. Lewis, 49 N. Y. 379, the tow did not hâve the light 
required by law. It was held that this fact alone would raise a pre- 
sumption of contributory négligence, but that the want of a proper 
light was not a défense unless it contributed to the injury. 

In Milton v. Hudson River Steam-boat Go. 37 N. Y, 210, the court, 
speaking of those engaged in the business of towing, says : "They are 
not insurers against even the waves and storms : they are not com- 
mon carriers." 

Within the rules thus established who was to blâme for this acci- 
dent? 

First. As to the tug. 

Keeping in view the authorities which this court is obliged to fol- 
low, it must be held that the tug was at fault. She did not arrive 
at Fair Haven till about 4 o'clock, though she well knew that the 
journey to Oswego with the two beats would occupy from four to five 
hours. She did not reach the lake with her tow till nearly 5 o'clock, — 
too late at that season of the year to make more than a third of the 
trip by daylight. Donovan knew the condition of the lake, and the 
direction and force of the wind. He knew generally, at least, the 
character of the boat; that she was an open scow, not new, loaded 
with fruit and vegetables. He knew that she steered poorly, for she 
showed this difficulty going down the bay. In thèse circumstances. 
and with this information, he started for a journey of 13 miles, on 
H, rough lake, with head-wind, and night fast approaching, having 
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first given thé assurance that thé trip could be made without serious 
danger. Thèse were faults for which the tug should be held respon- 
sible, within the cases quoted. Prudence and good seamanship re- 
quired that he should not hâve attempted the journey at such a time 
and with such a boat. 

The language ased by Grimmins, that "the tugs took no chances on 
the lakes at this time of the year," can hardly be regarded as enter- 
ing into and forming a part of tbe towage contract. But if it did, 
the answer may be stated in the language of Mr. Justice Nelson in 
The Syracuse, supra: "This contract does not exempt the steam-boat 
f rom iiability for damages caused to the oanal-boat by the négligence 
of those in charge of the steam-boat." 

Again, the stipulation, if it was one, was waived and superseded by 
the subséquent conversation at Fair Haven. The oaptain had the 
same right to bind the tug that the officers of the association had. If 
Grimmins had supplemented his statement by saying, "There ia a 
little roU outside. I think, however, that it is safe for the boat to go 
to-day," — there would hâve been little left of which to predicate a find- 
ing that the sole risk should be with the owners of the canal -boat and 
cargo. The tug must, therefore, be held liable. 

Second. Was the canal-boat free from blâme ? Her captain, and the 
libelant Mr. Loomis were both aware in the morning that there was 
too much sea to attempt a journey. They knew after the tug arrived 
that it was "a little lumpy," or that there was "a little roU outside." 
They knew also, much better than Donovan, the strength and seawor- 
thiness of their boat; that she wsis heavily loaded and steered badly; 
that there was a head-wind ; and that night was near at h and. And yet 
they permitted their property to be taken. The law required the canal- 
boat to carry a light, and common sensé and prudence should hâve dic- 
tated it, in the absence of an express requirement. It is argued that 
the want of a light did not contribute to the accident; and yet how can 
this proposition be maintained? Knowing that darkness would surely 
overtake him, and that as against a head-wind the human voice would 
be ineffectuai, the captain of the boat started with no means of com- 
municating with the tug. This was négligence. 

Before reaching the piers, while yet in the safe waters of the bay, 
ail on board the boat noticed the dangerous condition of the lake. If 
the sea was as high as Capt. Bach testified it was, or if he thought 
it was high, he must hâve known that his boat could not live long in 
Buch disturbed water. It was plainly his duty to put forth every ef- 
fort to prevent the tug from proceeding. When he found that the 
other means employed proved abortive, he might, if necessary, bave 
thrown off the Une; such a course would surely bave brought the tug 
to his side. Even had the tug proceeded alone it would hâve been 
much safer for his boat to anchor or drift in the bay, than to breast 
the sea which, as he swears, confronted him. It is true that the 
captain and the two boys testifiy that they motioned and called to be 
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left at the coal-dock, but they were motions that oould easily be mis- 
interpreted, and it was very évident that no one on the tug under- 
stood them. 

One ortwo other witnessea not on the boat saw some motions while 
the tug was in the bay, or going through the piers, but they did not 
kno\v their meaning. As bearing upon the extent of tbe effort made 
to stop the tug, it should be remâmbered that when the danger was 
imminent at Ford's shoals, little difficulty was experienced in making 
the tugmen hear,:altbough in ciroumstances far more disadvantageous. 
In view of ail the évidence it can hardly be said that any vigorous, de- 
termined effort was made to hâve the tug turn back after the threatened 
danger was discovered. The impression left is that Bach thought he 
eould gothrough safely, and, having made a feeble remonstrance, con- 
oluded to take the risk. After theyhad been on the lake foranhour, 
or an hour and a half, it became very dark. Nothing indicating inév- 
itable disaster had happened while it was yet light. If tbere had been 
a light on the bôat they could hâve signaled the tug when the Collier 
broka away, when the hôrse-bridge went off j indeed, when the first 
indication that there was danger of the boat becoming water-logged 
appeared. How can it be said that in ail this there was no fault ? 
If the tug had known the truth regarding the tow before ail hope was 
abandoned, might ehe not hâve avjerted the accident, or at least hâve 
saved a large part of the cargo? Upon the facts developed, the 
law imputed to the libelants the négligence of those having charge of 
the canal-boat; so much was virtually conceded on the argumeat, 
and the case was tried upon that theory. But in any event, having 
référence Bolely to the libelants' owû conduct, enough bas been es- 
tablished to warrant the application of the admiralty rule before ad- 
verted to, and whieh obtains in cases of mutual fault. 

ïhere should be a decree for the libelaut for $2.528.94. 



The Geebnpoint. 
{District Court, S. D. New York. October 22, 1883.) 
Collision— Wharf— MooRma Toc Nbar— Linbs Slippihg— Passino Steam- 

KRS. 

In a river wTiere steamers are frequently passing It Is négligence and care- 
léssneâs in one vessel to moor unnecessarily at the end of a wliarf or bulk-head, 
within two or tjiree feot of another vessel, wliereby they are liable to be brougUt 
into collision through the surging and swaying caused by tlie waves of pass- 
ing steamers. 

Bamb^Casb Statéd. 

Where, iinder the above oircumstances, a collision occurred in the East river, 
between the stems of two vessels, and the évidence indicated that there was 

■■ unnecessary slack iiné, or some slipping of the Unes, held, both were chargeable 
with fault. 



THE GHEBUPOINT. 187 

In Admiralty. 

Beehe é Wilcox, for libelant. 

Ooodrich, Deady é Platt, for olaimant. 

Bbown, J. On the fourth of December, 1880, the schooner Clo- 
tilde, owned by the libelant, was moored, bows down stream, along- 
side of the bulk-head at Hunter's Point, in the East river. The lighter 
Greenpoint, at the same time, was moored next above the schooner, 
with her bows up the river. The steamer Sylvan Stream, at about 4 
p. M., passed up the river at full speed, within a hundred feet of the 
bulk-head, and through the swell of the waves thus caused the stems 
of the two vessels above naméd coUided, by whiôh the stern of the 
libelant's schooner was considerably injuredj to recover damages 
for which this action is brought. On the part of the libelaiit it is 
claimed that, beîore the steamer passed, the schooner and the lighter 
were separated by a space of from 15 to 26 feet, and that the col- 
lision arose from the slipping of the Unes by which the lighter was 
fastened to the bulk-head, so that she drifted down with the strong 
tide and struck the sehooner's stem. The claimant's évidence tends 
to show that there was no slipping of the lines, but that the two 
boats were moored with their sterns so near to each other that the 
«oUision arose from the surging and swaying of the two boats in the 
swell of the waves caused by the steamer's passing. 

The place where thèse vessels were moored being one where steam- 
ers are in the habit of passing frequently, both were bound to take 
a.11 necessary précautions against injury to each other from the ordi- 
nary commotion in the water thereby occasioned, and from the lia- 
bility to surge and sway from their positions. 

The évidence shows that the lighter had previously discharged a 
portion of her cargo, consisting of iron rails, upon the same wharf 
or bulk-head, and had been ordered by the wharfinger to move fur- 
ther down for the purpose of discharging the rest. The schooner, 
which lay below, had at the same time been required to move further 
down to give room for the lighter, and had done so. While engaged 
in fastening, the sehooner's men were requested by the men from the 
lighter to move further down and more eut of the way; but they did 
not do 80. The place where the lighter was fastened was the place 
designated by the wharfinger. Several witnesses on the part of the 
lighter testify that the sterns were not more than from two to four 
feet apart. The lighter's rail was from one to two feet below the level 
of the bulk-head, and the rail of the schooner was much higher from 
the water than that of the lighter. Not only several witnesses on 
the part of the claimant, but one of the principal witnesses of the 
libelant, show that the injury to the schooner was occasioned by the 
stern of the schooner dropping down, as it were, upon the stern of 
the lighter, breaking off the former's taffràily starting the plank- 
shear, and loosening the rudder-post. This description of the way in 
•which the injury was done shows that it took place through the rise 
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and fall of the vessels from the swell of the steamer's waves. And 
this confinns, very clearly, it seems to me, the testimony of the 
claimant's -witnesses, that tbe stems of the two boats were moored 
very near to each other. Had the accident arisen from the surging 
of the boats, causing the lines of the lighter to become loosened, so 
as to sutïer her tô drift down ;sTith the tide from 15 to 25 feet, the 
swell of the waves from tbe steamer would hâve passed off before 
the lighter could bave drifted down to the schooner, and the blow of 
the collision in that case would bave been a horizontal blow, and 
not a perpendicular one, as described by the witnesses. 

The way in which the damage arose shows, therefore, that it oc- 
curred during the few moments while the first few high waves were 
passing, and witbout any considérable drifting of the lighter down- 
wards; and I accept, therefore, the libelant's account of the distance 
of the two vessels apart, after they were moved. The defendant's 
évidence probably mistakes, and gives the distance apart before they 
were moved. 

I must hold the schooner in iault for having moored so near to the 
lighter. The lighter was moored where she was directed; the schooner 
had abundant room below, was requested to move further off, and no 
reason existed for her not doing so. In tbe rise and fall of tbe tide 
some play in the position of the lighter was unavoidable, unless the 
lines were constantly changed and refastened — a burden wbich the 
schooner had no right to impose unnecessarily upon the lighter. 
And it was plain négligence in the schooner to fasten witbout reason 
80 near to the lighter that a little slack Une in the rise and fall of 
the tide, or a slight slipping or stretching of the lines, under the 
strain of the swaying from passing waves, would bring the sterns into 
coUi'sion. 

Considérable testimony was gîven in regard to tbe mode in which 
the lines from the lighter were arranged for fastening. She had no 
spring lines, suoh as might bave been used, and which would bave 
retained her in a more stable position. She had one line running 
from each side of the bow and fastened to the spile on the pier, some 
20 feet forward, and two other lines, one from each corner of the 
stem, fastened to a spile about 20 feet aft. While spring lines 
would bave given somewhat more steadiness, and I should bave held 
it négligence not to adopt that mode of fastening if essential, I am 
not satisfied of such insuffioiency of the mode of fastening adopted 
as to charge the lighter with négligence on that ground alone. The 
évidence, however, establishes that the lines either slipped somewhat, 
or else had become considerably slackened before the steamer passed, 
or else were not properly seeured. One of tbe claimant's witnesses, 
immediately after the collision, bauled in some slack line. He states 
it as only some 10 or 12 inches slack, — an estimate which might 
easily be considerably underrated. The distance of two or three feet 
apart, which the claimant gives, is too great, it seems to me, to be 
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accounted for by any justifiable amonnt of slack line in that situa- 
tion; and Bome négligence, either in too great slack or in insufficient 
fastening, mûst therefore be imputed to the lighter. The danger from 
passing steamers being well known to both, I hold that neither exer- 
cised the caution and vigilance necessary to avoid injury to éach 
other, — the schooner in unnecessarily, and contrary to warning from 
the lighter, putting herself in the lighter's way; and the latter for 
some inattention to her Unes. 

The libelant is, therefore, entitled to one-half his damages, with 
costs, and a référence may be taken to cumpute the amount. 



The Mabt Beadfoed.' 
(District Court, E. D. Neva York. June 28, 1883.) 

Bill av Labing — Mastbk'b Coi^— Delivert. 

Where the master of a vessel executed bills of lading in quadrupUcate, 
though thfcre was no provision in tlie charter of the vessel for the exécution of 
bills of lading, and delivered three of them to the shipper, who hvpothecated 
them to secure advances made hitn, and the master then carried the fourth 
copy, duly indorsed, to the consignée of the vessel at the end of the voyage, 
and af tervf ards delivered the cargo to Mm on présentation of this bill of lading, 
KM, that the master had authority to sign bills of lading, and that the master's 
copy was, m légal effect, a simple mémorandum for his convenience, and not a 
contraet by which the goods were to be delivered, and that the vessel was lia- 
ble to the holder of the hypothecated bills of lading for the amount of the ad- 
vances. ■ 

In Admiralty. 

This was an action upon a bill of lading alleged to hâve been given 
by the master of the schooner Mary Bradford, for goods shipped on 
the schooner at Nickerie, Surinam, Dutch Guiana, to be transported 
to New York. The bill of lading being executed in quadruplicate, the 
master kept one copy and delivered the other three to E, J. Carbin, 
the shipper, by whom they were assigned to the libelant the Surinam 
Bank as security for the payment of a bill of exchange drawn on W. 
L. Carbin, at New York, for $4,800, which bill of exchange was never 
paid. The claimants alleged that at the time of the signing of the bills 
of lading the vessel was under a charter to W. L. Carbin, in which there 
was no provision for the signing or delivery of any bills of lading by the 
master; but that he did exécute them and give them to E. J. Carbin, 
who indorsed one of them to W. L. Carbin and sent it to him at 
New York by the master. By virtue of this bill of lading the caiigo 
was entered at the custom-house by W. L. Carbin, and was delivered 
to him. The master alleged that it was not till after the vessel had 

'Beported by R. D, & Wyllys Benedict, of the New York bar. 
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been in the port of New York for eeveral weeks after the completion 
of the voyage, and had sailed on a second voyage, that information; 
came that the lîbelant claimed any interest in the cargo, and that 
this was gross lâches on the part of the libelant, 

F, E. é A. Blackwell, for libelants. 

Beehe é Wilcox, for claimants. 

Bbnkdiot, J. I am of the opinion that the master of the Mary 
Bradford had power to sign the bill of Jading aaed on, notwithstand- 
ing the fact that the charter-party contained no promise for the sign- 
ing of bills of lading, and that upon the delivery thereof to the libel- 
ants, under the circumstances proved, the ship became bound to 
deliver the cargo to the libelants in accordance with the terms of the 
contract. 

I am of the further opinion that the bill of lading produced by the 
master in New York, and by the agent of the claimants delivered to 
W. L. Carbin, was the raaster's copy of the bill of lading sued on, 
known to be such by the master, as well as the agent, of the schooner 
at the time it was delivered to W. L. Carbin, and that said bill of 
lading was, in légal effect, a simple mémorandum for the conven- 
ience of the master, and not the contract by whioh the goods were to 
be delivered. 

I am of the further opinion that the delivery to W. L. Carbin of 
the master's copy of the libelants' bill of lading by the agent of the 
claimants was a ratification of the master's act in delivering to E. J. 
Carbin the bill of lading sued on. 

I am of the further opinion that the libelants hâve not lost their 
right of action upon the bill of lading sued on by lâches ; that they 
made advances upon the faith of the bill of lading in good faith, and 
are entitled to recover the amount thereof from the schooner in this 
action. 

Let a deoree be entered for $4,800, with interest from November 
29, 1881. 



The Chas. E. Stone and Two Oil-Scows.* 

The Katie J. Hoyt.' 

(DiaMet Court, B. D. Nevt York. June 29, 1883.) 

Collision— ScHooNEB—TuG and Tow — Change oï" CouasK. 

In a collision whlch took place in the Eaat river between a schooner going 
down and a tug with two scows on its starboard side going up with the tide, 
héld, that upon the évidence the collision must be held to hâve been caused by 
the fault of the tug in attempting to pass on the in-shore or New York side of 
the schooner, when it was her duty, under the circumstances, to hâve passed 
on the out-shore side. 

iHeported by K. D & Wyllys Benedict, of the New York biî. 
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In Admirally. 

Thèse were cross-actions ariaing out of a collision between thé 
schooner Katie J. Hoyt and a tow composed of the tug Charles E. 
Stone and two oil-scowB, which occurred in the East river, off Cor- 
lear's Hook, in the afternoon of April 14, 1881. The schooner was 
coming down the river, and the tow was proceeding up the river with 
the tide. Thé scows were both on the starboard side of the tug. The 
allégations on the part of the schooner were that the wind was about 
north; the schooner was heading about W. by S., making only about 
two miles an hour against the tide, and hugging the New York shore; 
that no change of course was made by the schooner; and that the 
collision was due to a change of course on the part of the tug in 
attempting to pass on the starboard side of the schooner, between 
her and the New York shore. The tug alleged a porting on the 
schooner's part, which brought about the collision. In the suit 
brought by the schooner the seows were joined as parties défendant. 

Knox & Woodward, for the tug and scows. 

Chittenderi, Townsend é Chittènden, for the schooner. , 

Benediot, J. The collision between the schooner Katie J. Hoyt 
and the tug G. E. Stone,. which has given rise to thèse two suits, 
must in my opinion, upon the évidence, be held to hâve been caused 
by the fault of the tug in attepapting to pass on the in-shore or New 
York side of the- schooner, -whérëaà it was her dtiiy, under the cir- 
cumstances, to bave passed the schooner on the out-shore or Brook- 
lyn side. The allégation of a change of course on the part of the 
schooner is not made out. The schooner was coming down on the 
New York side of the middie of the river, and she made no altéra- 
tion in her direction exeept to conform her course to the direction of 
the river when she reached Corlear's Hook. This she had the right 
to do, and the tug had no right to suppose that she would do other- 
wise. The tug had no right to ask the sehooûer to change her posi- 
tion in the river to enable the tug to pass on the inside of her. 

No fault is attributable to the scows in tow of the tug, and the 
libel as to them must be dismissed. 

The libel as against the tug must be sustained, and a decree ren- 
dered in favor of the libelants, Simon Banks and others, against the 
tug, with an order of référence to aseertain the amount. Any ad- 
ditional costs incurred by joining the scows must be paid by the 
libelants ; but as the scows and the tug are owned by the same per- 
sons, and are now represented by a siûgle stipulation, the libelants 
can be compelled to pay no more costs than the additional costs oc- 
casioned by the joining of the scows as party défendant. 

The libel of Charles Pratt & Co. against the schooner must be dis- 
missed, with costs. 
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Phœnix Ins. Co. p. Livbepool & Gbbat Wbstbbn Stbam Co. 

(Limited.)* 

{Circuit Qowt, E. D. Nm York. June 30, 1883.) 

Shippino — Ohal Aorbbmbnt — Reoovekt Back op Frbight Monbt. 

The decree oi the district court in the satue case (12 Fso. Kep. 77) afflrmed. 

In Admiralty. 

Beebe, Wilcox é Hobbs, for libelant and appellant. 

Butler, Stillman d Hubbard, for respondent and appellee. 

Blatohpord, Justice. The conclusion of the district court, and the 
reasons stated therefor, are entirely satisfactory to me. A decree 
must be entered dismissing the libel, with costs to the respondent, in 
the district court, taxed at $68.84, and in this court to be tazed. 

See the opinion of the district court in tlie same case, (reported as Mehr- 
baoh V. Liverpool & Qreat Western Steam Co,,) 12 Fed. Eep. 77. 



BoBL ». PiDGBON and Scow No. 1.* 
{Circuit Court, E. D. New York. July 18, 1883.) 

CoMHOir Cabeikr — Peeec of thb Sbab— Damage bt Swell of Passikg Boats— 
Keoligencb. 
Tlie decree of the district court lu tlie same case (S Fed. Réf. 634) affirmed. 

In Admiralty. 

Sidney Chubb, for libelant and appellant. 

Beebe, Wilcox é Hobbs, for claimant and appellee. 

Blatchfosd, Justice. The déposition of James Murphy in this court 
was regularly taken. I concur in the conclusions arrived at by the dis- 
trict court. Those conclusions are not varied by the new évidence 
on appeal. The libel is dismissed, with costs to the respondent and 
claimant in the district court, taxed at $105, and in this court to be 
taxed. 

See the opinion of the district court in the same case, (reported under the 
name of Bell v. Pidgeon,) 5 Feid. Rep. 684. 

iBeported b; B. D. & Wy Uyi Benedict, otttu New York bar. 
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Levy ». Laclede Bank.* 
(Circuit Court, E. D. Missovri. September 20, 1883.) 

1. PeACTICE— jDRBDICTrON— RbMOVAIi. 

A party who is not entitled to bring his suit in thls court origînally, cannot 
hring it hère by removal from a state court. 

2. Bamb. ' , 

Where it is doubtful whether this court or a state court lias jurisaiction 
over a case, the doubt sliould be resolved in favor of the state court. 

3. Same— Removal Act of 1875 Constkubd— A Cheok hot a "Biix of Ex- 

CHANQB." 

A cbeck is not a bill of exchange, within the meaning of the flrst section of 
the removal act of 1875, and a suit brought upon a oheck by an indorsee against 
the maker cannot be removed from a state court to a circuit court of the United 
States, where the maker and payée are citizens of the same state. 

4. Bamb— Pi-BADiNG. 

Where the maker and payée are citizens of diflerent states, a failure to allège 
that fact is fatal. 

Motion to Eemand. 

Garland Pollard, for plaintiff, 

McKeeghan é Jones and Dyer, Lee â Ellis, for défendant. 

McObaey, J., (orally.) This case is before the court upon a mo- 
tion to remand. The suit was brought in the state court upon an 
ordinary bank check, dated St. Louis, February 2, 1883, payable to 
L. J. Sharpe or order, which check was signed to the order of Robert 
and George E. Day, and by them indorsed to the présent plaintiff. 
The pétition for the removal of the cause states that the plaintiff is a 
citizen o-f the state of Illinois, and the défendant a corporation of the 
state of Missouri, with the other allégations as to the amouut in contro- 
versy, which are required by the removal act; but there is no alléga- 
tion in the pétition for removal as to the eitizenship of the payée of 
this paper, under whom the plaintiff holds. The provisions of the 
removal act upon this subject are found in the first and second sec- 
tions of the act of 1875. The provisions regarding removal are found 
in the second section; those regarding jurisdiction, in the first. 
The first section, among other things, in determining the jurisdiction 
, of the court as toappeals, provides: "Nor shall any circuit or district 
court hâve cognizance of any suit founded on contract in favor of an 
assignée, unless a suit might hâve been prosecuted in such court to re- 
cover thereon if no assignment had been made, except in cases of prom- 
issory notes negotiable by the law-merchant, and bills of exchange." 
The second section, providing for the removal of causes, déclares in 
gênerai terms that there shall be a right of removal in any case in 
which there shall be a controversy between citizens of différent states, 

ïReported by BenJ. P. Rex, Esq., of the St. Louis bar. 
va8,no.4:— 13 
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and contains some other requirements which are not necessary to be 
mentioned hère. 

If we were to consider the second section alone, without any référ- 
ence to the first, the allégations of this pétition for removal would seem 
to be sufficient. The pétition states that there is a controversy hère 
between the citizens of différent states, but I hâve had occasion to 
hold, contrary perhaps to some of the rulings in other circuits, that 
thèse two sections are to be regarded as in pari materia, and are to 
be construed together, and that the second section is not to be given 
such a construction as will confer upon this court jurisdiction in a 
case which is not within its jurisdictiou as defined in the first section. 
In other words, if a party could not originally sue in this court, he 
cannot corne into it through a state court by means of the provisions 
of the act which I hâve quoted with regard to removal. And so, if 
this is a case in which the présent plaintiff could not bave brought 
his suit hère originally, then, he cannot bring it hère by removal frorû 
the state court. This présents the question whether the case is 
within the exception mentioned in the first section, as expressed in 
the language, "except in cases of promissory notes negotiable by the 
law-merchant, and bills of exchange." If a suit is founded upon a 
promissory note negotiable by the law-merchant, or upon a bill of ex- 
change, then the suit may be brought by the assignée without référ- 
ence to the citizenship of the assigner; but if it is upon any other 
contract the jurisdiction dépends upon the citizenship of the assigner. 
Is this, then, a bill of exchange ? There is no claim that it is a 
promissory note. That is a question upon which there bas been some 
différence of opinion among the courts, but it bas been bef ore the 
suprême court of the United States, and that court has held that there 
is, in a number of particulars, a distinction between an ordinary bank 
check and a bill of exchange. I read from the case of Merchants' Bank 
v. State Bank, 10 Wall. 6é7. 

"Bank checks are not inland bills of exchange, but hâve many of the prop- 
erties of such commercial paper; and many of the rules of the law-merchant 
are alike applicable to both. Eaeh is for a spécifie sum payable in money. 
In both cases there is a drawer, a drawee, and a payée. Without acceptance, 
no action can be maintained by the holder upon either against the drawer. 
The chief points of différence are that a check is always drawn on a bank or 
a banker. No days of grâce are allowed. The drawer is not diseharged by 
the lâches of the holder in preaentment for payment, unless he can show that 
he has sustained some injury by the default. It is not due until payaient is 
demanded, and the statute of limitations runs pnly from that time. It is by 
its face the appropriation of so much money of the drawer in the hands of the 
drawee to the payment of an admitted liability of the drawer. It is not 
-necessary that the drawer of the bill should hâve f unds in the hands of the 
drawee. A check in such case would be a fraud." 

We hâve always been disposed to constrne the removal act with 
some degree of strictness. It is an act defining and conferring juris- 
diction upon the court, and questions of doubt, where they concern the 
jurisdiction of the court, in my opinion are to be generally resolved 
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against the jurisdiction of the fedé'ral court, and in favor of tbat of 
the state court, because there can be no question as to the jurisdic- 
tion of the state tribunal, and a judgment there, as a matter of course, 
would be valid; while if we should err with regard to our jurisdiction, 
the conséquences might be very serions. Therefore we hold that the 
words "bill of exchange" in the removal act mean what is meant by 
that phrase in commercial law and at common law, and that a bank 
check is not a bill of exchange. It foUows that in order to give the 
court jurisdiction it was necessary to aver the citizenship of the payée 
of this paper, and as it does not appear by the record that tbat was 
done, this court is without jurisdiction, and the cause must be re- 
manded. We understand that the payée of the check is in fact a 
citizen of Missouri, even if the fact was not shown. We think that 
a f ailure to allège the citizenship of the payée of the check is fatal to 
our jurisdiction. 



Manhattan Ey. Co. and another v. Mayoe, Etc., of the Citt op 

New Yoek. 

(Gircuit Court, S. B. New York. October 15, 1883.) 

1. JUKISDICTION OF FEDERAL COURTS— TaXBS AND ASSKSSMENTS. 

It is the peculiar province of ttie state courts to construe and administer ju- 
dicially tlie laws of the state, and to décide whether or not they sanction the 
action of the local authorities in levying taxes which are in dispute. When 
ail the parties to the suit are citizens of the state where the same is brought, 
the fédéral courts will not hâve jurisdiction unless the suit is onearising under 
the constitution or laws of the United States, and within the meaning of the 
act of congress of March 3, 1875, which enlarged and deflned the jurisdiction 
of the circuit courts ; or unless some fédéral question is necessarUy involved 
in the décision of the controversy. 

2. Samk — Whbn Case Dbbmbd to Arisb undeb the CoNSTiruTiON OE Laws ôf 

THE United Btatbs. 

A case does not arise under the constitution or laws of the United States un- 
less it cannot be decided without deciding a fédérai question. 

3. Same Avbemehts. 

Parties will not be allowed to resort to the jurisdiction of the fédéral courts 
on simple avevments or allégations that the case is one involving a fédéral 
question, unless such clearly appears to be the case. 

In Equity. 

Deyo, Duer é Bauerdoff, for plaintifif. David Dudley Field, of 
counsel. 

Geo. P. Andrews, corporation counsel, and James G. Carter, for 
défendants. 

Wallace, J. The complainants move for a preliminary injunc- 
tion to restrain the collection of taxes assessed by the commissioners 
of taxes and assessments, in the city of New York, on the real estate 
of the New York Elevated Eailroad Company, for the years 1879 to 
1882, inclusive, upon the capital stock and personal property of that 
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corporation for the year 1880, and upon the capital stock and Per- 
sonal property of the Manhattan Eailway Company for the years 1880, 
1881, and 1882. Under agreements by which the latter corporation 
leased the property of the New York Elevated, the Manhattan Rail- 
■way Company is obligated to pay the taxes and assesstQents imposed 
upon the lessor during the term of the lease. 

As the parties are ail citizens of this state, it must be determined 
preliminarily whether the subject-matter of the controversy is such 
as to confer jurisdiction upon this court. Unless the suit is one 
"arising under the constitution or laws of the United Stat/s," within 
the meaning of the act of congress of March 3, 1875, which enlarged 
and defines the jurisdiction of the circuit courts of the United States, 
the complainants hâve selected the wrong forum. If some fédéral 
question is necessarily involved in the décision of the controversy 
the complainants hâve properly resorted to a fédéral court; other- 
wise the courts of the state of New York are the only appropriate 
tribunals to adjudicate between the parties. It is their peculiar 
province to construe and administer judicially the laws of the state, 
and to décide whether or not they sanction the action of the local 
authorities in levying the taxes in dispute. 

The averments of the bill are intended to make a case arising un- 
der the fourteenth amendment of the constitution, and if any fédéral 
question is presented it arises under that amendment. There are gên- 
erai averments, in substance, that the state, by the laws under which 
the assessing ofBcers bave acted, unlawfully discriminâtes between 
the complainants and individuals, and subjects the property of the 
complainants, for the purposes of taxation, to an unequal share of the 
public burdens, and abridges the privilèges and immunities of the 
complainants as citizens of the United States, depriving them of their 
property without due process of law, and denying to them the equal 
protection oE the laws, contrary tothe constitution of the United States. 
The spécifie averments are that complainants are taxed for real prop- 
erty subject to mortgage without deducting the amount of the mort- 
gage from the value of the property ; that they are taxed for personal 
property without deducting from the value of the property the amount 
of their debts ; that they are taxed for real property which they hold 
as lessees or tenants under the state or city, while individual lessees 
or tenants are not taxed for real property thus held; that they are 
taxed for state purposes in cases where individuals are not so taxed; 
and that a discrimination is made against the complainants, and in 
favor of other corporations, by the state of New York, in that tele- 
graph corporations, gas corporations, steam-heating corporations, 
and surface railway corporations are not taxed in the same manner 
or upon the same principle for their property imbedded in or resting 
upon the streets of the city. 

Thèse averments are doubtless framed to permit the claimants to 
avail themselves of the récent décision in the County of San Mateo v. 
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Southern Pac. B. Co. 13 Fed. Eep. 722. It was tliere decided that 
the fourteenth amendment of the constitution, in declaring that no 
state shall deny to any person within its jurisdiction the equal pro- 
tection of the lawB, imposes a limitation upon the exercise of ail the 
powers of the state which can touch the individual or his property, 
including among them that of taxation, and forbids unequal exactions 
of any kind, including unequal taxation. The scope and effect of this 
amendment are now under considération by the suprême court of the 
United States, upon an appeal from that décision. This court will 
not assume to pass upon the question unnecessarily, in anticipation 
of the judgment of the suprême court. To what extent the powers 
of the state in regard to taxation are restricted by the amendment, 
and whether it applies to corporations at ail, are questions which, 
upon the présent bill, need not be and therefore will not be now 
discussed. Assumiug that it is as far-reaching as it was deemed to 
be in the San Mateo Case, the averments hère fall short of the point, 
and fail to présent a controversy to which the restrictions of that 
amendment apply. The question is whether the state bas made, or 
is enforcing by its laws, a System of taxation which abridges the 
privilèges or immunities of the complainants, or dénies to them the 
equal protection of the laws. If the authorities of the city of New 
York are endeavoring to enforce the collection of taxes against the 
complainants which bave not been assessed in oonformity with the 
statutes of the state, if the taxing authorities, under color of law, are 
proceeding illegally, their action cannot be imputed to the state, and 
the constitutional provision need not be invoked and does not operate; 
and the complainants can obtain ample redress under the laws of the 
state. 

There is no discrimination in the laws of the state by which the 
complainants are taxed for real property which they hold as tenants, 
while individuals are not thus taxed, or by which complainants are as- 
sessed on a différent principle from individuals "on their property im- 
beddedin or resting upon the streets of the city;" or by which déduc- 
tions for mortgages are allowed in assessing the value of real estate to 
individuals, and not to the complainants. So far as the bill avers that 
such discriminations are made by any law of the state, the averments 
are without foundation in fact. So far as the averments of the bill 
relate to discriminations created or reeognized by the System of taxa- 
tion adopted by the state, whereby corporate property is assessed or 
taxed in a différent mode or upon a différent principle from the prop- 
erty of individuals, they show only such discriminations as are legit- 
imate. It will not be seriously contended that it is contrary to that 
equality and uniformity in the levying of taxes that bas been said to 
be "of the very essence of taxation," to classify différent kinds of prop- 
erty with référence to the peculiar characteristics and incidents of 
each, and to prescribe différent modes or différent rates of taxation 
for the différent classes. The San Mateo Case does not intimate this, 
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but explicitly recognizes the right to discriminate by classification, 
so long as a uniform rate is observed in the valuation and taxation of 
ail property of the same character. The court say : 

"Undoubtedly, propOTty may be classified for purposes of taxation. Real 
property may be subjected to one rate of taxation, persoual property to another 
rate. Jt'roperty in particular districts may be taxed for local purposes, wliile 
property elsewliere may be exempt. Taxation on business in the form of 
licences may also vary accorcling to the calling or occupation licensed, and the 
extent of business transaeted ; but even then there must be uniformity of 
charges with respect to the same calling or occupation in the same locality." 
13 Fed. Rep. 737. "But arbitrary distinctions not arising from real différ- 
ences in the character or situation of the property, or which do not operate 
alike upon ail property of the same kind siniilarly situated, are forbidden by 
the ameiidment." Id. 150. 

The tax laws of the state hâve made a classification of corporate 
assets -with référence to their peculiar character, and divided them 
into capital stock, surplus profits, and real estate, but they do not 
discriminate between corporations and individuals, in the rule of 
valuation or in the taxation of property of the same kind. The 
real estate of each is valued upon the same principle, and taxed at 
the same rate. The personal property of individuals is not classified 
into capital stock and surplus profits, because it is not capable of 
such a classification; nor is it apparent that the taxing law works 
any practical discrimination between corporations and individuals. 
The real estate of each is valued upon the same principle as has been 
stated. The personal property of individuals is assessed upon the 
surplus after a just déduction for their debts; and the same resuit is 
reached in the case of corporations, because the latter are assessed 
after deducting the amount invested in real estate upon the actual 
value of their capital stock and the amount of their surplus. In as- 
certaining the actual value of the capital stock of a corporation, the 
amount of the surplus and also of the indebtedness of the corpora- 
tion are necessary éléments of the calculation. 

It was adjudged in People ex. rel. Broadway é Seventh Ave. R. 
Co. V. Com'rs of Taxes, 46 How. Pr. 227; 60 N. Y, 638, that in as- 
certaining the value of the capital stock of corporations, the commis- 
sioners connot disregard the fact of indebtedness; and that the in- 
debtedness must enter into the estimate to the same extent as it does 
in the assessment of the personal estate of an individual. If the com- 
plainants are "taxed for state purposes in cases where individuals 
are not so taxed," as the bill allèges, it is only because corporations, 
joint-stock companies, and associations generally, are required to pay 
a, state tax upon their business, in the nature of a license tax, as a 
condition of their doing business in the state. If the complainants 
are entitled to any relief against the proceedings of the défendants, 
it.is not through any right which springs from the fourteenth amend- 
ment, but their right is founded on the laws of the state. The ques- 
tions which the controversy raises are only such as are to be solved 
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upon the gênerai principles of law and equity, or upon the statutory 
law of New York. The suit, therefore, is npt one arising under the 
constitution or laws of the United States, and as no diversity of citi- 
zenship exists between the parties this court oannot décide it. : A 
case does not arise under the constitution or laws of the IJnited Stateg 
unless it cannofc ha decided without deciding a fédéral question, (Har; 
tell V. Tilghman, 99 U. S, 547;) or, in other words, unless ^ fédéral 
lawis a necessary ingrédient lu the case, (Oghorne v. Panji of U. S. 9 
Wheat. 738.) Were it otherwise, parties could resort tp the jurisdic- 
tion of the fédéral courts whenever they might choosp tp allège in a 
bill or complaint that a cause of action i^ founded on a law of con- 
gress; and the court would be called on to détermine the controversy, 
although satisfied that such an allégation was a delusion or a sham. 

In reaohing the conclusion that a case is not shown for the juris- 
diction of this court, the theory of the bill, that the complainants are 
exempt from taxation for local purposes, and the theory that there is 
a fund now in registry of the court, th© right to which should be de- 
termined by this suit, hâve not been overlooked. They are not dis- 
cussed, because they are not deemed to be of suflScient importance to 
require discussion. 

The motion is denied. 



■i Miner and others v. AtijESworth and others. 
(Gweuit Court, D. BTiode Island October 8, 1883.) 

1. Suit against Admis istbatok—Misjoihdbii. 

OtUer persons having assets of an estate cannot be joined ■vritli the adminis- 
trator in an action against the Jatter, unless there be collusion between sueh 
persons and the administrator. And this is true in cases governed by the Pub- 
lic Statutes of Rhode Island. 

2. Samb— Suit, whkn Barrbd. 

Under section 9, e. 205, Pub. 8t. K. 1., no suit can be commCTced against an 
administrator, as such, after three yearsfroin the time he gave public notice ot 
his appointmeat. 

In Equity. 

Thurston, Ripley é Co., for complainants. 

James Tillinghast, for respondents. 

CoiiT, J. This is a bill in equity brought under the following cir- 
cumstances : On Deoember 30, 1873, William Butler, sinoe deceased, 
made a trust deed conveying ail his property to the défendants Bly 
Aylesworth and George H. Browne, to couvert into money and pay 
his creditors, and to acoount for any surplus to him or his légal rep- 
résentatives. On or about Maroh 8, 1876, some years after the ex- 
écution of the trust conveyance, Butler indorsed seyeral promissory 
notes, upon which suit is now brought by the plaintiffs. Butler died 
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June 19, 1876, and the défendant Elizabeth E. Butler was appointed 
administratrix, August 14, 1876, and gave notice of her appointment, 
as required by law. The eatate was declared insolvent, and com- 
missioners were duly appointed, The plaintiffs did not présent their 
claim to the commissioners for allo-wance, nor prosecute the same 
against the administratrix, because, as they allège, they believed the 
estate was hopelessly insolvent. Mary Butler, the heir of William 
Butler, and her guardian are also made parties to the bill. 

The main object of the bill is to charge certain assets alleged to 
belong to the estate of William Butler in the hands of the trustées, 
Aylesworth and Browne, or in the hands of Mary Butler, the heir of 
William Butler, with the payment of this claim. The bill sets out 
that large amounts of property hâve come into the hands of the 
trustées which they hâve not acoounted for to the creditors of Will- 
iam Butler, and that they hâve made over large portions of the prop- 
erty to Mary Butler ; also that Aylesworth, one of the trustées, pur- 
chased, through a third party, certain stocks belonging to the trust 
estate, which bave greatly enhanced in value. The bill does not 
allège that there is any surplus in the hands of the administratrix 
after payment of the claims allowed by the commissioners. It does 
not state that any surplus would remain in the hands of the trustées 
after payment in full of the trust creditors. It does not charge col- 
lusion between the trustées and the administratrix, or the trustées 
and the heir. 

To this bill the administratrix and the trustées hâve filed pleas in 
bar, setting up that more than three years hâve elapsed since the 
appointment of Elizabeth Butler as administratrix, and since proper 
public notice was given thereof, and therefore, under section 9 of 
chapter 205 of the Public Statutes of Ehode Island the time within 
which this suit could be brought bas expired. The défendants Mary 
Butler and her guardian demur to the bill for want of equity. 

We think it is clear that the plaintiffs occupy the position towards 
the estate of William Butler of simple contract creditors. They do 
not come under the trust instrument, and are in no way covered by 
it. Section 9 of chapter 205 of the Public Statutes of Ehode Island 
déclares that no action shall be brought against a^iy executor or ad- 
ministrator in his said capaoity unless the same shall be commenced 
within three years next after the will shall be proved or administra- 
tion granted; such period to be reckoned from the time the public 
notice of the appointment as set out in the statute is given. 

The object of this provision is to procure a speedy settlement of 
estâtes, and its intent and purpose is to bar claims against the estate 
after three years. The administrator cannot waive the running of 
the statute so as to bind the estate. This provision is a bar to any 
suit brought by a creditor against the administrator or persons holding 
assets of the estate after three years, except against an heir or devisee, 
which we will consider hereafter. Under our probate System the ad- 
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minîstrator represents the estate. He gives bond for the faithful 
performance of his duties, He is the proper person for the créditer 
to proceed against within the time set eut in the statute. Other per- 
sons having assets of the estate cannot properly be joined with the 
administrator; clearly not, uniess in the case of collusion between such 
person and the administrator. Pratt v. Northam, 5 Mason, 95, 113 ; 
New England Corn. Bank v. Newport Steam Factory, 6 E. 1. 154, 193 ; 
Dawes v. Shed, 15 Mass. 6; Johnson v. Lihhy, Id. 140; Wells v. Child, 
12 Allen, 333; Aiken v. Morse, 104 Mass. 277; Harrison v. Bighter, 
3 Stockt. 389 ; Isaucs v. Clark, 13 Vt. 657. 

In England, where the rule is somewhat différent from that which 
prevails under our probate law, it is said that persons interested in 
the estate of the testator, not beingthe légal personal représentative, 
will not be allowed to sue persoiis possessed of assets belonging to 
the testa-tor uniess it is satisf actorily made out that there exist assets 
which m ght be recovered, and which but for such suit would proba- 
bly be lost to the estate. Stainton v. Carron Go. 18 Beav. 146, 159. 

Under the Ehode Island statutes the estate of every deceased per- 
son is chargeable with his debts, The ireal estate is liable pirovided the 
personal estate is insufficient; that is, the personal property is the 
primary fund for such payment, and the real estate a secondary 
fund. Suit may be brought against the heir or devisee in the manner 
provided by statute, after three years, to enforce the liability of the real 
estate for the debts. It is apparent that this is not such a suit. 
Neither the administratrix nor trustées would be proper parties to 
such an action. Pub. St. E. I. c. 189; Hopkins v. Ladd, 12 E. I. 
279. 

The unreported case of Roherta v. Roberts, referred to by the com- 
plainants, was an action at law brought against the défendant as 
widow and devisee. The real estate was attached, and the déclara- 
tion allèges that the personal estate of the testator is insufficient to 
pay the debts. This brought the case within the statute. We are 
of opinion that the statute of limitations is a good bar to the plain- 
tiffs' claim, and that this is not a suit brought under section 14, c 
189, Pub. St. 

The pleas and demurrers are therefore sustained. 



TouNQ and others r. Townb ot Dexteb, Remington, and Wood. 

{Otrcuit Court, B. D. Witcontin. October 27, 1883.) 

Service of Bummons on Town Clebe. 

In an action instituted in the circuît court of the United States in 1863 
against a town in Wiscoosin, the marsliBl served the Bummons on the town 
clerlc, and subsequently plaintiS flled a bill in equity to enforce payment of 
the judgment which had been obtained and entered in his favor. ÉM, that 
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even if thé state statute and rule of the circuit court in force in 1863 could \>ei 
applied to the case, the towij clerk was not the head of the corporation, or its 
managing agent, in such sensé that process could be served on him alone, and 
thereby give the court jurisdiction to enter judgment ; that the want of juris- 
diction could be taljen advantage of in the subséquent proceedings for the en- 
forcement of the judgment ; and that the bill must be dismissed. 

This was a bill in equity to enforce the payment by the several dé- 
fendant towns of a certain judgment entered in this court in favor of 
the complainants, in 1863, against the town of Dexter. Confessedly 
the bill Bet forth sufi&cient grounds for équitable relief, if a valid judg- 
ment was recovered. "Whether ot not such a judgment was recov- 
ered depended upon the sufficiency of the service of the summons in 
the action at law against the town of Dexter. The return of serv- 
ice by the marshal upon the summons was as folio ws : 

" Served on the witbin-named town of Dexter, by showing this summons 
to Vroom Talmadge, town clerk of said town, this twenty-slxth day of June, 
A. D. 1868, and leaving a true copy with him. 

" D. C. Jackson, Marshal. 

"By J. H. Brands, Deputy." 

The question involved was raised by. plea to the jurisdiction of the 
court. It appeared that by chapter 90 of the Eevised Statutes of 
Wisoonsin of 1849, entitled "Of Process, of the Commencement of 
Suits," etc., it was provided that in ail suits against the inhabitants 
of a town the summons or déclaration should be served by leaving an 
attested copy thereof with the clerk of the corporation, and by also 
leaving a like copy with one of the officers of the town. By other 
provisions contained in the same volume of statutes, relating to pro- 
ceedings by and against corporations in courts of law, it was declared 
that suits against corporations might be commenced by writ or sum- 
mons, or by déclaration, in the same manner that pérsonal actions 
might be commenced against individuals, and that such writ, or a 
copy of such déclaration, in any suit against a corporation, might be 
served on the presiding officer, the cashier, clerk, secretary, or the 
treasurer theireof, or if there was no such officer, or none could be 
found, such ; service might be made on any other officer, agent, or 
member of such corporation, or in such other manner as the court 
in which the suit, should be brbught might direct.- Thua stood the 
law until the adoption of the Code in 1856, which, in the thirty-ninth 
section thereof, provided that in a suit against a corporation the sum- 
mons should be served by delivering a copy thereof to the président 
or other head of the corporation, secretary, treasurer, cashier, director, 
or managi6g agent thérebf ; but that' stch service could bé œade in 
respect to a foreign corporation onlywhen it had property within the 
state, or the causé ôf action arose therein. Provision was also made 
in the same section for service of the summon,s in ail cases not par- 
ticularly specified, (cities, town», and villages not being mentioned,) 
by delivering a copy thereof to the défendant personally, or, if not 
found, by leaving a copy at his usuàl place 0^ abodet 
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In 1858 a new Ee vision of the statutes of the stafe was'mâde, 
and by this Eevision ail aets contained in the Eevïêëd Stàtutës oî 
1849 were repealed. 

Section 9 of chapter 124 of the Eevised Statutes of 1858 substan- 
tially re-enacted section 39 of the Code of 1856, before referred to. 
But by section 1 of chapter 148 of the same Eevision, entitled "Of 
Proeeedings by and against Corporations," it was provided that — 

"Actions against corporations may be commenced ia the same manner that 
Personal actions are commenced against individuals. The summons shall be 
served by deliverlng a copy thereof to tiie président or other bead of the cor- 
poration, secretary, cashier, treasurer, director, or managing agent thereof, but 
such service can be made in respect to a foreign corporation only when it hàs 
property within this state, or the cause of action arose therein." 

Thèse were the only provisions of law in the Eevision of 1858 in 
relation to the service of process upon corporations, except that, in 
suits against .any town commenced before a justice of the peace, it 
was provided that the first procesB against such town should be served 
upon the town clerk and chairman of the board of supervisors. 

In 1863 section 1 of chapter 148 of the Eevised Statutes was 
amended by adding thereto a provision with référence to the service 
of process upon a railroad company, but othetwise the amended sec- 
tion was not changed. 

In 1865 the législature passed an act amending the provision of 
the Eevised Statutes of 1858, in relation tô the service of summons 
in civil actions, by providing that in an action against a town, the 
summons should be served by delivering a copy thereof to the chair- 
man of the board of supervisors and the town clerk. 

Thus it appeared that, from the time of the repeal of the Bevised 
Statutes of 1849 until the passage of the aôt of 1865, there was not 
contained in the statutes of Wisoonsin any provision for the service 
of process in an action brought in a court of record agaitist a town, 
unless it be considered that the gênerai provisions of law whioh hâve 
been cited, relating generally to the service of process in actions 
against corporations, were intended to embrace and be applied to 
towns. 

On the first day of May, 1863, whioh was prior to the commence- 
ment of the suit in question against the town of Dexter, certain com- 
mon-law raies for the eastern district of Wisconsin were adopted, 
among which is the présent rule 32, which provides, in substantially 
the languagé of the state law then existing with référence to the 
service of process on corporations, that — 

"In suits against corporations, the summons or other mesne process shall be 
served by delivering a copy thereof to the président or other head of a cor- 
poration, secretary, cashier, treasurer, director, or managing agent thereof, 
its gênerai attomey, or its agent, upon whom process may be served." 

Eule 82 provides that — 

"The laws that may hein force in the state relating to practice and évi- 
dence, not inconsistent with the îlaWsof the United States or the décisions 
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and riiles of the suprême court, or theae rules, are to be deemed and considère^ 
as mies of this court, se far as applicable." 

Thèse rules were in force at the time of the commencement of the 
suit at law against the town of Dexter and the service of the sum- 
mons on the town clerk. 

Finches, Lynde ce Miller, for complainant, 

J. G. McKenney, for défendant town of Dexter. 

Dyeb, J. The argument of defendant's counsel is, that after the 
repeal of the Eevised Statutes of 1849, nntil the passage of the act of 
1865, there was a total omission in the state législation on the sub- 
ject of the service of process to provide a method by which process 
should be served in suits commenced in courts of record against 
towns, and that ail provisions of law in force during that period, re- 
lating to the service of process on corporations, had référence only to 
private and not municipal or public corporations; that rule 32 of this 
court, adopted in 1863, and in force when the suit at law against the 
town of Dexter was begun, was but a copy of the statutory provision 
of tbe state then in existence, and, like it, only related to suits against 
private corporations; that, in this state of législation on the subject, 
such service of process on a town should then hâve been made, — if 
it could be made at ail, — as would most nearly approach the statu- 
tory requirement of personal service; which, it'ia contended, in the 
case of a town, would be se'-vice on such officers as directly repre- 
sented the town and had immédiate charge of its affairs, namely, the 
supervisors of the town, and perhaps, in conjunction with them, the 
town clerk; and that, as illustrating the force of this position, it is 
observable that when the statutes are found to hâve presoribed the 
manner in which process could be served upon towns, — as in the Ré- 
vision of 1849,' in tbe act of 1865, and again in the Révision of 1878, — 
it is expressly provideid that the summons shall be served, not only 
on the town clerk, but also on some other officer of the town, as the 
chairman of thé board pf supervisors. 

On the part of the complainant the contention is that rule 82 of 
this court must prevail on the question ; that in that rule no distinc- 
tion is made between private and public corporations; that although 
it does not speeifically desiguate any such ofi&oer as is conjmonly 
known in corinection with a town, or the management of its affairs, — 
except treasurer, — the term "managing agent" may be deemed suffi- 
cient to embrace such an officer of a town as the town clerk ; that if 
this rule is not thus to control in the détermination of the question, 
and if, therefore, reeourse must be had to the state statutes, it is to 
be observed that, like the rule, no distinction was made in the stat- 
ute then in force between private and public corporations, and that 
the language of the provision in the Eevision of 1858 and in the act 
of 1863, wherein the "managing agent" of a corporation is named as 
a person upon whom service may be made, is sufficiently compre- 
hensive to embrace such an officer of a town as the town clerk, who, 
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it is contended, by virtue of the duties devolved upon him by statute, 
is, in large sensé, a managing agent of the town. 

In view of the lapse of time since the entry of judgment in the 
suit at law against the town of Dexter, and the conséquent effeet of 
the statute of limitations upon the plaintiff's demand, if it be held 
that a valid service of process was not made in that suit, the inclina- 
tion of the court bas been to seek for some tenable grounds upon 
which to sustain the jurisdiction and judgment. But I cannot recon- 
cile such a ruling with what seems to be the inévitable law of the 
case. 

The intention of the législature, in enacting that when a corpora- 
tion should be a party to a suit, process should be served on the prés- 
ident or other head of the corporation, secretary, cashier, treasurer, 
director, or managing agent, seems manifest. There is hardly room 
for doubt that this statute was intended only to apply to private cor- 
porations, as distinguished from public or municipal corporations. 
The «numération of officers upon whom, in such cases, process could 
be served, is peculiarly one applying to private corporations. As we 
hâve seen, this provision first appeared in the Eevision of 1849, and 
in the sa me Eevision there was another and additional provision for 
service of process on towns. Thns the law stood until 1858, when 
the first-named statute was continued, and the other dropped out, un- 
der the gênerai repealing clause in the Eevision of 185â. The negleet 
to continue in force the provision in relation to towns was evidently 
a casus omissus. And if it had been supposed that the statute relat- 
ihg to corporations generally, applied to towns, why did the législa- 
ture, in 1866, and while that statnte was in f ull force, pass a spécial 
act providing for the service of process on towns? The passage of 
that act is only reconcilable with the supposition that it was, then 
well understood that the statutory provision then existing only ap- 
plied to private corporations; and it may be hère observed that at 
the présent time the two provisions, somewhat changed in phrkseol- 
ogy, but one relating to corporations generally, and the other to towns 
specifically, are part of the statutes of the state, each in full force. 
Then, further, the act of 1865 isnot an amendment of thflïpfevious 
provision in relation to service on corporations. It is an act amenda- 
tory of the gênerai law concerning the commencement of civil actioiis, 
and, so far as it covers the case of towns, it is a new and original 
act. In amending the statute in référence to service of process on 
corporations, as was done in 1863, by providing for service on rail- 
road companies, the législature further manifested its understanding 
of the clasB of corporations covered by the statute. A town, it is 
true, has a treasurer, but it has no such officer as a président, a 
secretary, a cashier, a director, or a managing agent, in the sensé in 
which those désignations of olficial character or function are used in 
the statute. 

The court mustsaythat it can hardly think the question deba table. 
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One of the grounds u{)oii which the suprême court of this state held, 
in Burnham v. Fond, du Lac, 15 Wis. 193, that a municipal corpora- 
tion was not liable lo garnishment, was that the statute which pro- 
vided that "a corporation may be summoned as garnishee by service 
of notice * * * upon the président, cashier, treasurer, secretary, 
or other agent or officer of the corporation," etc., did not describe the 
officers of a municipal corporation, but only the usual principal offi- 
cers of a private corporation. 

If this -view must be taken.of the statute in relation to the service 
of process on corporations in force when the suit against the town of 
Dexter was begun, the same view must be taken of rule 32 of this 
court, for the language of the statute and rule are substantially iden- 
tical, and I oannot doubt that the rule was intended only to apply to 
private corporations. Presumably, the reason why the court did not 
by express rule provide for the case of municipal corporations was 
because it must hâve been supposed, as it naturally would be, that 
the state statute contained spécial provisions on that subject, and 
therefore that rule 32 and such statute would be a sufiBcient guide in 
cases against such corporations. 

But if the, statute in force at the time, and rule 32, could be so 
construed as to embi'ace suits against municipal corporations, could 
the service of process on the town clerk of Dexter even then be held a 
good and valid service on the town? Was the town clerk the head 
of the corporation or the managing agent of the town in such a sensé 
as to make service upon him alone sufficient? 

By the law of the state, in 1863, each organized town was a body 
corporate, and as such might sue and be sued, and might appoint 
agents and attorneys in that behalf ; might purchase and hold real 
and Personal estate for the public use, and convey and dispose of the 
same, and might make contracts necessary for the exercise of its cor- 
porate powers. The qualified electors could direct the institution 
and défense of suits in ail controversies between towna and individuals, 
and require money to be raised for proseouting and defending such 
suits. 

The chairman of the supervisors was made by the statute the chair- 
man of town meetings. The board of àupervisors could accept the 
résignations of other town ofiScers, and make temporary appointments 
to fill vacancies, and generally it was provided that^ 

" The supervisors of each town shall hâve charge of such affairs of the town 
as are not by law made the duty of other town offlcers; and they shall hâve 
power to draw orders on the town treasurer for the disbursement of such sums 
as may be necessary for the purpose of defraying the incidental expenses of 
the town, and for ail moneys raised by the town to be disbursed for any other 
purpose, excèpt moneys for the support of schools." 

The supervisors were also made the commissioners of highways 
and the overseers of the poor, and were empowered to prosecute, for 
the benefit of the town, air actions upon bonds and against sureties; 
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to sue for and collect ail penalties and forfeitures incurred by an of- 
fieer and inhabitant of the town ; and to prosecute for any trespass 
committed on any public building or property belonging to the town. 
In Haner v. Town of Polk, 6 Wis. 349, it was held that town super- 
visors may défend an action brought against the town without being 
expressly authorized by a vote of the town electors for that purpose. 
The chairman of the town supervisors was required by the statute to 
attend the annual meeting of the county board of supervisors, and 
represent his town and its interests in that body. 

The town clerk was made the custodian of the records, books, and 
papers of the town, It was made his duty to file and keep the same, 
and to record such as were by law required to be recorded. It was 
his duty to transcribe, in the book of records of his town, minutes of 
the proceedings of every town meeting, and to file and préserve ail 
accounts audited by the town board, or allowed at a town meeting. 
He was authorized to appoint a deputy, and to exécute in his name 
of ofSce, and under his hand and seal, ail conveyances of land be- 
longing to the town and sold in pursuance of an order of the town, 
It was his duty also to assess the amount of any judgment against 
the municipal ity upon its taxable property, and place the same in the 
town assessment and tax roU for collection. 

Thèse, generally, were the duties and powers of town supervisors 
and clerks in 1868, and are still; and it will be seen that the super- 
visors were and are largely intrusted with the direction of the affairs 
of the town, and with the performance of duties involving the exer- 
cise of authority and discrétion; while, in the main, the duties of the 
clerk were and are purely clérical, The supervisors, in their joint of- 
ficiai action, constitute the town board, of which the town clerk is the 
clerk to keep a record of its proceedings, and tliroughout thostatutea 
it is apparent that the duties of this ofQcer are made subordinate to 
such as involve the exercise of authority and disoretionary power. 
And, on the whole, it seems clear that the supervisors of the town, and 
certainly the chairman of the board, more nearly approach the char- 
acter of the head of the coi-poration or managing agent than does the 
town clerk. I can hardly see how, in any proper sensé, that officer 
can be given that désignation, Certainly it would seem that as the 
supervisors may direetly represent the town in the proseeution and 
défense of suits, they, or somo one or more of them, by the nature, af 
their functions are the proper persons, as the head Or managing agents 
of the corporation for that purpose, on whom process, necessary to 
bind the town in a judicial proceeding, should be served. No author^ 
ity is given to the clerk to represent the town in any such proceed^ 
ing, The ofiScers upon whom the most gênerai authority is conferred 
are the suipervisors, The clerk canhot be said to be a gênerai or man- 
aging agent of the town, because spécifie and even gênerai subjeèts 
and duties are committed by law to othe'r officers, and therefore do 
not belong to him. Cabot v. Britt, 36 Vt. 351. And certainly, in ail 
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matters pertaining to the conduct, défense, and management of suita, 
the super visors, and not the clerk, are the agents of the town. It is 
their province and not his to act for the town in référence to such suits. 
In that respect, as in many others, they and not the clerk are the chief 
executive of&cers of the town. Their duty it is to maintain or défend, 
as the case may be, the rights of the municipality in légal proceedings. 

At common law the process against a corporation could only be 
served on its head or principal officer within the jurisdiction of the 
sovereignty where the artificial body existed. 2 Bac. Abr. 12 ; Mat- 
ter of McQueen v. Middletown Manuf'g Co. 16 Johna. 6; Bushel v. 
Ins. Co. 15 Serg. & E. 176. "In proceedings against a corporation 
the process should be served on the mayor or other head officer ; and 
if the défendants do not appear before or on the quarto die post of 
the return of the original, by an attorney appointed under their com- 
mon seal, (for they cannot appear in person,) the next process is a 
distringas, which should go against them in their publie capacity; 
and under this process the sherilî may distrain the lands and goods 
which constitute the common stock of the corporation." 1 Tidd, Pr. 
116. And where statutes prescribe the manner of service they must 
be strictly pursued. Romaine v. Com'rs, 1 lowa, (Morris.) 470 ; Pol- 
lard V. Wegener, 13 Wis. 636. 

On the whole, it is the conclusion of the court, from which it can 
see no way of esoape, that even if the statute of the- state and rule of 
this court in force in 1863 can be applied to the case, the town clerk 
was not the head of the corporation or its managing agent in such 
sensé that process could be served on him alone, and thftreby give to 
the court jurisdiction to enter j udgment. City of Sacramento v. Fowle, 
21 Wall. 119, was cited by counsel for complainants. That case does 
not help this, because there the charter of the city provided that the 
président of the board of trustées should be the gênerai executive 
head of the city, and the California process act provided that in a suit 
against the corporation the summons should be served on the prési- 
dent or other head^ of the corporation, secretary, cashier, or managing 
agent thereof. This statute, it seems, was regarded as applying to 
municipal corporations. The case does not show that any point was 
made against that view, but the service was made on the président of 
the board of trustées, and the court sustained the service because he 
was the head of the corporation, as expressly declared by the charter. 

It was suggested on the argument that, by taking jurisdiction of 
the case, the court must hâve passed on the question of the sufficiency 
ïf the service. Presumably this is so ; but the défendant did not ap- 
pear, and where it is shown that, in fact, jurisdiction was not ob- 
tained because of insufficient service of process, it is an established 
principle that the want of jurisdiction may be taken advantage of in 
subséquent proceedings for the enforcement of any j udgment which 
the court may hâve entered. 

The bill must be dismissed. 
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BoAED OF Com'es of Leavbnworth Co. V. Chicago, E. I. & P. Ey. Co. 

{Circuit Court, W. B. Missouri, W. D. November, 1883.) 

1. Lâches — Statutb of Limitations — Concealbd Fbatjd. 

It 13 well settled tliat where the facts alleged in the bill disclose lâches on 
the part of the complainant, the court will refuse relief on its owii motion, 
eten where the défense of lâches is not pleaded. 

Sullivan v. foriland, etc., R. Co. 94 U. S. 806. 

2. Bamb — Défense to Lâches on thk Ground of Fraud. 

To take advantage of the exception provided for in a case of concealed 
fraud, where otherwise the party would be barred by reason of his lâches or 
the statute of limitations, it must be made to appear that the fraudulent trans- 
action, from which relief la prayed, was one which concealed itself, or at least 
the allégations and proof must be such as to satisfy the court that the complain- 
ant could not hâve known of the facts constituting the fraud by the exercise 
of proper diligence and care. 

3. Same — What Deemed to be Notice. 

Wliatever is sutHcient to excite attention and put the party on his guard, 
and call for inquiry, is notice of everything to which this inqiiiry would hâve 
led. When a person has sùlBcient information to lead him to a fact, he shall 
be deemed coversant with it. 

Martin v. Smith. 1 Dill. 96. 

4. Same— Missotjni Statute of Limitations. 

Section 32.30, St. Mo. 1879, providing that actions for relief on the ground of 
fraud shall be commenced within flve years from the time when the cause of 
action accrues, " the cause of action to be deemed not to hâve accrued until 
the discovery by the aggrieved party, at any time within ten years, of the facts 
constituting the fraud," commenteiî upon and approved by the court. 

In Equity. 

Bill iu equity, alleging, among other things, that articles of consol- 
idation entered into between the railroad corporations on the twenty- 
fifth day of September, 1869, were fraudulent and void, and praying, 
with other relief, that the same be set aside. The complainant was 
a stookholder in one of the constituent companies. The bill sljows 
that the consolidated company issued bonds to the amount of |5,()00,- 
000, secured by mortgage upon the road and property of that com- 
pany, derived from the consolidation; that said mortgage was after- 
wards foreclosed, and the property sold under the decree of foreclosure, 
and that the respondent afterwards, through several successive con- 
solidations, acquired the property. The first consolidation and ail 
subséquent proceedings are attacked by the bill as fraudulent and 
void. The hearing was upon exceptions to the answer. 

John F. D'dlon and Geo. W. Kretzmger, for complainant. 

Thos. F. Withrow, M. A. Low, and J. D.S. Cook, for respon dents. 

MoCbaky, J. Counsel hâve discussed at the bar numerous ques- 
tions, and among them, that of the effect of the statute of limitations, 
and of the alleged lâches of the complainant in delaying the com- 
mencement of thèse proceedings. The articles of consolidation be- 
tween the Chicago & Southwestern Railway Company, in Missouri, 
and the lowa corporation of the same name, were entered into on the 
v.l8,no.4— -14 
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twenty-fifth day of Septemljer, 1869, and this bill was not filed until 
the twenty-fifth day of September, 1882. In the mean time, as the 
bill avers, the Consolidated company had executed bonds te fhe 
amount of $5,000,000, secured by a mortgage upoh the road, w/iich 
mortgage had been foreclosed, and, under the decree of foreclosure, 
the property had been Bold. 

The question is whether this long delay has been or can, under 
the circumstances, be justifled or excused. Although there are no 
exceptions to that part of the anawer in which this défense is pleaded, 
yet it was proper for connsel to discuss it, and for the court to con- 
sider it, as it arises upon the facts as they are stated in the bill. It 
is well settled that where the facts alleged in the bill disclose lâches 
on the part of the complainant, the court will refuse relief on its own 
' motion, even where the défense of lâches is not pleaded. Sullivan v. 
Portland, etc., R. Co. 94 U. S. 806. 

And as the défense of the statute of limitations proper, as well as 
that of lâches, is pleaded in the case, we think that both may prop- 
erly be considered at this time, in so far, at least, as they dépend 
upon the facts disclosed upon the face of the bill. 

The questions to be considered are : (1) Is the suit barred by the 
lâches of complainant ? (2) Is it barred by the statute of limitations 
of Missouri? 

It must be conceded that both thèse questions should be answered 
affirmatively, unless the case falls within the exception recognized 
in cases of coucealed fraud. The averment of the bill relied upon as 
bringingthe case withia this exception is as foUows: 

Ail which acts of pretended brganization, consolidation, executing o£ 
bonds and trust deed, foreclosure, and sale under the same, and ail the other 
unlawful and fraudulent acts hereinafter recited, were without the knowl- 
edge,, privity, or consent of your orator, and hâve only during the présent 
year eome to its knowledge, and your orator ought not to be concluded or es- 
topped thereby from a thorough and adéquate remedy." 

That this is not a suf&cient allégation that the fraud was concealed 
from the complainant, andtherefore not discovered at an earlier date, 
is entirely clear. In order to détermine what allégations of coneeal- 
ment will be sufQcient in cases of this character, it is important to 
consider the nature of. the alleged fraudulent transaction, and the 
character of the acts alleged to hâve been fraudulent. Some fraud- 
ulent acts are such as to concealthemselves. If, for exampie, a trus- 
tée render false accounts to his cestui qui trust, and the latter has no 
means of knowing the true state of such accounts except as informed 
by the former, a court of equity would no doubt hold that the transac- 
tion was of a charactet to conceal itself , and would therefore hold it 
unnecessary to allège or prove any.afiSrmative acts of concealment. 
The same would be true, of a cbnveyance of property purporting on 
its face to be a sale for an adéquate considération, but which, by a se- 
cret agreement between vendor and vendee, is without considération. 
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or made to hinder or defraud creditors. In such casés the fraud is 
concealed bynot being divulged; ail the acts of the parties in connec- 
tion with the fraudulent transactions being in the nature of fraud- 
ulent concealment. See Baiky v. Glover, 21 Wall. 342, and cases 
cited. But where, as in the présent case, the transaction complained 
of is the consolidation of two quasi politic corporations, made or at- 
temptei to be made under and by virtue of authority conferred by a 
public statute, by proceedings had and entered of record upon the 
books of the respective corporations, and by deeds of conveyance ex- 
ecuted and recorded in the several counties and filed in the ofi&ce of 
the secretary of state, it is difficult to see upon what ground the 
transaction can be regarded as one which conceals itself. On the 
contrary, the court would be inclined to hold that the stockholders of 
the respective corporations are charged with notice of the proceedings. 
and bound to proceed with reasouable diligence to annul them. And, 
however this may be, they cannot stand by for a séries of years, mak- 
ing no sign of discontent, while other innocent parties invest their 
means upon the faith of the validity of the consolidation. Brown v. 
Buena Vwta Go. 95 U. S. 160. 

At ail events, it would require very distinct allégations of affirma- 
tive acts of a fraudulent concealment to justify a court of equity in 
entertaining such a case, and if such allégations were made in a 
form to be regarded as sufficient upon their face, this court would 
be inclined to direct that the case be set down for hearing upon 
the sufficiency of the défense of lâches and lapse of time upon évi- 
dence, before requiring the parties to go to their proofs upon other 
questions. In the very nature of the case the consolidation of the 
two railroad companies in question must hâve been a transaction 
quite public and notorious in its character, and well known to the 
public, and especially to the stockholders in the respective corpora- 
tions and others pecuniarily interested. The fact that the line 
known as the Chicago & Southwestern Eailway has become, by suc- 
cessive consolidations, a part of the Chicago, Rock Island & Pacifin 
Eailway, and has been for years operated by that company, is a fact 
very notorious, and would take a very strong showing to convince us 
that the authorities of the county of Leavenworth were kept in igno- 
rance of it, or of the several steps by which it was accomplished, dur- 
ing a period of 13 years. It is said, however, that the complainant 
may hâve had notice of the fact of consolidation, but not of the facts 
rendering the consolidation fraudulent. No doubt the question in ail 
such cases must be, not whether complainant had knowledge of the 
act complained of, but whether he knew, or might, by proper diligence, 
hâve known, of the facts constituting the fraud. But what are the 
facts constituting the alleged fraud in the présent case? The prin- 
cipal allégation is that the consolidation was fraudulent and void 
because the constituent corporations were without power to oonsoli- 
date. There is also au alIegq;tion that the Consolidated company 
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issued stock in excess of the amount authorized by law; but tbis 
latter fact would not, if proved, afifeist.the validity of the consolida- 
tion. Can the défendant be heard to plead its ignorance of the powers 
of the corporation of which it was a member? We think it was 
bound to know what those powers were; and if it were not, it would 
be held bound, in sueh a case as this, to make inquiry within a rea- 
sonable time after the act complained of, and would be held to sueh 
knowledge as it might acquire by sueh inquiry. "Whatever is suffi- 
cient to excite attention, and put the party on his guard and call for 
inquiry, is notice of everything to which the inquiry would bave led. 
When a person has suffieient information to lead him to a fact, he 
shall be deemed conversant with it." Martin v. Smith, 1 Dill. 96, 
and cases cited. 

The complainant knew, or should hâve known, that the corpora- 
tion in which it was a stockholder had been Consolidated with the 
lowa corporation. It also knew, or might hâve ascertained, the terms 
of the consolidation, and whether it was within the powers of the 
corporation to enter into it. Having notice of thèse things, and 
being advised that large sums of money were about to be raised by 
the Consolidated company, to be securéd by mortgage upon the road, 
and expended in its completion and equipment, it is impossible to 
hold that it was not guilty of lâches in waiting 13 years, and until a 
valuable property had been built up and large interests acquired upon 
the faith of the validity of the consolidation, before instituting thèse 
proceedings. An examination of the allégations of the bill will not 
only show that there are no allégations of concealment sueh as the 
law requires, but, moreover, that the acts complained of were sueh 
as could scarcely hâve been unknown to or concealed from the com- 
plainants. Whether there was power to consolidate was a question 
of law, arising upon the construction of a statute. The assùmption 
of power to consolidate could not constitute à concealed fraud. It 
may hâve resulted from a misconstruction of the statute, but, if so, 
the complainant knew it, or might hâve known it, at the time of the 
consolidation. The same is true as to the overissue of stock, al- 
though, as already stated, that fact, if proved, would not render the 
consolidation void. 

We conclude, therefore, (1) that the bill does not show a case of 
concealed fraud; and (2) that it does show lâches on the part of com- 
plainant. 

In considering thèse questions we bave confined ourselves to the 
allégations of the bill respeoting the original or first consolidation 
complained of, for the reason thàt it is conceded by counsel for com- 
plainant, and is beyond dispute, that the complainant's right to the 
relief sought in this case must dépend upon the détermination of the 
question whether it can succéssfully attack that transaction. 

It is insisted that the défense of lâches cannot be interposéd where 
the transaction assailed is void, and not merely voidable. We are 
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net aware of any authority for this distinction. If the complainant 
bas been guilty of lâches, a court of equity will not look into the 
transaction at ail. It will refuse its aid upon the ground that noth- 
ing can call it into activity but conscience, good faith, and reasonable 
diligence. Thèse wanting, the court will remain passive and do 
nothing. It will not inquire whether the transaction complained of 
was void or voidable, It will leave the parties where it finds them. 
The conclusion already reached renders it unnecessary to consider the 
défense of the statute of limitations proper. There is, however, one 
view of the statute which, if adopted, would require us to hold the 
présent suit barred, independently of the question whether there was 
concealed fraud. 

The Missouri statute provides that actions for relief on the ground 
of fraud shall be commenced within five years from the time when 
the cause of action accrues, "the cause of action in such case to be 
deemed not to bave accrued until the discovery by the aggrieved 
party, at any time within ten years, of the facts constituting the fraud." 
St. Mo. 1879, § 3230. 

This statute, by its terms, requires the injured party, at bis péril, 
to discover the fraud withîn 10 years. According to the allégations 
of the bill, the alleged fraud in this case was not discovered until 
after the expiration of 10 years. The allégation is that the fraud 
was discovered within the year preceding the filing of the bill, which 
would fix the time of discovery more than 12 years after the consoli- 
dation. We are not aware that this provision of the statute has ever 
been construed by the suprême court of this state, but it was dis- 
cussed by this court in Martin v. Smith, supra, and the conclusion was 
reached that its effect is to bar a suit for relief on the ground of 
fraud, where the fraud is discovered after the expiration of 10 years. 
While this court would not be inclined to adopt and foUow a state 
statute of limitations which makeno exception with respect to cases 
of concealed fraud, we should feel bound to adopt and foUow the stat- 
ute in question upon the ground that it grants a reasonable time 
within which the discovery shall be made. The bigbest interests of 
Society demand that there should at some time be an end ôf litiga- 
tion, and the statute in question was doubtless enacted in view of 
this demand, and to prevent the pfodeoution of state claims. With- 
out the lifeiitation which this statute contains, it bas often bappened 
that euits on the ground of concealed fraud bave been brought' 
many years after the transactions, upon the ground of récent dis- 
covery, and courts bave felt constrained to entertain them, notwith- 
standing, by reaôon of thé lapse of time, witnesses may hâve died, 
papers and prbôfs been lost or destroyed, and the rights of innocent 
third parties become involved. In thé light of expérience we cannot 
say that the statute in question, givirig 10 yèars and no more in v^hich 
to make the discovery, is not reasonable and just. We tbink it is 
one which a fédéral court of equity, sitting within the state of Mis- 
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Bouri, should adopt aijd follow, and upon this ground we should feel 
bound to hold the présent suit completely barred, independently of 
the other questions discussed in this opinion. 

As the défenses of lâches and the statuts of limitations must be 
sustained, it would be a waste of time and labor to examine the other 
questions discussed by counsel at the bar, and therefore, without eon- 
sidering tbem, we overrule the exceptions to the answer. 

Keekel, J., éoncurs. 



Tbubsell V. ScABLETT, trading as E. G. Dus & Co. 

{Circuit Court, D. Maryland. November Term, 1882.) 

1. EvrOENCB — PBrVILBOBD CoMMOTtICATION. 

When objection is made to the admissibility of a paper offered in évidence, 
upon the ground that it is a privileged communication, it is proper for the 
court, before permitting said paper to be read to the jury, to allow the party 
objecting tp cross-examine the witness producing it, and also to receive other 
évidence upon the question of its privileged character, in order to décide as 
to its admissibility. 

2. Same— LiBÉL— Mkkcantilb Agekcy. 

When a mercantile agency makes a communication to one of ita subscribers 
who has an interest in knowing it, concerning the flnancial condition of another 
person, and when such communication is made in good faith, and under cir- 
cumstances of reasonable caution as to its being confidential, il is à protected 
privileged communication, and an action for libel cannot be founded upon it, 
even though the information given thereby was not true in fact, and tliough 
the words themselves are libelous. 

This was an action for libel, tried December 5, 1882, in the circuit 
court of the United States for the district of Maryland, before Hon. 
Thomas J. Mobeis, district judge, and a jury. 

The déclaration alleged that the plaintiff was a gênerai merchant, 
conducting a wholesale and retail business at Charlestown, West Vir- 
ginia, etc., and that the défendants, together with Eobert G. Dun, be- 
ing then engagea in carrying on the business known as a mercantile 
agency in the principal cities of the United Stateg, etc., under the 
style of R. G, Dun '& Co., on the eleventh day of July, 1881, at the 
city of Baltimore, wrongtuUy, injuriously, and maliciously oomposed 
and published, etc., a certain false^, scandalous, malicious, and defama- 
tory libel of and concerning the plaintiff, and of and concerning him, 
in bis said business, etc., containing the words following; that is to 
say: "Trussell, C. W., Charlestown, Jefferson Co., W. Va., D. G., 
etc., July 11, '81, has made an assignment for the benefit of hiscred- 
itors. No particulars known as yet;" — thereby meaning that the 
plaintiff had utterly failed in his said business and was unable to 
carry on the same, and to pay his just debts in their usual and regu- 
lar course, and was insolvent. The déclaration alleged spécial dam- 
age, and çlaimed $10,000 damages. Plea, not guilty. 
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The plaintiff, after proving that on June 11, 1881, he was engaged 
in business as alleged in the déclaration, and had good crédit, called 
as a witness William Devries, who testifledthat about June 11, 1881, 
he received from the défendants' office in Baltimore a paper, of which 
he produced a copy, (the original having been destroyed,) and that 
8uch papers, inclosed in an envelope, were usually delivered at wit- 
ness' office by a boy in the employ of défendant, who took a receipt fox 
them. The plaintiff then offered said paper in évidence, but the 
défendants' counsel contended that before it could be read to the jury 
they had a right to cross-examine the witness in order to show that 
it was a privileged communication and therefore inadmissible ; citing 
Maurice v. Worden, 54 Md. 251, in which it was held that where 
the plaintiff offered in évidence a paper, to the introduction of which 
the défendant made objection upon the ground that it was a privi- 
leged communication, the court properiy received évidence to show its 
privileged character before permitting it to be read. 

Marshall é West, for plaintiff. 

Wm. Reynolds, C.J. Bonaparte, and Saml. Wagner, for défendants. 

MoEEis, J. It does seem to me a very much better way of con- 
ducting the trial that it should be ascertained first whether there is 
any ground for the action, otherwise, if it should turn; ont that the 
paper offered in évidence was a privileged communication, we may 
get into a very long controversy, which may be obviated at this stage 
of the proceedings. 

The witness then, upon cross-examination' by the défendant, fur- 
ther testified that the firm of William Devries & Co., of which he was 
a partner, was, at the time of receiving said paper, and had been for 
a number of years before, a subscriber to the mercantile ageney of 
the défendants ; that when they first credited plaintiff, which was 
probably soon after the close of the war, they made an inquiry of E. 
Gr. Dun & Go.; that they were apt to make one^twice a year,— every 
six months, — may hâve made half a dozenduring the year; that this 
paper, or a similar one, came to their office giving this information. 
Witness, upon bêing shown a ticket addressed to E. G. Dun & Co., 
asking information in regard to plaintiff, and dated June 16, 1881, 
identified it as having come from his office, and upon being asked 
whether the paper received by him was not in answer to the inquiry 
contained in said ticket, replied : 

"I don't know. I should infer it was. We mate inquiries every day in 
the week. We hâve an understanding with B. G. Diin.,& Co. that if any- 
thing occurs to any of our customers they are to iramediately inforin us." 

(The défendants' counsel then asked the court to excliide t&ç paper 
offered in évidence by the plaintiff, and the question was fuUy argued.) 

MorrisjJ. If a merchant having an, interest in knowing the finan- 
cial standing of another.mér(jhàpt,'whom he proposés to deal with, 
goes to another, £!.nd aslcs him with regard to th^ person's flnan- 
cial standing, and ihe honestly anawers him whaft ha knows about 
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the person inquired of, even if it should turn out to be falso, I think 
it is a privileged communication, upon which an action cannot be 
founded, even though the words themselves are libelous. If he says, 
"I hâve looked into bis affiairs, I hâve informed myself with regard 
to them for iny own benefit, and I believe him to be insolvent," I do 
not think that such a commanication, if made in good faith, is one 
upon which an action can be founded. The doctrine of the case of 
White v. Nichols, 3 Hovr. 266, it seems to me, haa been again and 
again held to cover communications made between merchants with 
regard to the standing of traders, where the party making the inquiry 
had an interest, and where the party answering the inquiry answered 
it in good faith. It is conceded in this case that the plaintiff cannot 
show any want of good faith, and the only question that remains 
open is whether that doctrine is applicable to a person in the situa- 
tion of the défendant in this case. It was held in Beardsley v. Tap- 
pan, 5 Blatchf. 497, that it was not. That was a case decided some 
years ago, at a time when companies or corporations, formed for the 
purpose of coUecting information for the benefit of merchants, were 
very little known. It bas never been sanctioned in any higher court ; 
the contrary bas been decided in the highest courts of New York and 
other statôs, and the contrary was also held in a well-considered 
opinion by Judge Caldwell, in the circuit court of the United States 
for the eastern district of Arkansas, (Erber v. Dtm, 12 Fed. Ebp. 
526,) covering the facts of this case. If it is permissible for one mer- 
chant to inquire of another for his own benefit as to the standing of 
another merchant, I cannot see how any distinction can be made 
where one expends money and another receives money for the infor- 
mation, and makes it his business to get the information. The only 
question, then, is, was this communication, which is ofïered in évidence 
hère, and which I hold to be a privileged communication, made to 
William Devries & Co. under circumstances which keep it within the 
protection of privileged communications ; that is, was it made under 
circumstances of reasonable caution as to its being confidential ? It 
appears from the évidence that it was intended to be a conûdential 
communication; that the agreement and contract between the de- 
fendant and Devries & Co. was that it was to be kept to themselves 
and not disclosed to others ; and that it was made to them because 
they had an interest in knowing the financial situation of the plain- 
tiff. It is, in my opinion, a proteoted privileged communication, and 
I therefore exclude the évidence. 

The plaintiff took a nonsuit. 



The first point made in the case before us îa in harraony with many rulings 
on the subject of admissibility. When the admissibility of either a witness 
or a document is in question, the party opposing the admissibility is entitled, 
as a preliminary test, to cross-examine on this spécifie issue the witnesses on 
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whose testiraony the admissibility dépends. Ifo document or wîtness, such is 
the fundamental principle, is self-prôoving. We must fall back, as a basis logic- 
ally necessary in ail cases, on paroi proof ; and this proof only is effective when 
exposed to the criticism of cross-examination. This is illustrated by the old 
practice of exaraination on voir dire. When a witness, in old times, as to 
whose competency there was any question, was called, he was sworn, not to 
"tell the truth, the whole truth, and nothing but the truth," but "true an- 
swers to make to such questions as should be put to him." Thèse questions 
related solely to his competency; and the burden of this preliminary examina- 
tioTi fell upon the party objecting to competency. In fact, the old practice was, 
when there was an objection to competency, for the objecting counsel to ask 
for the administering of the wir dire oath, which was granted as a œatter of 
course. The objecting counsel then proceeded to inquire as to the witness' 
interest in the case, or other gronnd of incompetency ; the party sustaining the 
admissibility being then entitled to examine in reply.^ The same distinction 
is taken with regard to the proof of lost documents. A witness called to prove 
the contents of a lost document, after his examination by the party calling 
him on the subject of the loss, and of his knowledge of the document, is open 
to cross-examination by the opposing counsel; and it is not until the witness 
has been thus fuUy probed, and his knowledge on this spécifie issue drawn 
out, that the document is received in évidence.* If it should appear, upon 
cross-examination, that the witness was not the custodian of the paper, or was 
not personally familiar with the fact or nature of its custody, this is décisive 
against admissibility, unless witnesses who can prove such custody, and can 
in this way aecount for the loss of the paper, are produced.^ So is it when a 
witness déclines to answer on the ground of self-crimination. This is a pré- 
rogative which is almost always set up on cross-examination ; but at whatever 
stage of a case a witness déclines to answer on this ground, after he states his 
objection, counsel on both sides are entitled to examine him as to the extent 
to which the objection is interposed.* The examination must show, to the 
satisfaction of the court, that the danger to which the witness would be ex- 
posed by answering is real and substantial, or else the witness will be com- 
pelled to answer.8 The same Une is taken when other phases of privilège are 
set up by-à witness. This is the case where an attorney sets up professional 
privilège; ' where a particular fact sought to be proved is alleged to hâve been 
the subject-matter of a confldential communication between a pai'ty to a suit 
and his witnesses ; ' where arbitrators or jurors are exarained as to the grounds 
of their award or flnding;' and where public offlcers are asked as to state 
secrets.' Henee the ruling in the case in the text is in conformity with the 
analogies in kindred cases of privilège. 
The point as to the liability of mercantile agencies for libel in case of an 
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lionest, though erroneoua, expression of opinion, is one of more novelty. 
There is no question of the beneftt to business of mercantile agencies, and es- 
peeially of that whîeh was the défendant in the case in the text. Tlie dut) es 
of thèse agencies, it has been several times laid down, is net that of iusuring 
the intelligence communicated, but of giVing conscientious care and diligence 
to the collection of intelligence, and then communicating it to customers ac- 
curately as reteived. "ïhe gênerai rule,"_said Force, J.,' " is that spécial 
agents are bound to the diligence of good business men in the parlieular 
specialty. The testimony shows that, according to the practice of ail mercan- 
tile agencies in the United States, suçh inquiry (an inquiry as to recorded in- 
cumbrances on title) is never undertaken, such information is never given, 
unless specially asked for, and in auch case the cost of making such inquiiy 
is paidin addition to the usual fées." In McLean v. Dun, before the Canada 
court of appeals in 1876,^ we hâve the following expressions of opinion on the 
same point: "If a raan," said Hagabty, C. J., " hire another for the ex- 
press purpose of obtainiiig information as to the standing and crédit of cer- 
:tain-named persons, the individual employed would certainly be bound torea- 
sonabie diligence in doing the work. If he report to his employer without 
having made due inquiries, I think his liability rests wholly on his breach of 
contract, and his breach of duty is the proximate cause of damage resulting 
from his carëïessness:" By Pattbrson, J., the mode of doing business by 
the défendants, who wero the saiiïe as in the présent suit, is thus stated: " I 
do not thi nk thé contract provideS for, or contemplâtes the making of, spécial 
inquiries on application concerning particular customers. Ifo doubt that 
might be done, and it miglit be necessary to do it, if the application referred 
to some one concerning whom there is no recorded report. But looking at the 
contract only, it seems to hâve in view that the results of gênerai inquiries 
are to be kept on record, and to be communicated on application. From those 
extended reports the reference-book is compiled, and it is furnished to every 
subscriber. I do not think the contract extends further than this." In 
Sprague v. Dun, in the Philadelphia common pleas, in 1876,^ we hâve an opin- 
ion by Judge Habe to the same gênerai eflect: " When the plaintiff paid his 
subscription he signed a printed document containing inter alla Vue following 
words: 'The said R. G. Dun & Co. shall prépare for our use, and place in 
our keeping, a printed copy of a reference-book prepared by them, containing 
ratings or markings of the crédit of business men, and ail our inquiries at 
their office, as also ail use made of such reference-book, shall be exclusively 
conflnèd to thelegitimate business of our establishment.' The défendants rè- 
quested me to charge the jury that the plaintiff was bound by his contract 
with the défendants to confine his inquiries to the legitimate business of his 
establishment; and if the jury believed that the plaintiff, being a druggist, 
used the information for other than his legitimate business, such as the tloat- 
ing of commercial paper, he violated his contract, and the défendants are not 
bound by it. This point obviously involves two propositions, — one, that the 
défendants are not liable under the contract for any use which the plaintiff 
might make of the information furnished by them outside of the legitimate 
co.urse of his business; the other, that the plaintiff 's indorsements for Getz 
(thé party inquired about) were not within his legitimate business as a drug- 
gist, and could not be a ground of recovery in this suit. The inclination of 
my min^ is that the défendant was entitled to an affirmative answer under 
both thèse heads." 

From thèse judicial statements of the object and limitations of mercantile 
agencies it âppears that their value is largely dépendent on their confldential 
relations as agents for inquiring and reporting as to the character of business 

lOibson V. Dun, Court C. P. Hamilton Co., 2 P.amphlet report. 
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men with whom customers 6f the agencies are likely to deal. The utility df 
ageneies of this class is very great. To take a much more limited fleld for 
illustration, no one can question either the ntility or the confjdential nat- 
ure of intelligence offlcea for the collecting and communicating information 
as to the character of domestic servants, ifeither the employer nor the em- 
ployé can well dispense with such agencies; and that they are regarded by 
the law as privileged on the ground of confidence, supposing there beno mal- 
ice, will be hereafter seen. There is little doubt that intelligence otDces are 
of great benefit, both to masters seeking servants and to servants seeking 
masters. A servant, especially a stranger, coming to a community with 
whose ways lie is unacquainted, often finds such an agency essential to the 
procuring of employment, while even those who are résidents in such com- 
munity are enabled in this way to make their wants and their recommenda- 
tions known. If so with the servant, still more strongly is this the case with 
the master, who lias no other way of becoming generally acquainted with per- 
sons seeking employment. If this is the case with intelligence offices, still 
more marked are the benefits in both lines arising from mercantile agencies. 
There is no question as to the great impulse given by them, and especially by 
the défendants in the case before us, to business. I may be, for instance, a 
trader in a small country town, and may be desirous of obtaining goods from 
a Wholesale house in New York. Under the old System I would be obliged 
to send a check in advance, which I might feel a hesitancy in doing when 
dealing with a stranger, or which I might, in the exigencies of local trade, 
IJnd inconvénient. Now, however, it is sufficient for me simply to order the 
goods, and they are sent to me if my crédit is good enough to obtain for me a 
favorable report from the mercantile agency-to whom the seller resorts. So, 
on the other hand, if I am a Wholesale dealer, I can flU orders promptly and 
freely witliout tliedelay and expense of making personal inquiries as to custom- 
ers. It may be in genetal stated that in the affording facilities and business, 
mercantile agencies corne next in the rank of importance to railroads and tel- 
egraphs. But with their utility their confidential character is closely bonnd 
up. Were they not confidential, — in other words, were the information they 
eollect published to the world, — mercantile agencies would soon cease to exist. 
The policy of the law not only tolérâtes, but approves, such confidential com- 
munication of information as tends to the securing of employment, or the 
buying and selling of goods. But the policy of the law not only would not 
tolerate, but would extirpate, agencies for the publishîng to the world at large 
of information as to the private affairs of individnals. 

The utility of mercantile agencies being unquestionable, and their utility 
being dépendent on their confidential limitations, it is not strange that thèse 
limitations should be not only maintained, but insisted on, by the courts. 
And this is in two ways. If the limitations of confidence are thrown off by 
the agency, — in other words, if it publishesto the world the information it eol- 
lects, — then it is liable in damages to parties whose characters it disparages, 
or whose standing it impugns. On the other hand, if it confines itself to the 
confidential communication of such information to its customers, then if it 
acts bonaflde, and without malice or recklessness, thèse communications are 
privileged, and the défendant, if sued for a libel in making such communica- 
tions, would be entitled to a verdict. Meddïesomeness, it should be remem- 
bered, is an important test to be kept in mind in cases of this class. If a com- 
munication be merely meddlesome, if it be not dictated by a lawful business 
obligation or by a lawful personal duty, then privilège cannot be invoked.' In 
other words, as is stated by Sir James Stephen, " the publication of a libel is 
not a misdemeanor if the defamatory matter published is honestly believed to 
be true by the person publishing it, and if the relation between the parties by 

iShipley v. Todhunter, 7 C.&P. 680. 
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and to whom the publication is made, is such tliat the person publishing it is 
under any légal, moral, or social duty to publish such matter to the person to 
whom tlie publication is made, or bas a legitimate personal interest in so pub- 
lishing it, provided that the publication does uot exceed, either in exteut or 
in manner, what is reasonably sufflcient for its occasions." ^ 

The leading cases in this line, and the flrst précèdent for the position hère 
maintained, are those in whlch suits were brought by servants, alleging that 
they had been injured by information given as to their character by their 
former or présent employers. In tt\ese cases it has been held that a m aster 
applied to for the character of a servant is privileged to give what he con- 
ceives to be a correct answer ; and no action lies for the answer if it turns out 
to be incorrect, supposing it to hâve been honestly given. It is otherwise, 
however, wheré a false answer is given maliciously.^ 

It has also been held that confldential communications between offlcers of 
trusts as to servants and customers are in like manner and with thelike limit- 
ations privileged.8 But privilège in Buoh cases is lost by publication to tha 
world.'* 

In respect to mercantile agencies the same distinctions are applied. not only 
in the case in the text, and in Erher v. Dun,^ there cited, but in several state 
rulings. Thus, in Com. v. 8tacey,^ Allison, J., sald: "A business such as 
that conducted by the défendant, if properly managed, may be of the greatest 
service to the business men of the country ; but if carried on with a reckless 
disregard o£ the rights of others, may be converted into an evil against 
which no man can protect himself. * * * There is no great hardship im- 
posed on an agency of this kind, if they are required to know beforehand that 
their statements are true, and that the persans to whom they are sent hâve an 
interest in reoeimng the ir^formation." That such communications, when given 
under thèse limitations, are privileged, is held also in îfew York and Wiscon- 
sin,' though it is eonceded that gênerai publication destroys the privilège.' 
And it has been held that " a confldential relationship elearly exists where the 
parties are principal and agent, solicitor and client, giiardian and ward, part- 
ners, or even intimate friends ; in short, wherever any trust or contidenee is 
reposed by one in the other."' At the same time, it lias been decided that a 
circular letter sent by the seeretary to the members of a society for the pro- 
tection of trade against swindlers, such letter being volunteered, and sent to 
ail members generally, is not privileged." It is otherwise when the commu- 
nication is in response to a spécifie question by the party interested.^' 

Feancis Whaeton. 

XSteph. Dig. Cr. Law, 5 278. TOrmaliy v. Donglass, 37 N. Y. 477 ; State t. 

«Hargrave t. Le Breton, 4 Bnrr. 24, 25; Pattl. Lonsdale, 48 Wis. 348. 

son V.Jones, 3 Mivn.&R. 101; 8B.8t C.678; Child SSumlerlin v. Bradstreet, 46 N. Y. 18S. See 

T. Affleck, 9 B. & C. 4(3 j 4 Man. & R. 333 ; Kelly Kobsliaw v. Smith, 28 h. T. 423, cited (idgers, 

V. Partlngton, 4 B. & Ad. 700; Carrol V; Blrd, 3 Llbe), 207. 

Eup. 2»1; Dale v. Harris, 109 Ma«8. 193. See «Odgers, Libel, 210; citing Davis v. Reeves, 5 

Uardner V. Slade, 13 Q. B. 796 j Fowler v. TlfFany, Ir. C. L. K. 79, wliere it was held that a regnlar 

30 N. y. 20. solicitor was privileged to give sncli iuformatiou 

SEIackbnrn v. Blackbnrn, 4 Blng. 395; 3 C. & to hls client In ail mattersconcerning Ms client's 

P. 146; Green v. Chapmnn, 6 Scott, 340; 4 Bing. Interest. 

N. C. 92. M Taylor v. Chnrch, 4 Seld. 452; Sanderlln v. 

«PhiladelpWa B. B. v. Quigley, 21 How.20a. Bradstreet, 46 N. Y. 188; Beardsiey v. Tappan, 4 

»12Fed.Kep. 526 Seld.4B2. 
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Skoobd V. St. Paul, M. & M. Et. Co. 

{Oireuit Court, D. Minnesota. October 9, 1883.) 

1. Pbbsonal iNJtTRT— Who is A Passknoeb. 

The plaintiff, while traveling in a freight train on the defendant's road, waa 
injured by a collision. The défendant provided a surgeon, but there is a con- 
flict of testimony as to the advice and treatment rendered the plaintiff by him. 
The plaintiff seeks compensatioa for the injury. The only question at issue la 
the amount of damages for which the défendant is liable. The court, in charg- 
ing the jury, held, that if the plaintiff was on the car in which the défendant 
aliowed pebple to travel, with the knowledge of the défendant or of any of ita 
agents, for the purpose of being transported, and was properly there, he was a 
pasaenger ; and the défendant was bound to use ail fair means in its power to 
transport him safely. Whether the plaintiff had a ticket or not was immaterial. 
The défendant is liable for any négligence on its part whereby the plaintiff was 
not transpoited safely. 

2. Same — Négligence of Attbndinq Sukgeon — Responsibilitt dp Railwat 

Company. 

A railroad company having assumed to furnish a surgeon for passengers 
injured thereby, its duty to the plaintiff is discharged when it provides a sur- 
geon possessing oaly ordinary skiU; and for any damage oaused the plaintiff 
by the négligence of such surgeon, the surgeon, and not the défendant, would 
be responsible. 

3. CONTRIBUTORT NEGLIGENCE— BURDEN OB' PrOOP. 

That for any neglect of the plaintiff after thé injury sustained, oausing addi- 
tional damage to himsolf, the défendant would not be liable. The buâen of 
proving contributory négligence on the part of the plaintiff is upon the de- 
fendant. 

4. MBA80RE DP Damages. 

That in estimating damages the jury should consider the loss of time and the 
suffering caused the plaintiff in the past, and that which will probably be caused 
him by the injury in the future ; also, the injury to his liealth and bodily 
Btrength, including in the latter the eflect tlie injury might hâve had upon his 
ability to labor, both in the past and in the future. 

This was an action broûght to recover damages for injuries received 
by plaintiff in a collision which occurred on the defendant's road. 
There was no dispute as to the faot of the collision, nor that the 
plaintiff was injured thereby ; but the conflict arose as to the amount 
of injury to the plaintiff for which the défendant was liable. The 
testimony upon that point was in conflict. The plaintiff's testimony 
was to the effect that his collar-bone was broken in the collision, and 
was set by a surgeon sent there for that purpose by the railroad com- 
pany ; that in obédience to the orders of the said surgeon he went the 
next day to St. Paul, and remained under his care for the space of 
19 days; that at the end of that time, believing that the bones were 
not united, he went to the said surgeon's office, who, after examina- 
tion, said it was ail right, and that the injured shoulder was as good 
as the other one. Plaintiff then asked him if he could return to his 
home in Canada the next day, a two-days' journey, and the doctor 
answered in the affirmative ; that relying on ail thèse statements he lef t 
St. Paul the next day, and on arriving home consulted his physician, 
who found that there was no bony union formed; that he bas Buffered 
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great pain and partial loss of the use of said arm ever since. On 
the part of the défendant, the attending surgeon for the raiiroad 
Company stated that when the plaintiff came into his ofSce he was 
very nervous, and stated that he believed his shoulder was broken ; 
that he examined the fracture ; he told the plaintiff that his arm was 
doing well, but would require two weeks moretime, and that he eould 
not leave for two weeks; that he removed the bandages, put the 
plaintiff's arm in a sling, and told the plaintiff toreturn tothe hôtel, 
and that he would call the next day and replace the bandages ; and 
that on his coming the next day to do so he found that the plaintiff 
had started for Canada. Médical witnesses for the plaintiff deposed 
that on the plaintiff's arrivai in Canada there was no bony union, 
but merely a ligamentous one. The attending surgeon stated that at 
the time the plaintiff left St. Paul a bony union was in process of 
formation. On the trial of the case the experts, after an examination 
of the plaintiff, stated that a bony union had then formed ; that there 
was a lapping of the bones, and a bending, but that the same was 
not serions. 

C. K. Davis, for plaintiff. 

Bigelow, Flandreau & Squires, for défendant. 

Shieas, J., {charging jury.) In the case which is now before you 
the plaintiff, Horatio Secord, seeks to recover from the défendant, the 
St. Paul, Minneapolis & Manitoba Eailroad Company, damages for 
injuries alleged to hâve been received while he was a passenger upon 
the cars of the défendant company on or about the twenty-eighth of 
May, 1882. The damages claimed in the case amount, I believe, to 
the sum of $10,000. 

I hâve been asked to instruct you upon the question of the position 
that the plaintiff occupied towards the défendant when he was in the 
caboose at the time he received the injury. Now, the undisputed 
évidence in the case, and the admissions of the défendant, show that 
the plaintiff had gone upon the cars of the défendant company for 
the purpose of being transported oveï the line of its road to some 
given point upon that road, and that he had some merchandise, and 
some teams and farming implements, and other matters of merchan- 
dise, upon this train. He was directed, according to his testimony, to 
get upon this train as the proper one to proceed upon towards the 
place of his destination. The undisputed évidence shows at the time 
of the accident there was a caboose, as it is sometimes called, or car 
that was used upon -thèse freight trains, when people are permitted 
to travel in them at ail. If the plaintiff was on that car with the 
knowledge of the défendants, or any of its agents, for the purpose of 
being transported over the line of its road, and was properly there, 
he was in the position of a passenger, and occupied the position of a 
passenger ; and it is immaterial whether or no he had a ticket, and 
whether or no he had, at the time of the accident, paid his fare. 
'''hese things would not defeat his being a passenger, because it is 
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évident that at the time he got upon the train for the parpose pf be- 
ing transported upon it he migbt hâve had a ticket, and the con- 
ductor might net hâve got round to him to coUect his fare or ticket. 
In considération of his being transported by the défendants as a pas- 
senger, the défendant has a right to oollect fare therefor, and the 
œere fact that the plaintiff might not hâve handed his ticket over to 
the conductor, provided he had one, or might not bave actually paid 
his fare, would not defeat his right or claim that he was a passenger. 
Of course, I am ruling this upon the facts pf,this particular case, as 
they are before you, upon which there is no daim, made but what the 
plaintiff was going upon the cars of this corapany for a proper pur- 
pose. There are sometimea cases that arise from persons going upon 
the cars of a company when they are stealipg a ride, in which the 
payment or non-payment of fare might become material, and in 
cases of that character a différent rule may obtain. But in this case, 
as a matter of law, I instruct you that if the plaintiff was on the cars 
to be transported thereon, the fact as to whether or no he had a 
ticket makesnodifference; he was a passenger, and that would create 
a liability between the plaintiff and this défendant, and the obligation 
that arises from the railroad company défendant towards its passen- 
gers. In other wordfl, there would be then imposed by that fact upon 
the défendant corporation the duty and, obligation of safely trans- 
porting the plaintiff as a passenger, because this railroad company ha3 
engaged, among other things, to convey passengers; and, as far as 
passengers are concerned, the défendant, being in the business of con- 
veying them.is bound to exercise a high degree of care and diligence 
towards them with regard to providing them with safe transportation. 
The duty is imposed upon railroads of safely transporting their passen- 
gers, and the law, as applied to carriers, compels them to use a high 
degree of pare in seeing that their passengers are safely transported, 
and it is their duty to see that their tracks are in proper condition 
and properly cared for, and that the trains are in proper order and 
properly run, etc. 

If there is any négligence on the part of the railroad company, by 
reason of which a passenger is injured, then the passenger has a right 
to claim his damages that are oaused thereby from the railroad com- 
pany. On the other hand, if an accident happens from something 
that is not the fault of the railroad company, and something be- 
yond its control, and no négligence can be attributed to them at 
ail, in that case it would be a piire accident, and, in the older lan- 
guage of the law, it might be attributed to the act of God, and the 
company would not be responsible. 

Now then, gentlemen, what do you find the facts to be under the 
évidence in this case ? Was thig plaintiff a passenger upon the 
train? If so, he was entitled to.be safely transported, and the duty 
lay upon the company td use ail fair means in its power to carry him 
and transport him safely over the line of its road. There is no dis- 
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pute as to the time or fact of the accident, and that the plaintiff waa 
injured. Was that fact the fault of the railroad company? "Waa 
that caused by négligence or want of care on the part of the railroad 
company? If you find from the évidence that the accident was 
caused through the fault or négligence of the company, and that by 
reason of that there was a failure to carry out its contract for safe 
transportation, and the accident happened, and injury was caused 
thereby to the plaintiff, then, under the law, the plaintiff would be 
entitled to recover for the injury sustained by him. In case you so 
find, you will apply the rule of damages that applies to cases of this 
character, as to which I will instruct you. But before I pass to the 
gênerai rule that is applicable to this case as to the gênerai éléments 
of damages, there are oue or two other questions to which I will in- 
vite your attention. 

A question bas arisen, and bas been made in the progress of this 
case, in regard to the conséquences to the plaintiff of this accident, 
growing out of the question whether it is ail attributable to the ac- 
cident itself that happened upon the railroad company's line, or 
whether the injury to the plaintiff bas been aggravated by any sur- 
gical or médical treatment received after the injury was inflicted 
upon him. The facts show that Dr. Murphy. a physician and sur- 
geon employed by the company and under its pay, took charge of the 
case of this patient. I do not say immediately, for there was another 
physician, but we may drop him out of the question. The plaintiff 
in the first place came down to St. Paul, and was under the care and 
charge of Dr. Murphy. The évidence shows, and there is no dispute 
upon that, that Dr. Murphy was the surgeon of this défendant rail- 
road company; and the proposition upon which I propose to instruct 
you is whether the company would be responsible for any damage 
or injury caused to the plaintiff, or any aggravation of the injury re- 
ceived through any neglect on the part of Dr. Murphy in the per- 
formance of his duty in the case. Upon that proposition the law is 
this; that this railroad company having assumed to furnish a physi- 
cian — a surgeon — it has taken upon itself the duty and obligation 
of furnishing a compétent surgeon, and not beyond that. If it as- 
sumes the responsibility of engaging a surgeon, and placing him in 
charge of parties that may be injured, and sending him to their aid, 
so that thèse parties may place themselvea under the care of .this 
physician or surgeon, then it is responsible thus far: that the person 
it sélects must be a compétent man ; he must be reasonably fitted for 
the duties which he is called upon to perform. In other words, it 
will not do for the company to take up some incompétent man, who 
is not fit by éducation or expérience to undertake the responsibilities 
of any case that may be placed in his hand. If it does engage a 
physician and surgeon who is sufficiently experienced, that is ail that 
can be expected of the railroad company, and is ail of its liability. 

It must be remembered that the company is not obliged to enga^ 
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the very highest and best talent that can be engagea, but it must 
engage a man ^ho ia reasonably compétent in bis profession, so that 
he would be an ordinarily compétent man, having ordinary knowledge 
and skill to perform the duties placed upon him. TheSe are the du- 
ties that are assumed by the company. A compétent man being in 
the employ of the company, his services are offered by the company 
to attend to the injured party. The person that is injured is not 
eompelled to accept his services; he may prefer to go elsewhere. 
There is a différence between a person whose services are offered, that 
may or may not be aocepted, and a oonductor or brakeman that are put 
on the train, and whose services we must accept. When a man goes 
upon a train he has no cboice about the oonductor, brakeman, or 
anything else. The company assumes that they are responsible for 
the performance of their duty in such respects. But with regard to 
a surgeon of that oharacter, the plaintiff could bave refused to take 
him as his surgeon, and could hâve taken any other surgeon, as he 
deemed it best to do. So that, as I bave instructed you, the duty 
of the company is performed, and it has performed ail that the law 
requires, when it fumishes a compétent man, and he is ordinarily 
compétent for that duty. 

Now, he may be an ordinarily compétent man, and yet in the at- 
tendance upon any particular case that he undertakes, he may be 
négligent. He may be négligent in that particular case, and negleot 
hia duty therein, though he may generally be ordinarily compétent. 
If that be true, and you so find the facts to be in this particular case, 
that when treating the plaintiff as a physician and surgeon Dr. Mur- 
phy was négligent in the performance of his duty, — if you should find 
that f rom the évidence, — then you must détermine whether Dr. Mur- 
phy was a compétent man, and was a proper and responsible surgeon 
for the company to engage as such; and if you find that the company 
performed its duty in that regard, that is ail that could be required 
of it. 

If, on the other hand, he was an incompétent man, (I don't under- 
stand, however, that that is claimed under the évidence in this case,) 
then there would be a responsibility resting upon the company; but 
if he was compétent, and then he was négligent in what he did in 
that particular case, then he himself is responsible for the damaga 
caused thereby. If he did not properly treat the plaintiff in this 
case, and failed to do his duty in this instance, and thereby the in- 
jury to the plaintiff has been increased, for the damage caused by this 
négligence, if any, Dr. Murphy is responsible himself; the liability 
would be upon him, and he would be liable to the plaintiff in damages, 
if you should find those were the facts. But the company would not 
be liable, because it had performed ail the duty that is incumbent 
upon it when it selected a proper and compétent man, and held him 
out for thèse parties to employ if they saw fit. Therefore, upon this 
v.l8,no.4 — 15 
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first proposition, it is for you to détermine whether this Dr. Murphy 
was a proper and compétent man, and had the proper amount of ordi- 
nary skill to perform the duties required of him. If not, the Com- 
pany would be responsible for the conséquences. But if you find, 
under the évidence, that Dr. Murphy was a compétent and proper 
man, and the company was not at faultin engaging his services, the 
question would be, was he négligent in that particular instance? 
Ûpon that point, if the évidence satisfies your minds that he was 
négligent, and that by reason of such négligence and want of care he 
increased the damage of the plaintiff, the company would not be re- 
sponsible for the increased damage, but the plaintiff must for that 
damage look to Dr. Murphy himself. 

Now there is another proposition presented, and I am requested to 
charge you upon it, and that is as to any increased damage caused 
to the plaintiff by the négligence of the plaintiff himself, if any there is. 
Yoa will understand that in charging upon thèse propositions I am 
not stating propositions of fact ; the facts you are to pass yOur opin- 
ions upon; I am only expressing my views of the law to you. The 
duty is placed upon ail parties situated as the plaintiff was, who re- 
çoive an injury in that way, when they are being transported by a 
railroad company, — the duty is placed upon them to exercise due care 
upon their part after receiving the injury. The same rule applies 
to them that applies to ail ordinary cases. Now it is well settled 
in ail ordinary cases that the duty and obligation is laid upon the 
party who reçoives the injury to see that the amount of damage is 
not increased by any négligence or want of care on his part. To use 
an illustration that cornes to my mind : take the case, for instance, of 
a man who has an insurance policy upon his stock of goods, and a 
fire happens. He bas a right to recover of the company for rému- 
nération to the amount of his policy. But a duty is placed upon him 
to see that the damage is not increased in any way ; in other words, 
he must do ail that he can to protect his goods, and do ail that hecan 
to save them from injury. It would not do for him to abandon them 
because his stock of gobds is insured, and because they are partly 
destroyed, simply say, "I hâve got an insurance that covers them," 
and leave them to be burned. The duty is upon him to keep the 
damages down as low as possible. The same rule applies to ail cases 
of the kind. If the plaintiff was injured, and he had a right to look 
to the company for damages that were caused to him, still he must 
use care in the matter of that injury. He must not be careless, and 
he must not do anything that will increase the injury to himself by 
his own fault and négligence ; in other words, he must use due care. 
Therefore, if it be true that the plaintiff, by négligence on his part, did 
increase the amount of damage and injury he received, then for that 
additional damage he cannot hold the company responsible, though 
they might be responsible for the first accident, and for the injury 
directly caused by it. If it be true that the plaintiff, by undertaking 
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this railroad journey to Canada, thereby increased the ïnjury and 
damage to the broken bones, and if he undertook that journey under 
such circumstances that he shonld not bave done so in the exercise of 
due care, and it was a journey that he ought not to hg,ve undertaken, 
and the probabilities were'that it would increase the danger, and in 
conséquence of that trip he increased the injury he had received, 
then he would be guilty of contributory négligence, and for the dam- 
ages thus occasioned the company would not be responsible. The 
burden of proof is upon the company to satisfy you, by a fair pré- 
pondérance of the évidence, that that is what increased the damages, 
and that must be done by a fair prépondérance of the évidence. You 
must be satisfied by a fair prépondérance of the évidence that the 
damage was so increased, and if you are not, the plaintiff cannot be 
held responsible therefor, unless the damages are shown to be due to 
the neglience of the plaintiff himself. Now, in determining or pass- 
ing upon this question of the n-egligence of the plaintiff, it is not suf- 
ficient to show that he undertook the journey, and there were some 
injurions results that happened, because it would be requiring too much 
of the plaintiff to hold him responsible just by reason of that fact; but' 
other things must concur. That is to say, the plaintiff must hâve 
known, or by the exercise of ordinary care should hâve known, that it 
would be négligent for him to undertake the journey. If he knew that 
it would be négligent to do so, and yet determined to take the risk and 
run the chances himself, he ought to bear the resuit of his own négli- 
gence, and not the company. As I hâve already stated, you must be 
satisfied by a fair prépondérance of the évidence that he so increased 
the damage, or else this instruction I am giving you bas no weight 
in the case. You will therefore détermine wbether there was an in- 
creased injury as the resuit of said journey. Now it may hâve been 
imprudent to bave undertaken the journey, and yet he may bave un» 
dertaken and performed it, and no increased injury resulted ; then 
that does not excuse the company. On the other hand, there might 
hâve been increased injury by reason of this journey, and it might 
hâve been undertaken under such circumstances that plaintiff was not 
chargeable with négligence in undertaking it. 

The gênerai rule, gentlemen of the jury, in regard to the rule of 
damages is this : If you find from the évidence that the plaintiff is 
entitled to damages, in the first place he is entitled to reasonable 
compensation for the pain and suffering he bas undergone and en- 
dured, and still endures, in conséquence of the injuries that are 
chargeable to the company, — the pain and suffering in the past, and 
the pain and suffering he is liable and likely to suffer in the future. 
Secondly, he is entitled to compensation for the loss of time that bas 
been occasioned to him. If you find that he was detained hère in 
St. Paul so many weeks, and was unable to prosecute his usual af- 
fairs, and it ereated a money loss to him, an actual pecuniary loss, 
he is entitled to compensation for that; he is entitled to fair compen- 
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sation for the loss of bis time. Then he is also entitled to compen- 
sation for the injuries to his health and bodily strength ; in other 
■words, if you find from the évidence iu the case that this injury, for 
which you find the company is responsible, bas affected his health or 
affected bis bodily strength in the past, then he is entitled to com- 
pensation tberefor. And if you find that thèse are liable to con- 
tinue in the future; if you find that the injury to bis health and the 
injury to bis bodily strength is to continue for any time, — he is entitled 
to compensation for that. . This idea of injury to bodily health in- 
cludes the effect it may bave eitber in affecting his ordinary health, 
or bis capacity and ability to labor. If, by reason of this négligence 
on part of défendant and the conséquent damage, he is rendered less 
able to carry on any business or avocation that he might otherwise 
bave been engaged in, that causes a pecuniary loss to him. You will 
take into account, therefore, the injury to his health as directly affect- 
ing the bodily strength of the plaintiff, and also as affecting his abil- 
ity to labor, both in the past and in the future, provided you are sat- 
isfied from the évidence that this injury will continue any time in the 
future, and the plaintiff is entitled to pecuniary compensation tbere- 
for. 

I do not tbink there are any other , gênerai éléments of damage 
whicb you can take into considération, Frequently there are actual 
expenditures that bave been made for the services of physicians and 
attendance, and if the plaintiff bas proved any sucb he would bave 
been entitled to recover that also. But there is no évidence that any 
sucb expenditures bave been made, and this plaintiff bas produced 
no évidence upon this subject, so you cannot allow this matter, be- 
cause there is no évidence to show that the plaintiff bas suffered any 
loss in that regard, or bas made any expenditures tberefor. In a 
gênerai way, as I bave already stated, the éléments of damage which 
you are to take into considération will be the pain he suffered, the 
loss of time, the injury to bis health and bodily strength, including 
in the latter the effect it naay bave had upon the plaintiff's ability to 
labor and carry on his business, both in the past and in the future. 

Now, thèse are the éléments yoû are to take into considération, and 
you are to détermine in this case the amount of injury that bas been 
caused to the plaintiff by the fault of the company défendant. 

As I said before, if you find that thèse damages hâve been increased 
or aggravated on account of or tbrough the négligence of the pbysician, 
under the instructions I bave given you, or by reason of the négli- 
gence of the plaintiff himself, the défendant in that case is not re- 
sponsible for that increased injury. If you find that any portion of 
the damages to the plaintiff bas been increased or aggravated by the 
négligence of the physician, or by the fault of the plaintiff himself, 
then the damages that bave been shown to be occasioned to the plain- 
jiff by the défendant in the first instance is ail that the défendant 
would be responsible for. 



EBESANOWSKI V. HORTHEBN PAO. E. 00. 229 

You will détermine in the first place the amount of injury that the 
défendant is held responsible for, and, having determined that, you 
will estimate in your judgment what would be a fair amount to com- 
pensate him for the injuries he bas received through the négligence 
of the défendant. That is ail you will take into considération, and 
you will give this case your careful attention in the considération of 
thèse matters. The amount of the damages is not to be increased or 
diminished by reason of the fact that the défendant is a corporation. 
This case must stand upon its mérita, irrespective of the position of 
the parties, and the défendant should stand in no unfair position be- 
fore you, but is entitled to justice the same as if it were an individual. 

You will take the case and give it the considération which the im- 
portance of the case deserves, and render such a verdict as the évi- 
dence warrants, using your own sound judgment in determining this 
matter between the parties. 

The jury rendered a verdict of $7,500 for the plaintiff, and the de- 
fendant moved to set aside the same on the ground that the damages 
were excessive. 

See Waterbury V.New York C. & H. R. R. Co. 17 Fed. Rep. 671, and note, 
674 ; Keep v. Indianapolis & 8t. L. R. Co. 9 Fed. Rep. 625, and note, 629. 



Keesanowski V. Northern Pao. E. Co. 

(Circuit Court, D. Minnesota. October 4, 1883.) 

Pbbsonal Injobt — Contributorï Négligence — VoLtnsTABtLT Assuming a Po- 
sition OF Dangbe. 

The plaintifl was employed by the défendant railroad company in excavat- 
ing, and was sent with othërs to the place of work on an engine provided by 
the Company for that purpose. The ténder being fuH of wood, he, with one or 
two others, sat on the front of the engine, with his feet over the pilot. While 
proceeding to his work in that position, the engine on which he was riding 
ran into another engine, and the plaintiff received the injuries for which he 
seeks damages. On motion to the court to inatruct the jury to flnd a verdict 
for the défendant, upon the ground, with others, that the évidence showed 
contributory négligence which would bar a recovery, the court, following the 
law as laid dovvn by tlie suprême court in Railroad Go. v. Jones, 95 U. 8. 439, lield, 

(1) that the plaintiff himself so far contributed to his injury by his own négli- 
gence and want of ordinary care and caution in placing himself in such a dan- 
gerous position on the engine of the défendant, that he could not recover ; and 

(2) that the plaintifl being of âge, and able to see and know the risks of the 
position, even the fact that he had been invited and authorized by the défend- 
ant to ride upon the engine, would not justify him in his négligence in placing 
himself in a position of apparent great risk and danger. 

Action brought to recover damages under the following state of 
facts : 

The plaintiff, who was employed in excavating by the défendant, was 
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sent with others to his work on an engin e. The tender being full of 
wood, he, with one or two others, sat on the front beam of the engine 
with his feet over the pilot. While proceeding to the work in that 
position, the engine on which he was riding ran into another engine, 
and the plaintiff was badly crushed in the collision, and one leg had 
to be amputated. The foremanof the gang was not présent, and the 
engine was furnished by the company for the convenience of this gang 
of men, the distance to the work being from a mile and a half to three 
miles. At the conclusion of the plaintiff's case, defendant's counsel 
moved the court to instruct the jury to return a verdict in favor of 
the défendant, upon the ground that the plaintiff had failed to es- 
tablish a cause of action against the défendant; and upon the ground 
that the évidence showed contributory négligence on the part of the 
plaintiff which would bar a recovery, 

C. K. Davis, for plaintiff. 

W. P. Clough, for défendant. 

Shieas, J. I hâve considerisd, gentlemen, this motion that has 
been made asking the court to instruct the jury to find a verdict for 
the défendant, wliich has been presented and urged, mainly, on two 
grounds : First, that the évidence of the plaintiff shows that the ac- 
cident, and the injury following it, were caused by the négligence of 
a co-employe; that the gênerai rule is, where a person enters into 
the employment of a railroad company, that being a hazardous and 
perilous business, he undertakes ail the ordinary risks that pertain to 
that business, and that among the risks which he thus takes upon 
him'self are the dangers or risks from the négligence of a co-employe ; 
and it is urged that the uncontradicted évidence shows that the acci- 
dent in this case was due to the neglect of a co-employe, — that is, of 
a person who was engaged in the same common employment with the 
plaintiff; and that, as it was due to the négligence of a person stand- 
ing in that position, under the gênerai rule of law the plaintiff cannot 
recover. It is also urged that the évidence shows that the plaintiff, 
by his own action, placed himself in a dangerous position that con- 
tributed directly to the producing of this action; that is to say, that 
he got upon the pilot of this engine and rode there ; that that was 
contributory négligence upon his part, and of such a character as to 
defeat his right of recovery in the case, under the évidence aa it is 
now presented before the court. 

I will présent my views first upon the latter proposition in this 
case. It is the one that, to my mind, is the question that must be 
décisive of this motion. The suprême court of the United States has 
had this question before it in several différent cases, and has laid 
down gênerai rules that of course will control ail inferior courts of 
the United States in determining when it is a proper case for the 
action of the court in giving a peremptory instruction to the jury to 
find for the défendant by reason of the fact that the plaintiff has failed 
to make out his case. 
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I think it is apparent to every one — it cannot be quéstiôned — that 
a person placing hiinself upon the pilot of an engine certainly puts 
himself in a very dangerous position; there can be no more dan- 
gerous one to be thought of upon a train or upon a locomotive. It 
is apparent to every one that it is a place that is eXposéd to the very 
greatest danger. In case of any accident there is eoarcely any pro- 
tection at ail to prevent the party from being thrown off from the lo- 
comotive; it is not a place that is gotten up or intended to be used 
for the purpose of persons riding upon, and in case of collision, where 
the collision cornes from the front part of the engine, it is the place 
of ail others that is exposed to the greatest danger. JîfOw, I think it 
will strike the mind of any one that if a railway compàny flhould di- 
rect or requirë its employés to ride upon this pilot, it is requiring 
them to ride in an exceedingly dangerous placé; but if the employé 
himself places himself in that position the same rule applies to him : 
he bas himself placed himself where there is Yery great danger, and 
the query arises whether or not that is coiitributory négligence. 

In the case of Hough v. Ry. C7o. 100 U. S. 213, that was cited in 
the argument yesterday in the discussion of this qu«&tion, the su- 
prême court say : 

"If theengineer, after discovering or recognizlng the def active condition 
o£ the cow-catcher or pilot, had continued to use the engine, without giving 
notice thereof tothe proper ofllcers of the compàny, he would undoubtedly 
hâve been guilty of such eontributory négligence as to bar a recbvery, so far 
as such defect was found to hâve been the efficient cause of the death. He 
would be held, in that case, to hâve himself risked the dangers which might 
resuit from the use of the engine in such defective condition." 

Now, then, the évidence in this case shows thàt tbis locomotive 
was used for the purpose of transporting thèse employés and labor- 
ing men to and from the place at which they were engaged in their 
work. The employés knew that ; they used it day after day, without 
eomplaint, so far as the évidence shows. There was no promise upon 
the part of the railroad company to supply them any différent mode 
of transportation. They went upon this engine, and the évidence 
diseloses the fact that they got upon the engine at différent places ; 
that is to say, they placed themSelves upon différent pbsîtions on this 
engine; and, among others, thej/ placed themselves on the pilot, in 
front of the engine. The évidence does not show that that was done 
by the direction of any one in the employment of the company ; that 
is to say, neither the engineer nûr fireman, nor the boss in charge of 
the gang, ever directed that this should be done. It seems, as far as 
the évidence discloses the fact, to bave been done by the men them- 
selves; they chose to place themselves in that position. It is said, 
however, that one rèkson for it — and probàbly the feàson that is 
assigned — is that the engine was so full of men that sotne of them, 
if they rode at ail, were compelled to place themselves in that posi- 
tion, in front of the engine. Granting that position, we hâve this 
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case : That hère is the company furnishing this engine foi* the men 
to ride upon ; the men go upon it, and continue doing so day af ter 
day, when it is apparent to them that if they ail ride upon that en- 
gine some of them must ride upon that pilot, and they choose to do 
so, and they place thernselves in that position. Now, then, they know 
the risks. It seems to me, within the rule of this case of Hough 
against the Eailroad Company, they concluded to use the engine for 
the purpose of being transported upon it, after they had knowledge 
of the faot that if they did so that they would be placing themselves 
in a dangerous position. They must hâve known that fact. 

In the case of Railroad Co. v. Jones, 95 U. S. 439, (a case some- 
what similar in its features to the case now before the court,) the 
suprême court laid down some rules which seem to me to be applica- 
ble to this case. In this case — the case of Railroad Co. v. Jones — 
the facts were that the person who was hurt was riding, with' one 
other, upon the pilot of the engine. The accident was caused by col- 
lision with some cars that were standing upon the track; ancï this 
locomotive, came in collision with thèse cars, and the plaintiff was in- 
jured thereby. Now it appears that this plaintiff was engaged in the 
service of the company as a day-laborer. "He was one of the party 
of men employed in constructing and keeping in repair the roadway 
of the défendant. It was usual for the défendant to convey them to 
and from their place of work. Sometimes a car was used for this 
purpose ; at others, only a locomotive and tender were provided. It 
was common, whether a car was provided or not, for some of the 
men to ride on the pilot or bumper in front of the locomotive. Thia 
was done with the approval of Van Ness, who was in charge of the 
laborers when at work, and the conductor of the train which car- 
ried them both ways. The plaintiff had no connection with the 
train. On the twelfth of November before mentioned, the party of 
laborers including the plaintiff, under the direction of Van Ness, 
were employed on the west side of the eastern branch of the Poto- 
mac, near where the defendant's road crosses the stream, in fiUing 
flat cars with dirt and unloading them at an adjacent point. The 
train that evening consisted of a locomotive, tender, and box car. 
When the party was about to leave, on their retum that evening, 
the plaintiff was told by Van Ness to jump on anywhere; that they 
were behind time, and must hurry. The plaintiff was riding on the 
pilot of the locomotive, and while there the train ran into certain 
cars belonging to the défendant, and loaded with ti^s." That is the 
évidence as given by the plaintiff. Of course, upon the ruling hère, 
the court must hâve viewed the évidence in the aspect that was most 
favorable to the plaintiff. On the part of the défendant there was 
évidence tending to show that Van Ness had, on several occasions be- 
fore the accident, notified the laborers that they must ride in the car 
and not on the engine ; and the plaintiff in particular, on several oc- 
casions, not long before the disaster, was forbidden to ride on the 
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pilot, both by Van Ness and the engineer in charge of the locomotive. 
"The plaintiff, in rebuttal, gave évidence tending to show that some- 
times the box car was locked, when there was no other car attached 
to the train, and that the men were allowed by the conduotor and en- 
gineer to ride on the engine, and that on the evening of the accident 
the engineer in charge of the locomotive knew that the plaintiff was 
on the pilot." The court ruled : 

" One who by his négligence lias brought an injury upon himself cannot 
recover damages for it. Stich is the rule of the civil and of the common law. 
A plaintiff in such cases is entitled to no relief. But where the défendant has 
been guilty of négligence also, in the same connection, the resuit dépends upon 
the tacts. The que.stion in such cases is: (1) Whether the damage was oc- 
casioned entirely by the négligence or impropef conduCt of the défendant ; or 
(2) whether the plaintiff himself so far eontributed to the misfortune by his 
own négligence, or want of ordinary eare and caution, that, but for such nég- 
ligence or want of care and caution on his part, the misfortune would not 
hâve happened. In the former case, the plaintiff is entitled to recover. in 
the latter case, he is not. It remains to apply thèse tests to thé case before us." 

The court then proceeded to say, after a brief discuBsion of the 
évidence: 

" For the purposes of this case we assume that the défendant was guilty of 
négligence. 

" ïhe plaintiff had been warned against riding on the pilot, and forbidden 
to do so. It was next to the cow-cateher, and obviously a place of péril, es- 
pecially in case of collision. Thore was room for him in the box car. He 
should hâve taken his place there, He could hâve gone into the box car in as 
little, if not less, time than it took to climb the pilot The knowledge, as- 
sent, or direction of the company's agents as to what he did is immaterial. If 
told to get on any where; that the train was late, and thathe must hurry, — this 
was no justification for taking such a risk. As well might he hâve obeyed the 
suggestion to ride on the cow-catcher, or put himself on the track before the 
advancing wheels of the locomotive. The company, though bound to a high 
degree of care, did not insure his safety. He was not an infant, nor non com- 
pas. Theliability of the company was conditioned upon the exercise of rea- 
sonable and proper care and caution on his part. Without the latter the 
former could not arise. He and another who rode beside him were the only 
persons hurt upon the train. AU those in the box car, where he should hâve 
been, were unlnjured. He would hâve eseaped also if he had been there. His 
injury was due to his own recklessness and folly. He was himself the author 
of his misfortune. This is shown with as near an approach to a démonstra- 
tion as anything short of mathematios will permit. The case is thus clearly 
brought within the second of the predicates of mutual négligence we hâve 
laid down." 

Now, the court there hold that it would make no différence ia the 
ruling if it should be shown that the plaintiff had occupied this posi- 
tion upon the pilot with the knowledge or assent, or even by the di- 
rection, of the company's agents. They hold that as immaterial; 
that those things would be no justification for his taking the risk; 
that he was not an infant, — inx)ther wôrds, he was of âge, — he could 
see and know the risk as well as any other person, and if, under 
those circumstances, he chose to place himself in that position, then 
he must be held to bave assumed the risks which would pertain to 
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the position tèat he himself plaoed himself in, even if he did it by 
the direction of the oompany. That is the meaning of this décision. 
They hold, if I.understand it, that if the agents of the company, the 
boss Van Ness or the conductor, had told him to get on that pilot, 
and he had done so and the accident happened, and he had gone 
there voluntarily knowing the risk and danger, that he must be held 
to assume ail the risk and danger caused by his plaoing himself in 
that position. 

The évidence in the case now before the court, just aa in this case 
of Bailroad Cû, v. Jones, shows that if the plaintiff had not been on 
the pilot he would not hâve received any injury, — or, at least, none to 
speak of ; certainly thèse injuries, of -which he is now complaining, 
would not hâve been occasionedto him. Just as the court say in the 
case of Railroad Go. v. Jones: "This is shown with as near an ap- 
proach to a démonstration as anything short of mathematics wili 
permit," thàt if he had been at another place than where he was he 
woul^ not hâve been hurt, because there were a large number of 
men besides himself upon that engine, and no other one received any 
injury, except, perhaps, one person, who was struck in the face by 
some wood that was thrown from thé tender. It cornes down, there- 
fore, simply to the inquùry of whether or no plaintiff is to be held re- 
sponsible for having placed himself in this dangerous position that he 
occupied. I think there can be no question about it. There cer- 
tainly can be no doubt, upon that décision, that where a man volun- 
tarily places himself on the pilot of a locomotive, it must be held by 
every one that he is fiding in an exceedingly dangerous place, and 
that it is fol] y for a man to do it; that it is reckleasness; and if in- 
jury résulta, it seems to me he must be held to assume the risk for it. 

I hâve hesitated in this case, by reason of the fact that the point 
might be made to the jury, and they asked to find from this évidence, 
that the party was justified in going where he did, and the company 
could take no exception thereto, because the engine was not sufficient, 
under one view of the évidence, to afford room for thèse men ail to 
ride upon it unless some of them got upon the pilot, and therefore, 
by reason of that fact, it must be held that the company invited him 
and authorized him to go there; but the difficulty with that position 
is that, as I understand this décision in Railroad Co. v. Jones, the 
suprême court of the United States expressly say that if he had gone 
there by the direction of the company, it would not make any différ- 
ence, — he still assumed the risk. Now, ail the jury could be asked to 
infer in this case would be that the company authorized him to go 
there by reason of the fact that they did not hâve sufficient accom- 
modation for the men to ride any other place, and, as there was not 
room enough f or ail of them to go on the tank, that the company in- 
tended them to ride on the pilot, or directed them to go there; but, 
as I say, it seems to me that the si^preme court hâve met that very 
position by saying that that is imm^terial; that even if the agents of 



KRESANOWSKI V. NOÔTHEBN PAO. E. CO. '^3fi 

the Company did say, "You go hère; it is a dangerous place;" yet the 
danger is open to thè observation of every one, so that the party when 
he is invited to go there must be held to know the risks, and then if 
he chooses to go there he assumes the risks himself. That rule must 
not be unduly extended. There are many cases when a party injght b|e 
invited to go where be himself does not know the risk, — the rea,! dan- 
gers are not so open to his observation as to the observation of the 
Company; and in that case there may be an exception. Bat each 
case must stand upon its own facts. Hère, the accident aroge, not 
from any hidden defect, — the danger was apparant; the plaintiff 
chose to ride in the most dangerous place on the locomotive, and whieh 
was open to the observation of every one. It seems to me, under the 
dectrine of this case, and also the doctrine of this extract from the 
case of Hough v. Ry. Co., that it must be held that the party assumed 
ail the risk that naturally foUowed from bis riding in this dangerous 
place; and the évidence is clear in the case that by the reason of the 
fact that he was on that pilot he received the injury complained of , 
As to that there can be no question. 

If I am right in this view of the case, it would foUow that the duty 
is imposed upon me, as is said in this case of the Railroad Co. v. 
Jones, that, upon being so prayed, it is the duty of thè court to direct 
the jury to return a verdict for the défendant, and that if I refused 
to do so it would be error. If I am correct in that view, it is unnec- 
essary for me to pass upon the other question that bas been, dis- 
cussed at considérable length, as to wbether or not the plaintiff is a 
co-employe under the gênerai rule of law, and whether or not, where 
the injury results from the négligence of a co-employe, it is one of 
the ordinary risks wbich the party assumes when he entera into the 
employ of the railroad company. 

I must say it is with considérable regret that I am forced to the 
conclusion to which I hâve come in this case. The faots présent a 
case which certainly must appeal very strongly to the .sympathies of 
every one, and to the sympathies of those who are engaged in the 
matragement of this railroad company, that they should,without référ- 
ence to the question of the légal liability, — whether there is any légal 
liability or not, — endeavor, as far as lies within their power reason- 
ably, to aid parties who receive injuries when they are in the employ 
of the company. My duty, of course, is simply to enforce the law as 
I find it laid down by higher tribunals, whose décisions I must foUow. 

Entertaining the view I do çf this case, gentlemen, I am compelled 
to grant the motion of the counsel for the defendàtot, 

See Waterbury^. N. Y. 0. <& H. R. R. Co. 17 Fed. Rep. 671, and note, 674. 
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Mackoï V. Missouri. Pac. Ey. Co.* 
{Circuit Court, E. D. Missouri. October 25, 1883.) 

1. CoMMON Cakriek— Négligence— DoTT op Passenger. 

A railway passenger is bound to uxeixise ordinary care and prudence to pré- 
serve himself from injury. 

2. Samb. 

A comtnon carrier of passengers is bound to exercise the highest degree of 
care and skill which a cautious or prudent man would exercise undcr the cir- 
cutnstances. 

3. Samb. 

If it faila to exercise that degree of care and skill, and a physical injury ré- 
sulta to a passenger, without the latter contributing materially or substantially 
thereto by négligence on his part, the carrier is liable in damages. 

4. Same— Mbasijrb OF Damages. 

In such cases the injured party is entitled to an amount which will compen- 
sate him for the injuries sustained, and the expenditures he has had to make 
and the liabilities he has incurred in conséquence of the injury, and for the 
pain and suffiering he has undergone, taking into considération the permanent 
or temporary character of the injuries. 

5. Samb — Damages— Evidencb-^Practicb. 

Where évidence was admitted concerning the plaintifE's dependence for hia 
support upon his labor, but the court, in laying down the rules as to the éléments 
of damages, in its charge to the jury omitted the dependence of the plaintif! 
upon his Personal labor for his support, held, that the error, if any, in admit- 
ting such évidence was cured by the charge. 

Motion for a New Trial. 

This is a suit to recover damages sustained through the allégea 
négligence of the défendant in coupling the car, in which it was 
transporting plaintiff, to another. Itis alleged that the cars were 
brought together with such violence as to throw the plaintiff, who 
was standing up at the time, down upon the floor, and injure him 
seriously. The case was tried before a jury. During the trial the 
plaintiflf testifi©d, on his own behalf, as follows: 

Question. I will get you to state what your condition la; whether you are 
a man of much or little meana. Ansioer. Oh, my means are limited; I am 
poor. 

Judge Pike. We object to that as immaterial. 

Judge Treat, {to the witness.) Are you dépendent on your labor for your 
subsistence? Ansioer. Yes, sir; mainly so. At the time of the accident I 
had a farm, but I hâve sol d it, and hâve expended nearly ail the inoney in 
cGsts and expenses to live upon. 

The court chargea fjhé jury as follows : 

Tkbat, J.,{orally.) The rule of damages ip cases of this character 
is what in law is callèd compensatory.' That, as you understand, is 
contradistinguished from vindictiye or exempla-ry damages, Thus, if 
you find for the plaintiff in this case, you will hâve to assess the 
amount of his damages at such a sum as in your judgment, under the 
facts and circumstances developed, would compensate for the injuries 

I Eeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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snstained, and for the éxpenditures he has had to make, and liabili- 
ties incurred in conséquence of the injury, and also for the pain and 
auffering he has undergone, bearing in mind the considération whether 
the injuries are likely to be permanent or temporary. 

As to the liability of the company, the rule of law is this : That a 
common carrier, a railroad, is bound to exercise the highest degree 
of care and skill which a cautions or prudent man would exercise 
under the circumstances. If it fails to exercise that degree of care 
and skill, and an injury resnlts therefrom without the party who is 
injured contributing materially or substantially thereto, then the road 
must respond in damages. It is also, on the otber hand, the duty of 
a passenger in a train to exercise that ordinary care and prudence 
which a prudent man would himself observe to save himself from in- 
jury. The degree of care on the part of the railroad company is the 
highest degree of care and skill; the degree of care on the part of 
the passengers is ordinary care and skill. Hence, in thèse cases, it be- 
comes the duty of the jury to look at ail the facta and circumstances 
surrounding the matter, to ascertain — First, whether the railroad 
was guilty of négligence ; secondly, whether, if it was guilty of négli- 
gence, the passenger injured did himself substantially or directly 
contribute thereto; because if he did contribute thereto the law does 
not divide between the respective parties the amount which has been 
caused — the amount, I mean, in money or damages caused tbereby. 
There is no rule by which suoh a division could be had. Therefore, 
the law states distinctly that if a party has himself oontributed sub- 
stantially or directly to the injury, then there can be no recovery on 
his part. 

Now, you hâve heard the testimony hère, and there is no rûle of 
law that can give to you, or gives to you, any spécifie direction with 
regard to the facts and circumstances disclosed. It is a case which 
belongs peculiarly to the jury for their considération. In other words, 
you hâve heard the testimony of thèse witnesses, discrepant in some 
parts. It is for you to weigh the testimony and détermine the' degree 
of credibility that you will attach to the testimony of the one or the 
ôther witness whose évidence has béen given, and in doing so it is 
always important to eonsider whether the particulàr witness testify- 
ing was in a position to ascertain accurately, under the dircurnstancés, 
precisely what occurred or not ; also whether the party testifying has 
any spécial interest in the controversy, one way or thé other. 

Now, there is no mie of law that the court can give yon with re- 
spect to the position which a passenger should occupy Under given 
circumstances in a railroad ca:r, except that he shôuld exercise that 
degree of care and skill for his own safety w'hich an ordinary and 
prudent man would exercise. On the othêr hand, in thç light of 
common expérience, where traîiis are being coupled a party^ is éup- 
posed to understaùd what is likely to occur, which would bring you 
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to the inquiry hère, more espècially wbether the coupling of thèse cars 
was under such circumstances as to cause an injury to a man of or- 
dinary prudence. If so, then it was an act of négligence on the part 
of the défendant. 

I do net know that the court can give you any other rules, gentle- 
men, in regard to the matter. It will leave the case to your judg- 
ment, rather than the court's direction. 

The jury found a verdict for the plaintiff, and assessed his dam- 
ages at $4,500. 

The défendant thereupon moved for a new trial, The remaining 
facts sufficiently appear from the opinion of the court. 

Andrews é Pike, for défendant. 

Dyer, Lee é Ellis, for plaintiff. 

Teeat, J. The only substantial question presented by the motion 
for a new trial is as to the admission of évidence concerning plaintiff's 
dependence for his support on his own labor. 

The doctrine as to this olass of évidence is fuUy stated in Pennsyl- 
vania Ca. v. Roy, 102 U. 8. 451. In that case the error alleged was 
directiy oured by the charge of the court ; but in the case now under 
considération, the error, if any, was only impliedly cured through the 
rules laid down as to the éléments for damages, whieh omitted the 
dependence of plaintiff on his personâl labor for subsistence. 

While compensatory damages are not dépendent On the poverty or 
wealth of a person wrongfully injured, yet is it not proper for the jury 
to know that the physical injuries sustained are not only permanent 
in their character, but of such a nature as to deprive the injured 
party of his only means of support ? True, the railroad is not sup- 
posed to discriminate, nor does the law, as to compensation for in- 
juries with respect to the financial condition of a passenger. Every 
passenger contracts onequal terms, and the obligations as to each are 
the same. But is it to be contended that what would be just com- 
pensation in one case should obtain in ail cases, irrespective of the 
injured party's dependence on the use of his impaired physical means 
for support ? The rules laid down in the case cited seem to go the 
length for which défendant contends, yet when they are considered 
under the facts and circumstances then before the suprême court and 
those now under review, they f ail far short of establishing error in the 
rulings as to admission of évidence, espècially when the charge of the 
court is considered. On the objection of defendant's counsel, the 
eôurt, without formally ruling «pon the évidence introduced and 
sought to be introduced, did informally limit that line of inquiry to 
the simple subject embraced in its question, thereby excluding ail 
other évidence in that direction. The question, then, is, whether the 
évidence elicited in answer to the court's inquiry constitutes a fatal 
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error, not cured by tlie charge as given. To that question the court 
responds in the négative, and overrules the motion for a new trial. 

See Secord v. St. Paul, M. & M. Ry. Co., ante, 221 ; Kresanowski y. North- 
ern Pao. R, Co., ante, 229, and références. 



Thompson, Adm'r, etc., v. Chicago, M. & St. P. Et. Co. 

(Circuit Court, D. Minnesota. OctoLei- li, 1883.) 

1. Négligence op Co-Emplotes. 

The engineer la charge of a steara-shovel and a workraan engaged with the 
said machine are co-employes, and if the latter is injured by reason of négli- 
gence or want of prudence on the part of the former, there can be no recovery. 

2. Samb — Knowledge of BnpBHion Oppiceb. 

Whereit is claimed that an employé ia injured by négligence or carelessness 
on the part of his superior offlcer, it râust be shown afïirmatively that the supe- 
rior was in possession, or might by the exercise of ordinary càre, prudence, or 
intelligence hâve been in possession, of knowledge as to the dangerous charac- 
ter of the work, which knowledge was unknown, and by the exercise of ordi- 
nary care, prudence, and intelligence on the part of the employé could not 
not hâve been kuown, to said employé. 

At Law. 

C. K. Davis and Colburn é Bassett, for plaintiff. 

Bigelow, Flandrau é Squires, for défendant. 

Shiras, J., {charging jury.) In this cause the plaintiff, as admin- 
istrator of the estate of Christel Olsen, seeks to recover damages in 
the Bum of |4,995 against the défendant, the Chicago, Miiwaukee & 
St. Paul Eailway Company, on the ground that said Oisen, while in 
the employ of the company, was killed by the falling of a bank of earth 
upon him, on or about the twenty-fourth day of July, 1881. 

It appears from the admission in the pleadings, and from the un- 
disputed évidence in the case, that Christel Olsen had been, for some 
time prier to his death, in the employ of this railroad company as a 
section hand upon that part of its road running through Fillmore 
county, in this state; that in July, 1881, he, with others, was taken 
from the ordinary section work, and formed into a gang and put to 
work at a point upon the road known as Eyan's eut; that their work 
consisted in cutting out and loading upon cars earth and materials 
used in fiUing up other portions of the defendant's track, the same 
being dug out by means of a steam-shovel, which was operated both 
day and night, — the said Olsen forming part of the force that oper- 
ated the shovel during the night-time; that Olsen, with an assist- 
ant, was plaeed between the steam-shovel and the bank of earth, by 
the side of the shovel machine, which was plaeed about eight feet from 
the bank; that the work of excavating the bank for fiiling purposes 
was under the gênerai supervision of one Thomas Kavanaugh, wh'd 
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was a road-master in charge o£ some 50 miles of defendant's road, in- 
cluding the point known as Eyan's eut; that the work of excavating 
this bank or eut had been in progress for some time, and the eut had 
been carried a distance of some 500 or 600 feet, its height varying 
from 6 to 18 or 20 feet; that early in the morning of July 24, 
1881, while the said Olsen was in his proper position by the side of 
the steam-shovel, the bank fell upon him, causing his immédiate 
death; that Thomas Thompson, the plaintifif herein, bas been duly 
appointed administrator of the estate of the deceased, and in that ca- 
pacity is entitled, under the laws of the state of Minnesota, to main- 
tain an action for the damages caused by the death of said Olsen, 
against any party legally responsible for the death of said Olsen, if. 
any such there be. 

The plaintiff in this action claims that défendant is legally respon- 
sible for the damages caused by the death of said Olsen, and as 
grounds for such claim avers, in substance, that the bank at the 
place where the steam-shovel was being operated on the night of the 
twenty-third and morning of the twenty-fourth day of July, 1881, 
was composed of earth, clay, sand, or gravel, and was, from its com- 
position, liable to cave in and falldown; that Kavanaugh, the road- 
master of défendant, knew by personal inspection the unsafe and 
dangerous character of the bank, and its liability to cave in or fall 
down, unless it was sloped or otherwise protected; that, without tak- 
ing proper précaution for the safety of the men under him, he re- 
quired them to carry ou this work; that he placed Olsen between 
the bank and the steam-shovel, and did not warn him of the danger 
to which he was exposed; that Olsen was ignorant of the danger, 
not being acquainted with the character of the bank; that by the 
mode in which the work was carried onunder the direction of Kav- 
anaugh the bank was caused to fall, thereby causing the death of 
said Olsen. Thèse allégations are denied by the défendant, who 
claims that the falling of the earth was an unforeseen accident, and 
was not caused by any négligence on the part of said Kavanaugh, 
and that Kavanaugh did not know, or bave reason to suspect, that 
there was any spécial risk or danger of the bank caving in, and that 
he had no more knowledge in regard to the bank, its composition, 
and liability to cave in and fall down, than had Olsen himself. 

In cases of this character it is not suf&cient, to enable the plaintiff 
to recover, for him simply to show that' his intestate, while in the 
employ of the company, was killed by some accident happening in 
connection with the business of the company. Plaintiff, upon whom 
the burden of proof rests, must show further that the accident caus- 
ing the death of his intestate was itself caused by, or resulted from, 
some négligence on the part of the railroad company, or on the part 
of some of its employés acting for the company; and that, while so 
aeting, they do not occupy the position of co-employes engaged in 
the same common enterprise with the intestate. The business of 
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railroading, in ail its branches, is a more or less hazardous vocation, 
and those who engage in the same are held to bave assumed the péril 
and hazards which ordinarily pertain to the business when properly 
carried on by the company. In this case, therefore, it is not sufS- 
cient, to enable plaintiff to recover in this action, for him to simply 
show that his intestate, Olsen, was killed by the caving in or faliing 
down of a bank of earth upon him yyhile he was engaged in exca- 
vating the same for the benefit and under the direction of the de» 
fendant. 

The plaintiff bases his right to recover upon the prineiple that if 
there is about the employnfent a danger or risk which is known to the 
employer, or in the exercise of ordinary care would be known to him, 
and is not known to the employé, then it is the duty of the employer 
to notify the employé of such risi ; and if he fails to do so, and the 
employé is injured, then the latter may recover. To enable the 
plaintiff to recover he must satisfy you by a fair prépondérance of 
the évidence that préviens to the happening of the accident in ques- 
tion the said Thomas Kavanaugh, the road-master of the défendant, 
knew, or by the exercise of ordinary care might bave known, the daur 
gerous character pf the bank that was being excavated, and that,.if 
the work of excavating the same waa carried on in the manner in 
which he directed it to bedone, there was danger of its faliing down; 
and that, having such knowledge or means of knowledge, he failed 
to notify Olsen of such danger, and that Olsen, on his part, was ig- 
norant of such danger. 

What, then, gentlemen, do you find the fact to be upon this issue? 
Does or does not the évidence fairly satisfy you that when Kavanaugh 
was at Eyan's eut, just préviens to the accident, he then knew, or in 
the exercise of ordinary care and prudence sbould hâve known, that if 
the work of excavation was carried on as by him directed it would 
increase the liability to cave or fall down to a dangerous extent, so 
that, in thé exercise of ordinary care and prudence, he sbould bave 
notified the workmen of such danger. Did or did not Olsen bave the 
same knowledge or means of knowledge of the condition of the bank 
and the risk of its faliing, as did Kavanaugh ? 

In determining thèse questions, gentlemen, you must bear in mind 
that you are to consider them in the light of the knowledge which the 
parties had before the accident happened. The true question is, how 
did the bank and excavation appear, and what évidences of danger 
were there fairly within the reach of the parties, before the accident 
happened. If, then, gentlemen, you find, under the évidence, that 
Kavanaugh, when directing the prosecution of the work, during the 
night of the accident, knew, or in the exercise of ordinary care and 
prudence sbould bave known, that the further prosecution thereof, 
in the manner he directed the same to be donc, would subject the 
workmen to nnusual or increased risks, of which they were ignorant, 
v.l8,no.4— 16 
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then it was his duty to hâve notified the workmen of such increased 
danger; and if he did not do so, and the workmen, in ignorance of the 
increased risk, continued the work of excavating the bank, and the 
same caved or fell down, and injured or killed any of the workmen, 
the Company would be liable for the injury they caused. If, how- 
ever, the workmen knew the increased risk or danger, or had the same 
means of knowledge regarding the same that Kavanaugh had, so that 
by the exercise of ordinary care on their part they would hâve had 
equal knowledge with Kavanaugh of the risk and danger, and they 
chose to continue in the work, then they are deemed to hâve them- 
selves assumed the risk, in which event the company would not be 
liable. 

Then, restating the proposition more briefly, you are to détermine — 
First, whether Kavanaugh, when directing the carrying on of the 
work at Eyan's eut, just before the accident happened, knew, or in 
the exercise of ordinary care ehould hâve known, that to continue 
the work of excavating in the manner he directed it to be donc would 
render the position of Olsen hazardous to a degree beyond that which 
Olsen had a right to éxpect from its appearance, and from the knowl- 
edge he had of its probable character; second, whether Olsen knew, 
or in the exercise of ordinary care on his part should hâve known, 
that this increased danger, if any there was, existed. If you find 
that Kavanaugh did not know, or in the exercise of ordinary care 
might not hâve known, the existence of any unusual or increased 
danger in continuing the work, then the défendant is not liable, 
and the verdict must he for the défendant. If, however, you find that 
Kavanaugh knew, or in the exercise of ordinary care should hâve 
known, of the increased danger to the workmen, then your verdict 
should be for the plaîntiff, unless you find that Olsen knew, or in the 
exercise of ordinary care on his part should hâve known, the existence 
of this increased danger. If he did know, or in the exercise of ordi- 
nary care should hâve known, the increased risk or danger, and he 
continued to work in the position hewas place d in, then he is held to 
hâve assumed the risk himself, and in such case the plaintiff cannot 
recover, and your verdict must be for the défendant. In determining 
the questions of the knowledge, or means of knowledge, which Kav- 
anaugh on the one hand, and Olsen on the other hand, had of the bank, 
its composition and liability to cave or fall down, you areto take 
into account the knowledge or expérience which thèse parties respect- 
ively had of such banks, and of the work of excavating the same, 
especially with the steam-shovel, as well as what they knew of this 
spécial bank, 

From the foregoing instructions you will perçoive, gentlemen, that 
to enable plaintiff to rôcover his must satisfy you, by a fair prépondér- 
ance of the évidence, that Kavanaugh knew, or in the exercise of or- 
dinary care should hâve known, that there existed a peculiar or un- 
usual danger in prosecutingthe work of excavating, which" danger was 
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not communicated to Olsen, and of which, without fault on bis part, 
he, Olsen, was ignorant. If you find the fact to be that Kavanaugh, 
without fault on his part, was ignorant of the danger when last at 
Eyàn's eut, and that af ter he left the place where the work was be- 
ing done the men in charge of the ateam-shovel causôd the bank to 
fall by digging more deeply than was prudent, thenthis négligence 
would be the négligence of co-employes, the risk of which was as- 
sumed by Olsen, and for which the défendant is not liable. So, also, 
if it appears that the bank fell down, not by reason of the want of 
due care on the part of any one connected with the Work, but by rea- 
son of Bome unforeseen change in its composition, or other like fact, 
the défendant could not be held liable for injuries caused thereby. 
In Bueh case the falling of the bank would be a pure accident, and 
no one would be responsible therefor. 

In other words, to entitle the plaintiff to a verdict, you must be 
satisfied that Kavanaugh knew, or in the exercise of ordinary care 
should hâve known, that Olsen was about to be exposed to an un- 
usual and extraordinary danger, the existence of which was not com- 
municated to him, and that Olsen did not know, and was not in fault 
in not knowing, of the existence of this extraordinary danger, but in 
ignorance thereof, and in obédience to the orders of his superior, 
Bubjected himself to this increased danger, and in conséquence 
thereof met with the accident which caused his death. If, under 
the instructions given you, and the évidence submitted to you, you 
find for the plaintiff, you will then be required to assess the amount 
of damages to which the plaintiff may be entitled. The gênerai rule 
by which you are to be governed is the amount of pecuniary loss 
caused to the estate of Olsen by his death. In determining this 
amount you will take into account his âge at the date of his death, 
the condition of his health, and his ability to labor; the probable 
duration of his life; the amount of his probable earnings; and from 
thèse data you will détermine the sum to which plaintiff may be en- 
titled. You will remember that the sum you award is given in a 
lump, and is, therefore, freed from the uncertainties that pertain to 
the ordinary affairs of life, and should be such reasonable sum as 
the évidence justifies you in awarding, uninfluenced by the faet that 
the défendant is a corporation. 



HoLLAND V. Chicago, M. & St. P. E. Co. 

{Oireuit Court, D. Minnesota. June Tenn, 1883.) 

Personal Injubt— Contributokt Neqi,igenob. 

PlaintifE, intending to cross the railroad where there were three or four traoks, 

looked east and west for approaching trains, and saw a freight traixi coming 
~ frçtn the west on the second track : waitéd for that to pass, and immediateW 

thereafter crossed onto ihe hèxt tiratk, and on stepping thereon was run over 
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by a passenger train coming from the eàst, and was injured. The view to the 
east was uninterrupted for 1,500 to 1,600 feet, and if the plaintifl had lookedto 
the east after the freight train had passed he must hâve seen the passenger 
train. No whistle was sounded nor bell |,rung, nor other signais given. Held, 
that though no signais were given, the plaintifl was guilty of suoh contributory 
négligence that his right to recover would be thereby defeated. 

Following Railroad Oo. v. Houston, 95 U. 8. QQT, and Schojieldv. Bailroad Uo. 
2McCrary, 268; [S. C. 8 Fed. Rep. 488. J 
2. Samb— Protection of Employé by Employer. 

While it is true that an employé, while working in a dangerous place, where 
he is required to give Mb attention to the work in liand, is entitled to rely on 
the fact that the employer, knowing such to be the f act, will exercise due care 
and diligence to protect his employé from danger not directly arising from said 
work, yet this rule will not apply in the case of an emploie who, walking 
acro.ss a track to get his tools, is run over by an approaching train, for the reason 
that, the act of walking being automatic.lt is not such an act as would engross 
a man'a attention to such an extent that with ordinary care and diligence he 
would not see or hear an approaching train. 

Construing Qoodfellow v, Railroad Vo. 106 Mass; 461. 

At Law. 

The case is fuUy set out in the opinion of the court. At tûe con- 
clusion of plaintiff's testimony the défendant moved the court to in- 
struct the jury to find a verdict for the défendant, on the ground that 
the plaintiff, on his own showing, contributed to the injury by his 
own négligence, and therefore cannot recover. Plaintiff's counsel 
urged that he was entitled to recover on three grounds: 

First. That défendant was obliged to keep his premises in a proper 
and safe condition, so as not to expose his employés to any unusual 
or unexpected danger which might hâve been gnarded against by 
proper diligence on his part; citing Hough v. Railroad Co. 100 U. S. 
213; Wabash Ky. Co. y.McDaniels, 11 Amer. & Eng. Ey. Cas. ; Buzzell 
V. Laconia Manuf'g Co. 48 Me. 116; Dick v. Railroad Co. (Ohio,) 8 
Amer. & Eng. Ey. Cas. 101. 

Second. That where an employe's attention is occupied by the 
work he is engaged in, he is entitled to relyupon the employer using 
diligence and care to protect him while thus engaged, and that the 
plaintiff's attention was drawn to the necessity of reaching the tool- 
chest where the tools were with which he was to work for the défend- 
ant, and that the défendant, having f ailed to give signais or warning 
of the approaching passenger train, was derelict in its duty to this 
plaintiff, and plaintiff is entitled to recover therefor; citing Godd- 
fellow V. Railroad Co. 106 Mass. 461; Snow v. Railroad Co. 8 Allen, 
441. 

Third. That if any care or diligence in looking out for the ap- 
proaching train and guarding against accident is shown to hâve been 
used by plaintiff, the question of the sufficiency of the care and dili- 
gence is a question for the jury, and not one for the court to pass 
upon, and therefore it having been shown that the plaintiff did look 
up and down the track before the freight train passed, the same was 
an act of care and diligence on his part; and the défendant having 
been guilty of négligence in not giving any signais or warning of the 
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approaching train, the whole question of diligence or négligence 
should be submitted to the jury ; citing Johnson v. Bruner, 61 Pa. 
68; Kellogg \. Railroad Co. 79 N. Y. 73; Chaffee Y.Bailroad Co. 104 
Mass. 108. 

S. L. Picrce, for plaintif?. 

Bigelow, Flandrau é Squires, for défendant. 

Shiras, J. Since the adjournment of the court last nîght I hâve 
considered the motion made in this case of HoUand v. Chicago, Mil- 
waukee é St. Paul Railway Company. The motion was made at the 
close of the plaintiff's testimony that the court instruct the jury that 
under the évidence as submitted by the plaintiff he bas failed to 
make out a case, and therefore it is their duty to return a verdict for 
the défendant. The testimony in this case présents no dispute as 
to the question of facts; the case really turns upon the testimony 
of the plaintiff given directly by himself. With regard to the wit- 
nesses the case shows no disagreement among them as to the facts, 
and as to the facts as shown by the plaintiff's own testimony,. with re- 
gard to which there is no dispute. Now, of course, the gênerai rule 
applies to this case, that the plaintiff to rèoover must show fault or 
négligence on the part of the défendant causing the injury com- 
plained of, and that would not enable him to recover if it appears 
from the testimony that the plaintiff himself bas been guilty of con- 
tributory négligence which would defeat his cause of action. The 
rule of law being briefly stated, is that where the évidence shows that 
both parties are in fault there can be no recovery for the plaintiff. 

It is clearly in testimony that Holland, this plaintiff, was in the 
employ of the railroad company as a laborer, engaged in the exca- 
vation of a certain part of the defendant's road known as the short 
line ; that the tools which were used in this excavation were kept on 
one side of the traek in a tool-chest, and it is conceded it was a proper 
place or site for said tool-chest, which was provided for that work 
upon the bank. It seems that the place where this tool-chest lay was 
on the opposite side of the bank from where the excavation was be- 
ing done, and across the railroad track, and at that place there were 
three or four tracks; as tothe number, whether three or four, the évi- 
dence leaves in doubt. The plaintiff came down to his work in the 
morning, and wben he came there, in order to reach the tool-chest, 
he had to cross thèse tracks. He went that way across the tracks 
the first day to obtain his tools, and the second morning he came 
down the same way to go to his work, where, as far as the évidence 
shows, he had a perfect right to cross. He went there in order to go 
to the place where the tools were to do the work which he had en- 
gaged with the railroad company to do. His testimony shows that 
as he came down that morning he discovered Upon the first track,— a 
side track, or whatever it may be termed,-'^it was the one nearest 
the embankment; that there were aôme empty flat cars that Were 
being puUed out of the way, or had just^one out of the way, so 
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that he could get past the track without difficulty. Then, upon 
the next track, when he came to that, he looked up and down the 
track for the purpose of seeing whether there was anything in the 
way to prevent his crossing, and coming in one direction he saw 
a freight train that was coming down on that eecond track. The 
évidence shows that from where he was he could see down the track 
towards the city, a distance of 1,500 or 1,600 feet, provided there 
was nothing in the way, and no cars to interrupt his sight. As far 
as the topography of the grovmd and the location of the track were 
concerned, he could see that distance. He came down to the track, 
and looked up and down, and saw this freight train coming down on 
the second track, and, using his judgment and calculation, he deter- 
mined not to pass over the track until the freight train passed, and 
therefore waited for the freight train to go by, so that he could pass 
by it. He states it took about a couple of minutes, or some such 
time as that, for the freight train to pass by, so that he could pass 
over that track. After the freight train had gone by on thaf track, 
he then passed immediately in the rear of that train which brought 
him to the third track, which was the one where the passenger train 
was, and where the accident occurred. His testimony shows that 
when he came to that, and when he passed over the second track, he 
felt so confident that there was no danger of anything to interfère 
with his doing so, that he walked straight forward onto the main 
track, and in doing so walked right in front of the train of cars, and 
was injured. 

In regard to ail thèse facts there is no dispute, and there are no 
conclusions to be drawn from them, so far as the facts are concerned. 
The suprême court of the United States, in the décision in 95 U. S. 
697, {Railroad Co. v. Houston,) which was referred to by counsel in 
the argument, gives the rule to be observed, which is also fuUy set 
forth in the opinion of Judge MoCrary in Schofield v. C, M. é St. P. 
Ry. Ço. 2 McCrary, 268; [S. C. 8 Fed. Eep. 488.] Supposing the 
évidence, just as it atood, were submitted to the jury, and the jury 
should find affirmatively for the plaintiff, — find, for instance, that the 
plaintiflE had not been guilty of contributory négligence, — could the 
court, upon a motion for a new trial, let the verdict stand as justified 
by the facts, and as a finding upon the question of fact? If the 
case should not go to the jury, it is the duty of the court, in a case 
of this kind, to take the case away from the jury by giving them the 
instruction that is asked in this case; bearing in mind that the real 
question is whether the évidence would sustain a finding by the jury 
that the injury complained of was caused by the négligence of de- 
fendant, and upon the issue of contributory négligence that the plain- 
tiff, in doing what he did do, exercised the care required of him in 
the situation in which he was placed. 

A very ingenious argument has been made by counsel for plaintiff, 
based upon a Une of authorities produced before the court to show 
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that, under the circumstances, the plaintiff had a right to do what he 
did, upon the theory that, in the first place, he had a right to rely 
upon the fact that the company itself would do whatever was proper 
for this company to do for his protection, in giving signais, or whist- 
ling, or warning him by ringing a bell, or anything that it should 
hâve done to protect its employés; that he had a right to rely upon 
it that the company would do ail that care and prudence upon its 
part would require to be done; and that the court must hold that 
under the évidence the company did not do what was required of them, 
because there was no signal or warning given to the employés of the 
coming of the train. 

Argument is also made, based upon a line of authorities oited, that 
where the employé is by reason of his employment placed in a dan- 
gerous position, and he is required to dévote his time and attention 
to the work that he is engaged in doing, that that will excuse him 
from being as alert as he otherwise would be to the danger of hio 
positiqn. The rule laid down in the authorities cited is to be applied 
when the facts of the case require it, and this arises ordinariîy in 
cases in which the employé is required, by the very work he is to do, 
either to be upon the track, or in some such place of danger. Many 
cases arise where employés are required to go upon or m^der cars to 
make repairs on the cars while on the track. It is plaiu that where 
the railroad company requires an employé to go under a car to repair 
it, the duty devolves upon the company to see that no other car is sent 
d,o.wn upon that car, so as to move the car upon which the employé 
is ât work. Or in case an employé is sent to work in a place where 
danger lies, while he is performing such work he has a right to rely 
upon the company exercising due care to protect him in his work. 

In the Derrick Case, 106 Mass. 461, (Goodfellow v. Railroad Co.,) ; 
cited by plaintiff's counsel, where the employas were required to be 
on the track and hold a rope attached to a derrick, it was neoessary, 
for the safetyand protection of others,that the men who had hold of 
the rope should give, their attention to that matter. When they were 
placed in that position, and the railroad company knew that faet, 
there was a duty laid upon the railroad company to see that no in- 
jury happened to them; and in ail thèse cases, extrême as they are, 
the rule is still recognized by the courts that the employé is not re- 
lieved from exercising the care which ;he should exercise, considering 
the work in which he is engaged. In other words, if there is reck- 
lessness and carelessness on the part of the employé, it will still de- 
feat his right of recovery. 

Now, in this case, the undisputed évidence, as I said before, shows 
that the man was not engaged in any work that required his atten- 
tion. He was simply walking across the track, and if there is any- 
thing that becomes automatic, it is the act of walking or going from 
one place to another. We do not direct our attention to the act of 
ifting one foot and then putting it down; it is done without the ex- 
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ercise of thought on our part, and is necessarily an automatic action. 
It was net necessary for him to give much attention to it, aside from 
the fact of where he was walking. When he wallied, he walked auto- 
matically. A man, when he is walking, can give his attention to 
what is taking place about him. It is a very différent state of facts 
from •where a man is required to do a mechanical pièce of work, and 
where he cannot do it properly unless he dévotes his time and atten- 
tion to that pièce of work. In this case, therefore, the query is whether 
the jury would be justified, under the state of facts as narrated by the 
plaintiff and his witnesses, in saying that where a person is coming 
àown for the pnrpose of crossing a railroad track, or an employé is 
coming down for that purpose, where are several tracks, and he 
finds a train upon one track, and waits for that to pass him, and 
after that goes past him he can deliberately walk across to anothei 
track, on which he knows trains frequently run, without using his 
sensés of sight or hearing, and still be in the exercise of due care. 

The évidence in this case shows that this train, by which the plain- 
tifif was injured, was running at a rate of 16 miles an hour, — the tes- 
timony says 14 to 16, and so it is fair to hold it was running at the 
rate of 15 miles an hour. He walked across that track, and, walking 
at an ordinary pace, must hâve been going at a rate of about three miles 
an hour, or at the rate of three miles to the train running fifteen. In 
other words, the train was going five times as fast as the man. Tak- 
ing thèse figures, we find that in Computing the distance which thia 
man had to walk we must allow the width of the railroad track, being, 
as is well known, four feet eight and one-half inches between the rails, 
which he would hâve to cross; and that, of course, does not represent 
the whole distance, because there is the distance between the two 
tracks to be taken into account, which is more than the four feet 
eight and one-half, and is at least seven or eight ieei, according to 
the testimony. Then, again, it is a matter of common observation 
that when we are standing by a railroad track, and a train is going 
by, we do not stand right up against the track; therefore it is clear 
that this man stood back more or less when the freight train went by 
him, and then having to pass that distance between where he stood, 
and then across the track over where the freight train had passed, 
and then the distance between that track and the next track, he 
would hâve to pass a distance of 15 to 20 feet from where he started 
up to the first Une of the track on which the passenger train passed. 
The case, therefore, comes down to this : that during the time he was 
passing this 20 feet, the train would hâve run at least a hundred 
feet, as we hâve shown it was running five times as fast as the plain- 
tiff was walking. So the uncontradicted évidence shows, therefore, 
that after this freight train passed by, and this passenger train was 
running towards him, he walked right towards the track, passed over 
a distance of 15 or 20 feet, and, without using his eyes or ears, de- 
liberately goes onto the passenger train track, and was ran down. 
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I cannot conceive of a case that shows contribatory négligence more 
clearly than this. The slightest use of his eyes or his ears would hâve 
shown him that the train was coming; the merest glance of the eye 
■would hâve discovered that fact. He sweara himself he never looked, 
and never saw the train until he was struek. When he stepped upon 
that t'rack the train must hâve been withiu 10 feet of him, and yet 
he did not see it and did not hear it. 

The only ground upon whieh the company could be held to be liable 
would be a failure to give signais. What is that idea of giving sig- 
nais based upon ? It is based upon the theory that the person to whom 
the signal is given will take notice of it. Signais are given by a rail- 
road company to direct the sight or hearing. In thèse places warn- 
ings are frequently given by flag signais; and, according to the posi- 
tion of affairs as given in testimony by the plaintiff himself, if there 
had been a dozen flagmen to give thèse signais, and if thèse signais 
had been given, it is évident that this man would not bave seen them, 
and they would hâve been of no use whatever. Hère was a large 
train, running at a rate of 15 miles an hour ; his own testimony shows 
he did not look for it or see it. It would seem a hard case to hold that 
the company must be held liable because it did not give any signais, 
which, if they had been given, would not hâve benefited this plaintiff. 

I do not base my ruling upon that question, however. Upon the 
ground of public policy it is not proper for the court or jury to adopt 
a rule which will free men from using a fair degree of care and dili- 
gence when they are in the position where, for their own safety, and 
for the safety of others, it is necessary they should aot with care and 
prudence. 

To my mind the plaintiff's own testimony shows clearly that there 
was culpable carelessness on the part of this plaintiff; and if the jury 
should find, on its being submitted to them, that he was in the exer- 
cise of due care, (and otherwise, they could not find a verdict for 
him,) it would be my duty to set the verdict aside. 

The motion will be granted, and the jury will be instructed to find 
a verdict for the défendant. 

Ordered accordingly. 

See Mackoy v. Missouri Pac. Ry. Co„ ante, 236, and références ; fflfeil v. 
8t Louis, I. M. & S. Ry. Co. 9 Fed. Eep. 837, and note, 341. 
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Seaman ». Enterprise Fiée & Marine Ins. Co. 
{Circuit Court, E. D. Missouri. September 20, 1883.) 

ISStTRANCE — COBPORATIOÎTS — StOCKHOLDEBB HAVE INSUBABLE InTEEEST. 

A stockholder in a private corporation haa an insurable interest in the cor- 
porate propeity. 

Demurrer to Pétition. 

Madill d Ralston, for plaintiff. " 

Given CampbeU, for défendant. 

McCeabï, J., {orally.) This case is before the court upon a de- 
murrer to the pétition. The demurrer présents the question whether 
a stockholder in a private corporation has such an interest in the 
corporate property as will authorize him to take a policy of insur- 
ance for the protection of his interest; in other words, whether he 
has an insurable interest in the corporate property. The cases in 
which the question as to what is an insurable interest has been dis- 
cussed are numerous, and I do not propose to cite or comment upon 
them heïe. It is suffioient to say that the tendenoy of the modem 
adjudications on the subject is in the direction of holding an insur- 
ance compahy respônsible in every case wherè the insured has any 
such interest in the subject-matter ôf the insurance as would subject 
him tô pecuniary damage or loss in the event of its destruction. It 
is not necessary that the party who takes out thé policy should bave 
any title to the propeïty insured; it is sufScient if he has such an in- 
terest in. it as that by its destruction he would suffer pecuniary loss. 
There hâve been a great many attempts to define what is and what 
is not an iflsurable interest, and a great many cases, as I hâve said, 
in which that question has beèn discussed ; but I think that what I 
hâve stated is perhaps the resuit of the great weight of the authority 
upon the subject; at ail events, it is, in our opinion, the correct défi- 
nition of an insurable interest. 

It only remains, then, to détermine whether a stockholder in a 
corporation may hâve such an interest as I hâve indicated. We are 
very clearly of the opinion that he may. It is true that the title te 
the property is in the corporation ; that the bénéficiai interest is in 
the stockholders of the corporation. The stock of a corporation rep- 
resents its property, and is évidence of the right of the stockholdeî 
to receive the profits and increase of the corporate property. It is a 
very plain proposition, in our judgment, that the destruction of the 
corporate property may entail pecuniary loss upon the stockholder, 
and therefore that he has a right to insure his interest as such 
stockholder. In this case the property was a steam-boat, and the 
insured was the holder of a portion of the stock, which entitled him 

1 Reported by lienj. F. Rex, Esq. , of the St. Louis bar. 
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to tliree-sixteenths of the corporate property. He took a policy of 
insurance upon that interest, valued at $4,000. Some question bas 
been raised as to the measure of damages, It has been insisted on 
the part of the défendant that the corporation may be ïnsolvent; 
that there may be many debts which must be paid before a stock- 
holder ean receive any dividends; and that, therefore, his interest 
may be nothing. We reserve ail questions of this character until the 
trial of the cause, simply saying now that the loss of the polioy-holder 
must be shown upon the trial by compétent évidence. It is also 
suggested that there may be a difficulty growing out of the fact that 
the insurance company would be entitled to be subrogated to the 
rights of the stockholder, in case they pay the loss. As to whether 
there is a,right of subrogation it is not necessary nowto détermine; 
but, if there is such a right, we hâve no doubt that a court of chan- 
cery possesses ample power to enforce it. The adjudications referred 
to, in so far as they hâve dealt with this question, sustain the view of 
the court that stockholders in a corporation may hâve an insurable 
interest in the corporate property. There hâve nôt been many cases 
going directly to that point, but we think it is within the authorities, 
and well supported by the reason of the case. 

With regard to the other matters set forth in the pétition we hâve 
not considered them, because counsel did not press them. It must, 
of course, appear that the insured had an interest in the property at 
the time of the loss. If that has not been averred, it will be neces- 
sary to amend the pétition in that respect. The demurrer to the pé- 
tition is overruled. 



BuBGEss V. Gbaffam and others. 

{Circuit Court, D. Massachusetts. October 31, 1883) 

TrOVBK ~ CONVBHBION NecBSSART TO SUSTAITT ACTION IN TrBSPASS — 8aI/B BT 

JtiDGMBNT Creditob withodt Noticb to Debtor — Rbmotai. of FuKNrrnHB 
—Demurrer. 

The défendant A., having as a judgment créditer sold the land and house 
of the plaintilï for debt, and having permitted the year of rédemption to expire 
■vvithout actual notice to the judgment debtor, entered the house, which was 
vacant, and cauaed the plaintiÎE's furniture to be removed by the défendants B. 
and 0. to the store-house of défendant D. The plaintifEs brought an action 
containing counts in trespass and trover for removing and storing tlie plain- 
tiiî's furniture withoiit notice to hor. The answer of the défendant A. sets 
up his légal right to enter and talte possession, and the answers of B., U., and 
D. allège the proper performance of what they were employedto do. Ueld, on 
•demurrer to the answer, that the counts in trover could not be sustained, there 
having been no conversion, but that trespass would lie, since thè ■ plaiatifE, 
not having notice of the cliange of title by the judgment sale, could not be 
counted a trespasser by leaving her furniture in the house, and was entitled to 
notice before the same was removed, and had the right to say wliere it should 
be put and with whom. 
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At Law. 

Warren é Brandeîs, for plaintifF. 

Gray, Cogswell é Appleton and W. L. Graffam, for défendants, 

LowELL, J. In June, 1880, the défendant Graffam having, as a 
judgment créditer, sold the land and house of the plaintiff for a small 
debt, and having permitted the year of rédemption to expire without 
actual notice to her, entered upon the house, whieh was vacant, and 
caused the plaintiflf's furniture to be removed by the défendants 
Freeman, Elîiot, and Hallahan, to the store-house of the défendant 
Eastman. In a suit in equity I held that no remedy could be had 
against thèse défendants and others for a conspiracy, because the 
cohduct of Graffam, though harsh and immoral, was not illégal; but 
that the plaintiff might redeem her house from Gratïam; and I in- 
timated that if there were any remedy against the défendants for re- 
moving the furniture, it must be sought in an action of trespass or 
trover. Burgess v. Graffam, 10 Fed. Eep. 216. 

This action contains counts in trespass and in trover, for removing 
and storing the plaintiff's furniture without notice to her. 

The answer of each défendant contains a gênerai déniai, which is 
not objected to. In addition, the answer of Graffam allèges that he 
had both the right of property and the right of possession in the 
house; that he entered according to his right, and caused the furni- 
ture to be removed in a suitable and proper manner; and that the 
goods of the plaintiff were removed to a suitable and proper place, 
subject to the order of the plaintiff, of ail which she was [afterwards] 
notified. The défendants Freeman, EUiot, and Hallahan answer 
that they were employed by Graffam to remove the furniture, which 
they did in a prudent and proper manner, and stored it in a suitable 
and proper place with the défendant Eastman. Eastman answers 
that he stored the goods in a suitable and proper manner, at the 
request of Graffam, and bas always been ready to deliver them to the 
plaintiff. 

To so much of the answers as contains the confession and avoid- 
ance, the plaintiff demurs. 

The pleadings, and the case of Burgess v. Graffam, supra, to whicn 
both parties hâve referred in argument, show that thèse facts must 
be taken as true for the purposes of this demurrer :. Graffam had the 
légal right to enter and possess the house; he made his entry without 
notice to the plaintiff, and gave her no notice of his intention to re- 
move her furniture; but he did remove and store it in a safe place, 
without actual damage to the goods themselves; and then notified the 
plaintiff of what he had done. 

The circumstances are unusual, and no cases very much in point 
hâve been cited in the able brief of the plaintiff. His analogy of the 
entry of a landlord upon a tenant at sufferance, is, however, pretty 
close; and in that case the tenant must be allowed a reasonable time 
to remove his goods. I am of opinion that the counts in trover can- 
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not be sustained, because there bas been no conversion. Spooner v. 
Manchester, 183 Mass. 270, and cases cited in the opinion. 

Trespass, on the other band, will lie for nominal damages, at least. 
When the défendant Graffam, in the exercise of a légal right, made 
an entry, of which he knew that the plaintiff would not bave actual 
notice, upon the vacant bouse which had lately been hers, it was, in 
my opinion, bis duty to notify the plaintiff before he removed and 
stored her furniture. Sbe had the right to say wbere it sbould be 
put, and with whom. The title to the bouse baving been changed 
without ber actual knowledge, sbe did not become a trespasser by 
leaving her furniture in the bouse until sbe had received such notice. 
Supposing that she is bound to some sort of constructive notice of 
the change of title by the sale upon the exécution, and the expiration 
of the year of rédemption, yet she was not bound by any such con- 
structive notice to know when, if ever, the plaintiff would take posses- 
sion of bis newly aequired premises. He migbt bave brought a writ 
of entry against ber for the possession; or hâve taken it in some 
mode which would bave informed ber of bis intention to take it. 
Graffam, therefore, had no right to put ber furniture into the street, 
and no more right to store it with Eastman, though the damages for 
the one aot may be very différent from those which migbt bave fol- 
lowed the other. 

The answer is adjudged good to the counts in trover, but not to 
those in trespass. 



In re Lee Tong. 
{District Court, O. Oregon. iioveniber 3, 1883.' 

1. Gaming — AcT OF 1876 Definoto. 

Section 1 of the act of 1876 (Sess. Laws, 39) încludes not only the games 
theiein enumeraled, but also any game played for anything of value, with any 
device or meana suitable and convenient for that purpose, and in which the 
game dépends largely on chance, or more on chance than skill. 

2. Thk Chinbse Game of"Tantah." 

This is a game of pure chance, and when played for anything of value oon- 
stitutes gambling within the inhibition of said statute. 

3. PowEKs OF A Municipal Corporation. 

Apart from the few faculties incident to the existence of a municipal cor- 
poration, such as the capacity to sue and be sued, and hâve a common seal, it 
has no power to do any act except such as are essential to the plain purpose of 
its création, or are authorized by the express provisions of its charter, or a clear 
or necessary implication therefrom. 

4. Power to Sdppress when not Power to PnsisH. 

A grant of power to a city "to suppress gaming and gambling houses," in- 
cludes the power to suppress " gaming ;" but when the crime of gaming is de- 
flned, and the punishment therefor prescribed by the law of the state, the city 
is not authorized to suppress any game not probibited by such làw, nor to 
punish any person playing thereat ; but it is conflned to the i^e of such means 
as may be within its power to enf orce the state law within its limita. 
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5. Due Phocess ov Latv. 

A person arrested anc( ImprisonRj îjor the violation of a vold ordinance of a 
municipal corporation is imprisoneU by the state without due process of law, 
and therefore in violation of tlie fourteenth amendaient, and may be discliarged 
therefrom by the writ of habeaa corpus issued from the proper court of the 
United States . 

Pétition for Writ of Habeas Corpus. 

Rufus Mallory anà-W. Scott Beebe, for défendant. 

Ralph G. bernent, for the city of Portland. 

Deadt, J. This is an application for a writ of habeas corpus, to 
deliver the prisoner, Lee Tong, from the custody of the chief of police 
of this city upon the ground that he is thereby deprived of his iiberty 
without due process of law, and therefore contrary to the fourteenth 
amendment to the constitution of the United States. Notice was 
given of the application to the city attorney, who appeared and was 
heard against the pétition. A stipulation as to the facts was made 
and fikd by counsel, from which and the pétition it appears that 
by section 37, subd. 5, of the aot of Octrfber 24, 1882, (Sess. Laws, 
151,) incorporating the city of Portland, "the council hâve power and 
authority" within the city "to suppress bawdy-houses, gaming and 
gambling bouses, places kept for smoking opium and opium smoking, 
and to punish inmates of bawdy-houses, bouses of ill-fame, keepers 
of places kept for smoking opium and opium smokers;" and that, in 
pursuanee of the authority supposed to be thus conferred, the common 
council of the city of Portland, with the approval of the mayor, on 
August 24, 1883, passed ordinance numbered 3,911, and entitled "An 
ordinance to suppress gaming and gambling houses," which reads as 
foUows : 

"Section 1. It is hereby forbidden and declared unlawful for any person, 
either as owner, proprietor, manager, employé, or lessee, or otherwise, to play, 
deal, set up, open, or cause to be opened, or carry on, or cause to be carried on, 
or permit to be or engage in any game of faro, monte, roulette, rouge-et-noir, 
rondo, twenty-one, poker, draw poker, bluff, brag, tantan or fan-tan, for or 
with anything of value, or for or with anything the représentative of value, 
whether said games or any of them be played, dealt, set up, or carried on 
with cards, checks, or any otlier device, in any store, shop, building, hôtel, or 
in any room, park, street, or public or private yard or place; and it shall be 
unlawful for any person to bet at or upon any such game or games; and any 
store, shop, or hôtel, room, or building within which is played, dealt, opened, 
set up, or carried on any game mentioned in this section, is to be deemed a 
gaming and gambling house. 

" Sec. 2. Any person who shall be coiïvicted of violating any provision of 
this ordinance shall be punished by imprisonment not exceeding ninety days, 
or by fine not exceeding $300, or both such fine and imprisonment." 

At the date of this ordinance it was made a crime by the law of 
the state (Sess. Laws 1876, p. 39) for any one to "deal, play, or carry 
on, open, or cause to be opened," or to "conduct, eitber as owner, 
proprietor, or employé," any of the games enumerated in said ordi- 
nance, except "tantan," or "any banking or other game played with 
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cards^ dice, or any other device, whêther the same be played for 
money, checks, or crédits, or any other représentative oî value." 

On August 29, 1883, a complaint in writing, duly verified, was 
made to the police judge of Portland, aceusing the petitioner, by the 
name of John Doe, "with playing, setting up, and carrying on and 
engaging in gambling at tantan, on August 24, 1883, at Portland;" 
whereupon a warrant, reciting the substance of said complaint, was 
issued by said judge, directed to the chief of police, commanding him 
to arrest the said John Doe, and take him before said judge, "to be 
dealt with according to law;" and in obédience to said warrant said 
chief of police, qn August 29, 1883, caused the petitioner to be ar- 
rested thereon, and now holds him in custody by virtue thereof, and 
without any other authority. 

The power of this court to allow the writ and discharge the pris- 
oner in case he is "in custody in violation of the constitution, or of a 
law or treaty of the United States," is given by sections 751-755 of 
the Eevised Statutes. And if -the petitioner is impriso'ned without 
due process of law he is deprived of his liberty in violation of the 
fourteenth amendment, which provides that no "state shall deprive 
any person of life, liberty, or property without due process of law." 
Parrot's Case, 6 Sawy. 876; [S. G. 1 Fed. Kbp. 481 ;] In re Ah Lee, 
Id. 410; [S. G. 5 Fbd. Eep. 899.] Theonly question, then, open to 
dispute or considération in the case is, is the petitioner réstrained of 
his liberty without due process of law? 

Gounsel for petitioner insist that he is so ' réstrained, becanse the 
ordinance under which the warrant issued for his arrest is void for 
want of power in the city to enact it. If the premise is admitted, 
the conclusion foUows. A person imprisoned upon a warrant issued 
under a void lawr— a no law-s-is certainly deprived of his liberty with- 
out due process of law. And if such warrant is issued by a, person 
deriving his authority from the state — as the police judge of Port- 
land — such deprivation is, in contemplation, of the constitution, the 
act of the state. Ex parte Virginia, 100 JJ . S. 3éQ. But is the pre- 
mise true ? Is the ordinance void ? 

Gounsel for the petitioner argues that this ordinance is not directed 
at "gambling-houses," but at gaming; and that the petitioner is in 
custody, not upon a charge of keeping a "gambling-house," but of 
"gambling at tantan;" that the word "gaming" in the clause "to sup- 
press gaming and gambling houses," is there used as an adjective 
and not as a substantive, and therefore the clause does not give the 
city authority to suppress "gaming," — at least directly, — but only to 
suppress gambliiag-houses — places kept for gaming; and if this is 
heîd otherwise, that the ordinance is nevertheless void, because the 
authority of the city to suppress "gaming" does not extend to any 
games but such as are made unlaWful by the law of the state, and 
that "tantan" is not mentioned or included in the games enumerated 
and prohibited in section 1 of the act of 1876, supra, "toprevent and 
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punîsh gambling;" and therefore this ordinance for its suppression 
is void; and, further, that the power to suppress either gambling- 
liouses or gaming does not authorize the passage of an ordinance 
providing for the punishment of persons who merely keep or play in 
such bouses or at such games; but that the power of the city in this 
respect is limited to such measures as may be found necessary and 
convenient for the better enforcement, within its limita, of the law of 
the state defining the crimes of gaming and keeping a gambling-house, 
and prescribing the punishment therefor. 

Assuming for the présent thatv the word "gaming" is used in sec- 
tion 37 of the charter as a Bubstantive, and not as an adjective, and 
that, therefore, the power of the council "to suppress" extends to gam- 
ing as well as keeping a gambling-house, does it inelude the game of 
"tantan?" 

In State v. Gltt Lee, 6 Or. 426, the game played was evidently 
"tantan," but the court held the indictment insuflficient, becauae it 
only alleged that the game was played "with copper devices for money 
as représentatives of value;" in other words, that the copper devices 
were used to represent money, and were the stakes played for, instead 
of the device by means of which the game was played. At the same 
time the court (Watson, J.) said that it was not essential that either 
the statute or the indictment should "give the name of the game or of 
the device by which it is played ; " and that so much of section 1 of the 
act of 1875 as "prohibits ' any banking or any other game played with 
cards, dioe, or any other device, whether the same be played for 
money, checks, crédits, or any other représentative of value,' is suf- 
ficiently definite, and renders unlawful ail games not previously enu- 
merated in that section, and which are played for ' money, checks, 
crédits, or any other représentative of value,' with ' cards, dice, or 
other device.* " 

Unlike the narrow, purblind ruling in State v. Mann, 2 Or. 238, by 
which section 666 of the Criminal Code was declared void for uncer- 
tainty, this opinion evidently assumes that laws against gaming should 
be construed with some référence to the nature of the subject, and 
with a view.to make them effective. According to it "tantan," as 
described by counsel for the petitioner, and understood by the court, 
is prohibited and made criminal by section 1 of the act of 1875. It 
is a simple gameof chance; something like "odd or even." The de- 
vice by which it is played are little brass disks, called "cheen," about 
the size of a 20-cent pièce, with a square hole in the center, in which 
the conductor of the game inserts a pointed stick for the purpoae of 
conveniently and publicly moving them on the table as he draws them 
from the pile. He has probably two or three hundred of thèse near 
him. On the table when the game is played a small square is' de- 
scribed, with its sides marked 1, 2, 3, 4. The player takes up at 
random a handful of the brasses and puts them on the table be- 
fore him, and as he does so, covers them more or less with a hol- 
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low vessel, so that no one eau tell what number is in the pile, or 
whether it is an odd or even one. The players then put down their 
money on the sides of the square, as they may fancy. When this is 
done the conductor uncovers the brasses and picks them out of the 
pile, four at a time, until only four or a less number are left. If the 
number left is an even one — either two or four — the player who put 
his money on this figure wins a like amount from the table, less a re- 
bate of 7 per centum to the conductor, and the table wins what is 
laid on the other even number, while those who' put their money on 
the odd numbers withdraw it. If the number of brasses left is an 
odd one — either one or three — that number wins and the process is 
reversed. 

If this is a "deviee," within the statute, the game when played for 
money is gambling, within the same. The deviee mentioned in the 
statute is not cards, dice, or other "like" deviee, but simply "other" 
deviee.. And if it were a "like" deviee, the question would arise: 
Like in what respect ? like which of them ? Cards and dice are in 
most respects very unlike — indeed, they hâve no resemblance, except 
that they may both be used for gaming. But then anything which 
may be used for that purpose is so far a like deviee. The coin of the 
realm, when used to play the games of "match," "heads or tails," 
"odd or even," for money or anything of value; a long and short 
Btraw, when used to play the game of "draw straws" for the same 
purpose; a "wheel of fortune" or a "grab-bag," when used at church 
fairs or festivals, or elsewhere, to dispose of articles of value, upoc 
the chance of getting something for comparatively nothing, — are, 
each and ail of them, so far, just asmuch gambling devices as cards 
or dice can be. In short, anything which is used as a means of play- 
ing for money or other thipg of value, so that the result dépends 
more largely on chance than skill, is so far a gambling deviee. 
Whart. Crim. Law, § 1465. 

My conclusion is that the game of "tantan" is within the purview 
of the aci of 1875, "to prevent and punish gaming;" and if the 
word "gaming" is used in the charter as a substantive, and not as an 
adjective merely qualifying "houses," then the counoil has the power 
to suppress it, as well as any of the games enumerated therein. 

Whether the word is hère used as an adjective or substantive is a 
nice question. In the décision of it a court ought not to lose sight 
of the object and the purpose of the statute, and the crying evil it 
was intended to prevent. My impression is that it is intended to be 
used as a substantive, and ought to be so construed. It is évident 
that there is as much propriety and necessity for giving the council 
power to suppress "gaming" as a "gambling-house." They are 
simply différent phrases of the same evil — the one being an end and 
the other a means. And even if my impression were otherwise, in 
the absence of any final construction of the statute by the suprême 
v.l8,no.4— 17 
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court of the state, I should hesitate, upon such a question as this, to 
say that the petitioner is imprisoned -without due process of law, and 
discharge him therefrom in disregard of the state process under which 
he is held. 

The sufficiency of the coinplaînt and warrant of arrest in this case 
is also open to serious question. The name of the game is given, 
but nothing is said of the nature of the de vice or means with which 
it is played; nor is it alleged that the game was played for money 
or other thing of valae, unless the allégation that the petitioner was 
engaged in "gambling" at tantan sufficiently implies that he was 
playing thereat for money. But whether thèse omissions render the 
proceedings null and void for want of juriadiction in the court to 
issue the warrant, so that the petitioner is held without due process 
of law, or are only errors or irregnlarities for which the party must 
seek his remedy in the state courts, it is not necessary now to dé- 
cide. In re Ah Lee, 6 Sawy. 416, [S. G. 5 Ped. Eep. 899,] and 
cases there cited. 

The ordinance in question is entitled "An ordinance to suppress 
gaming and gambling houses.", .Bnt it does not provide for the pun- 
ishment of a keeper oi a gambling-ho.use as such, nor does it provide 
any means for suppressing gaming, or gambling houses but by defin- 
ing the crime and providing for the punishment for gaming "for or 
with anythingof value" in Portland, — the games enumerated therein 
being only such as ax^e enum.erated in the state statute except "tan- 
tan," while the punishment therefor is increased to fine and impris- 
onment, instead of a fine only. It is also peculiar in that it not 
only prohibits the playing of any of the enumerated games for any- 
thing of value, but also xvith anything of value. While it can hardly 
be supposed that the counçil intended to make it a crime to play at a 
game merely for amusement, yet it seems that such is the effect of 
the ordinance in case the cards, dice, or other device with which it 
is played hâve any value. 

But the question hère is, does the power conferred by the charter 
on the council "to suppress" gaming, authorize it to define and pun- 
ish the crime of gaming generally? By the original charter of Oc- 
tober 14, 1864, (Sesa. Laws, 10,) the provision in subdivision 5 of 
section 37 only authorized the council "to suppress bawdy-houses, 
gaming and gambling houses." The act bas been amended or re- 
vised at every subséquent session of the législature, except those of 
1866 and 1878, for some purpose, — and generally to secure a change 
of officers, — but this clause bas only been changed twice in that 
time. The act of October 26, 1880, (Sess. Laws, 99,) added the 
words, "and to punish inmates of bawdy-houses or houses of ill- 
fame;" while that of October 24, 1882, (Sess. Laws, 151,) added the 
provision for the suppression of places for smoking opium and opium 
smoking, and the punishment of opium smokers and the keepers of 
places for smoking opium, as already stated. There is no law of 
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this state for the punishment of an'inmate of a bawdy-house, or of 
persons who smoke opium or keep places for that purpose; while 
there is provision made by suoh law (Or. Crim. Code, § 651; Sess. 
Laws 1876, pp. 39-41} for the punishment of a person Who keeps 
a bawdy-house, or gambles, or keeps a gaming-house. Prom this it 
appears that the législature expressly authorized the coaneil (1) to 
simply suppress bawdy-houses, gaming and gambling hoùees; and 
(2) to snpprèss certain otber acts and conduct, and also to punish 
any person who may engage therein. 

The diJËEerence in the authority granted in the two classes of cases 
appears to be based upon the fact that the state had already provided 
for the punishment of persons engagea in the acts or conduct whieh 
the council is only authorized to suppress. Even if it be admitted 
that authority to suppress gambling-houses and gaming would em- 
power the council to define and punish the crime of gaming, if the 
law of the state was silent on the subject, still when the gênerai law 
of the state bas defined the crime of gambling and keeping a gambling- 
bouse, and prescribed the punishment therefor, the power of the 
council to suppress must be exercised within those limits. The coun- 
cil cannot suppress a game that the gênerai law bas not prohibited; 
its power to suppress "gaming" must be understood as only applica- 
ble to games which the state bas made illégal. Nordo I thinkitcan 
suppress such games by prescribing a différent or additional punish- 
ment therefor from that prescribed by the state. And this conclu- 
sion is, I think, deducible from gênerai principles. But it is much 
strengthened in this case by tbe fact that the législature has for so 
many years maintained the distinction in the charter between the 
power granted to the council to suppress and that to punish; the lat- 
ter never being granted only in those cases where punishment was not 
provided in the gênerai law. Under such circumstances there is no 
ground for the inference that the power to punish is implied in the 
power to suppress. The latter is not even necessary to the exercise 
of the former. The punishment provided by the state is sufficient, 
and if the council, under its authority to suppress, will ehdeavor by ail 
the means in its power to enforce the state law within its limits, it 
wilI do as much to suppress gambling-houses and gaming as it could 
by endeavoring to enforce punishments prescribed by itself. And this 
conclusion is further fortified by the application of the rule for con- 
struing grants of législative power to municipal corporations. 

Apart from the few faeulties considered incident to its existence, 
such as tbe capacity to sue and be sued, and hâve a common seal, a 
municipal corporation bas rio power to do any act except such as 
are essential tothe plain purpoae of its création, or are authorized by 
the express provisions of its charter, or a clear or necessary implica- 
tion therefrom. Dillon, Mun. Corp. § 89, (56;) Cooley, Const. Law, 
194. 

Under this rule, before it can be eoncluded that the power to pun- 
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ish persons for keeping gamblin^-hotises and gaming is included in 
the power to suppress the same, it must clearly appear from the lan- 
guage of the grant, read by the light of the circumstances of the case, 
that such was the intention of the législature. If there is a reason- 
able doubt about the implication of the power, it must be yesolved 
against its exercise. 

The only case directly in point, that bas been cited, is City ofMount 
Pleasant v. Breeze, 11 lowa, 399, in wbich it was held that a gênerai 
grant of power to the city oouneil "to suppress gambling," did not 
authorize it to pass an ordinance providing for the punishment of a 
person for keeping a "gambling device." Say the court : "The city 
council cannot punish that which they are only authorized to suppress 
under the gênerai power." 

My conclusion is that the council bas no power to punish persons 
for gaming, and therefore the ordinance No. 3,911, and the proceed- 
ings under it for the arrest of the petitioner, are void. This being so 
he is restrained of bis liberty without due process of law, in viola- 
tion of the constitution of the United States, and is therefore entitled 
to the writ of habeas corpus for bis deliverance. 



Upon the delivery of this opinion the writ was issued, and the pe- 
titioner brought into court by the officer having him in custody, when 
it was agreed that the case should be formally submitted to the court 
upon the facts stated in the pétition and stipulation aforesaid, with- 
out further argument ; and thereupon it appearing that the prisoner 
is unlawfuUy restrained of his liberty, it was ordered that he be dis- 
charged therefrom, and go hence without day. 

See In re Bi-osnahan, ante, 63, and note, 68. 



MoMiLLiN and others v. St. Louis & Miss. Valley Tbansp. Co.' 

{Circuit Court, B. D. Missouri. October 31, 1883.) 

, Patents— EQtrrrY Jtjrisdictioit. 

Wherever, during the life of a patent, damages and an înjunction are prayed 
for, in a suit against an infringer, equity has jurisdiction. 
. Same — Pleading. 

In a suit for an infringement, it is unneccessary, whére prnfert of the patent 
is made, to set it ont or any part thereof except the title in tlie bill. Aver- 
ments in gênerai terms as to invention are sufflcient. 
. Same — AiiLBOATroN ov Infbingembnt. 

A. statement " that the défendant is now constructing, using, and selling 
steam-power capstans, for vessels, in some parts thereof substantially the same 
in construction and opération as in the said letters patent mentioned," is a 
sufflcient allégation of an infringement. 

Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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In Equity. Demurrer to the bill. 

The bill prays for damages and an injunetion. The life of the 
patent sued on bas not expired. The remaining f acts sufficiemly appear 
from the opinion. 

Patd Bakewell, for complainants. 

Given Campbell and Parkinson é Parkinson, for défendant. 

Teeat, J. There is a demurrer in this and several other cases, ail 
pertaining to the same question. The contention as tothefirst point 
is that the décision of the United States suprême court {Root v. Ry. 
Go. 105 U. S. 180) establishes the doctrine that where a patentée 
seeks for the use of his patent merely a stipulated royalty or license, 
he cannot proceed in equity for an. infringement. That oase was 
where damages were sought to be recovered for an infringement 
made against an expired patent before the expiration thereof. It does 
not, nof does any other case known to the coujrt, oust equity of juris- 
diction against an înfringer where injunctioa is sought pending the 
life of the patent. Hence, the demurrer as to tbat point is not well 
taken. 

The second point is as to the însufficiency of the bill for defective de- 
scription of this patent and the alleged infringement. The only descrip- 
tion in the bill is that Mr. McMilIin "was the true, original, and first 
inventer of a certain new and usefui improved application of steam- 
power to the capstan of vessels, not known or used before." The bill 
further states "that a description or spécification of the aforesaid im- 
provement was given in his schedule to the aforesaid letters patent 
annexed, accompanied by certain drawings referred to in said last- 
mentioned schedule, and forming parts of said letters patent. The 
said letters patent, and the said spécification thereto annexed, (wbioh, 
or an exemplified copy of which, your orators will produce, as your 
honors may direct,) were duly recorded in the patent office." The 
allégations as to infringement are: "That the défendant is now con- 
structing, using, and selling steam-power capstans for vessels m some 
parts thereof substantially the same in construction and opération as 
in the said letters patent mentioned." 

Eeferences bave been made "to a large number of decided cases 
wherein it has been held unnecessary to set out in the bill the spéci- 
fications, etc., of the patent of which profert has been made, the title 
having been distinctly stated. No well-considered case, however, goes 
to the length of declaring that there should not be brought into the 
bill, in some clear and distinct manner, a description, at least in gên- 
erai terms, of the nature and extent of the invention. The patent 
might bave been for a mechanical devioe, a combination of devices, 
a product, a process, etc. 

How, then, is the court to détermine, under an allégation, as in 
this case, that défendant has used, etc., "some parts" of plaintiff'a 
patent, what the case is ? If the patent relied on is a combination 
patent, and the patent is referred to in gênerai terme, is it sufficiently 
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described by référence to the patent ? To snob rulings assent must be 
given by force of authority. Adjudged cases and text-books permit 
the averments of the bill to be in gênerai terms as to the invention, 
reciting the title of the patent merely, and making profert of the let- 
ters patent. This court yields to the weigbt of authority and estab- 
lished précédents, although it might rule otherwise were the ques- 
tion presented de novo. A défendant in equity ought to be informed 
fully and clearly as to what is the plaintiff's demand, without being 
compelled to look at the profert and constriie conjecturally the let- 
ters, so as to give the plaintifE some supposed right whioh the plain- 
tif does not specifically aver. How it arisea that such departures 
from ordinary rules of pleading lyere passed into settled formulas it 
is useless to diseuss; for it must suffice that the plaintif bas pur- 
sued established rules, to which this court defers. The demurrer 
will be overruled, and the défendant ordered to answer to next rule- 
day, with leave to plaintiffs to file replication forthwith. 



Leaoh V. Chandleb and otbers. 
(Circuit Court, D. Indiana. October 24, 1883.) 
Patent Law— Pkactice— Misjoindeb op Causes of Action. 

In Equity. 

Mr. Leach, for plaintiff. 

West dt Bond and Stanton é Scott, for défendant. 

Woods, J. A bill which, under section 4918 of the Eevised Stat- 
utes, upon proper averment, prays an adjudication concerning con- 
flioting patents, and also allèges an infringement of the plaintiff's 
patent by the défendant by reason of the manufacture and sale by 
the latter of articles constructed under his letters, and prays an ac- 
counting and damages, is not demurrable for misjoinder of causes of 
action. 



EoTCE and otbers v. Fifibld and otbers. 

(Circuit Court, D. Rhode hland. October 4, 1883.) 

Patents foe Intektions—Signification op the Woed " Jbwblry "— iNFErNSB- 

MBNT. 

Letters patent No. 10.2-39, dated November 14, 1882, for an improvement in 
ornamenting bracelets and otiier articles ofje.welry, extended so as to cover but- 
tons ornamented by the pateuted proceas oi' the plaintifls. 
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In Equity. 

0. Lapham and B. F. Thurston, tor complainants. 

Dexter B. Potter, for défendants. 

CoLT, J. Tbis bill is founded upon an alleged infringement of re- 
issued letters patent No, 10,239, dated November 14, 1882, for an 
improvemeiat in ornamenting bracelets and other artieles of jewelry. 
The improvemént consists in covering with a coating of enamel or 
japan the brass or other cheap métal of wbicb the article is composed; 
the engraving then "cuts through the enamel or japan slightly into 
the métal, thus making the lines very distinct and brilliant by reason 
of their contrast with the black ground, thus f orming a j^Ieasing orna- 
ment." 

The position taken by the défendants is that the patent only covers 
bracelets and other articles of jewelry, and that consequently it does 
not include by its terms buttons ornamented in this manner. To 
adopt this construction would be giving, in our opinion, a very narrow 
meaning to the claim made by the patent. , The improvemént relates 
to ornamenting an article used to adorn the person, and we think a 
button 80 ornamented may be said to be an article of jewelry as much 
as a stud, pin, or ear-ring. To say that an ornamented pin or ear- 
ring is an article of jewelry, and that an ornamented button is not, 
is making the différence between what is jewelry and what is not to 
consist in the mode of fastening the article to the dress, rather than 
in the essential character of the thing itself. Few would say that 
pearl or gold buttons were not jewelry. If the signification of the 
word "jewelry" is not to be strictly limited to articles of personal addrn- 
ment composed of the precious atones or metals, but is to be extended 
as it bas been to embrace varions ornamental but cheap imitations, 
we see no sound reason why a button made in the manner and for 
the purpoae described in this patent should not be so classified. We 
are of opinion, therefore, that the défendants are guilty of an in- 
fringement. 



The Guiding Stab.' 
{Cvreuit Court, S. V. Ohio. October, 1883.) 

1. Abmtraltt JuEisDicTroN— Complète Relief. 

The jurisdiction of a court of admiralty, in a proceeding in rem against a 
vessel to enforce liens thereon, is founded upon the maritime natureof the liens 
sought to be enforced ; although, as to any surplus, having acquired jurisdic- 
tion, it will proceed upon principles of equity to dispose of the entire fund, 
awarding it to the owners, or those who may hâve suuceeded to their rights. 

2. Maritime Liens have Precedencb. 

In detcrmining the order of priority among claimants, the flrst classification 
is into liens, maritime and non-maritîme, the latier being poatponed until after 
the satisfaction of the former. 

1 Eepoi-ted by J. C. Harper, Ksq., ofthe Cincinnati lar. 
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3. CONSTBUCTION CLAIMS— MOBTGAGE, EtC, NoN-MAKITIME. 

The contract for the construction of a steam-boat, and consequently ail claims 
for materials fumished, labor perforraed, and raoney advanced in building a 
boat ; a mortgage upon a steam-boat ; and money advanced on the crédit 
of the boat for its gênerai purposes, — are ail non-maritime in their character. 

4. MoKBY Advaïiohid to Pat Off Makitime Liens. 

Money advanced upon the crédit of the boat, to pay oflE claims of a maritime 
nature, entitled to liens in admiralty. and actually used for that purpose, are 
entitled to the same rank in the distribution as the claims 'vrhich were thus 
paid oS. 

5. Home and Fobbign Stjfplt Claims Entitled to Equalitt. 

Claims for materials, supplies, and Insurance, which hâve arisen at the home 
port, for which a lien is given by the local law, are entitled to the same foot- 
ing, in the distribution, with similar claims arising in foreign ports. 

The Général Burnside, 3 Fbd. Rep. 228, approved. 

6. Maritime Claims— Lien Given bt State Btatdte— Admibalty LAw Gov- 

EBNB. 

, In enf orcing maritime liabilities, although the lien theref or may hâve been 
given by a atate statute, a court of admiralty will be controUed entirely by the 
principles of the admiralty law, and not by any rule laid down by such "state 
statute, or the state courts in construing it. 

7. Non-Maeitimb Claims — State Law Goveuns — Mobtgagb — Money Ad- 

vanced— Constbtjction Claims cndeb Ohio Statute. 

In distributing the surplus, after the payment of claimi of a maritime nat- 
ure, the court acts as a court of equity and not of admiralty, and will foUow 
the local statute as construed by the state courts. The statute of Ohio, as con- 
■ strued by the suprême court of vhat state, gives precedence to construction 
claims over a mortgage. No lien l)eing given by the Ohio statute for money 
advaiiced, to build the boat, and for its gentral purposes, such claims are not 
entitled to share in the distribution. 

In Admiralty. Appeal from the district court. Décision there 
reported in The Guiding Star, 9 Fed. Ebp. 521, where the facts are 
more fuUy stated. 

Moulton, Johnson é Levy and W. H. Jones, for libelants and sun- 
dry intervenors. 

Lincoln é Stephens, Perry é Jenney, G. K. Shunk, Follett, Hyman 
dt Kelly, and Yaple, Moos dt Pattison, for other intervenors. 

Matthews, Justice. The questions of law arising upon the facts 
agreed upon and found in this case relate to the distribution among 
the creditors of the vessel having liens of the proceeds of its sale. The 
jurisdiction of the court, sitting in admiralty, is founded upon the 
nature of the liens sought to be enforced by its process, as maritime, 
although as tô any surplus of the proceeds of sale remaining after 
satisfaction of ail maritime liens, it will, having acquired jurisdic- 
tion as an adipiralty court, proceed upon principles of equity to dis- 
pose of the entire fund, awarding it to the claimauts, either as own- 
ers of the vessel or as having, either at law or in equity, by contract 
or liens, eucceeded to the owners' rights. From the nature of the 
case, ail such claims, being derived through the owner, and attach- 
ing only to his title and interest, are subordinate and subjeet to mar- 
itime liens, the latter attach to the vessel itself as an instrument of 
commerce, which, in its interest, is personified, and subjected to such 
liabilities, without regard to circumstances or questions of title or 
ownership. 
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In determining the order of priority among the several claîmants, 
the first classification, therefore, is into liens, maritime and non- 
maritime, the latter being postponed until after satisfaction of the 
former. Among those thus postponed as non-maritime are the fol- 
lowing : 

(1) Those embraeed in the flfth flnding, for materials furnished and labor 
performed in building the steam-boat; the eontract for construction being 
non-maiitime in its character, although a stututory lien is given for liabilities 
arising thereon, by the local law of the port at which it was built. (2) The 
claim mentioned in the sixth flnding, upon the mortgage given to secure a 
loan of money to the owner. (3) The claims embraeed in the ninth flnding, 
for money advanced to build the said sljeam-boat. (4) The claims embraeed in 
the tenth flnding, for money advanced on the crédit of the stearaboat for the 
gênerai purposes of the boat; for although it appears that a portion of thèse 
advances were used in paying claims which were maritime in their nature, 
and entitled to be enforced in admiralty as liens, nevertheless, that portion is 
undetermined, and, not being ascertained, no decree therefor could be f ramed. 

Of the remaining claims, the status of the following is not subject 
to any question : 

(1) The claim stated in the seventh flnding, for money advanced the boat 
at Cincinnati, upon its crédit, to pay the wages of the crew, and used for that 
purpose. The money advanced and used for such a purpose takes the same 
rank in the distribution as would the wages due to the crew, if unpaid, and, 
according to merit, is entitled to be flrst paid after the costa of the suit. (2) 
The claims embraeed in the eighth flnding, for money advanced the boat at 
New Orléans, upon its crédit, for the purpose of paying her crew and for sup- 
plies, and used for that purpose; and those embraeed in the second flnding, 
for repairs, materials, and supplies furnished the steatn-boat upon her crédit 
in ports and places ont of the state of Ohio, in which was her home port. 

As to thèse claims, it is not disputed that they are maritime in 
their nature, and that the maritime ,law secures them by a lien en- 
foroeable in admiralty. 

This leaves for considération the claims enumerated in the third 
finding, for repairs, materials, and supplies furnished said steam- 
boat upon her crédit in her home port, and in the fourth finding, for 
premium notes on time-policies of insurance taken ont at her home 
port. Thèse two descriptions of-claims are maritime in their nature, 
as founded upon maritime contraets, enforceable in admiralty courts 
by process in personam, but not invested, by the maritime law of this 
country, with a lien upon the vessel, enforceable as such by admi- 
ralty process in rem. But a lien upon the vessel, in respect to them 
both, is given by the local law of her home port; a statute of Ohio, 
"to provide for the collection of claims against steam-boats and other 
water-crafts, and authorizing proceedings against the same by name," 
(Rev. St. Ohio, § 5880,) enacting as follows: 

" That ail steam-boats and other water-crafts, of twenty tons burden and 
upwards, navigating the waters within or bordering upon this state, shall be 
liable, and such liability shall be a lien thereon, for ail debts contracted on 
account thereof by the master, owner, steward, consignée, or other agent, foi 
materials, supplies, or labor in the building, repairing, furnishing, or equip- 
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ping the same, or for insurance, or due for wharf âge, and also for damages 
arising eut of any contract for the transportation of goods or peraons, or for 
injuries done to persons or property by such craft, or for any damages or in- 
jury done by the captain, mate, or other offlcer thereof, or by anyperson under 
the crder or instruction of either of them, to any person who may be a pas- 
senger or hand on such steam-boat or other water-craft at tlie time of flie in- 
lliction of such damage. or injury." 

In respect to the claims which dépend upon this statute for their 
lien upon the vessel itself, or its proceeds, it is claimed that the lien, 
being local and statutory, and not given by the maritime law, is sub- 
ordinate and inferior in rank to the lien given by the maritime law 
to claims of similar nature, but arising in foreign ports. This view, 
however, was not adopted by the district judge in framing the decree 
in this cause, the subject of the présent appeal. FoUowing the dé- 
cision of the circuit judge of this circuit in the case of The General 
Burnside, 3 Fed. Ebp. 228, he held that such claims as are maritime 
in their nature, and subject-matter, for which the state law has given 
a lien, including supplies, repairs, and insurance, furnished at the 
home port, were of eqaal dignity with liens for advances for similar 
purposes created by the gênerai admiralty law, and should be treated 
in the distribution as composing a part of the same class. The 
Guiding Star, 9 Fed. Eep. 621. 

In my opinion this ruling is correct, and I adopt it. I am not 
able, notwithstanding numerous opinions to the contrary in other 
courts of equal authority, to discover solid ground for the distinction 
contended for. The claims are in their character, both classes being 
maritime, aliké, and of equal merit. , The lien is given by the law, 
and, although the source of one is the maritime law, and that of the 
other a local statute, nevertheless they are both so distinctively of a 
maritime nature that they are exclusively cognizable in the admiralty 
courts. 

The statute which gives a lien to secure the claims of the domes- 
tic créditer, does not recognize any such distinction; and the admi- 
ralty rule which authorizes its enforcement in the admiralty courts, 
provides equally for ail suîts by material-men for supplies or repairs 
or other nece8sa.ries, without any distinction in conséquence of their 
claims arising in a foreign or home port. In both cases the lien is 
given by the law administered in admiralty courts, and thére is no 
circumstance, it seems to me, that takes from the local law its equal 
force and effect with that of the gênerai maritime law. It is be- 
cause the làttèr, by virtùe of its own principles, recognizes the effi- 
cacy of the local statute to confer;'the lien, that courts of admiralty 
acquire jui^isdiction to enforce it at ail; in doing so, they are in fact, 
enforcing the gênerai maritime law, and that law, in adopting and 
enforcing the lien given by the local law, incorporâtes it into its own 
System, and puts it on the same footing as if it had been given by 
the maritime law originally. It iïoes not, add to it any qualifications 
which reuder it inferior to the lien given by the maritime law itself 
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to similar claims oî no higher degree of merit. It treats and ranks 
the lien given by the local law, according to the rank of the claim it- 
self, as a maritime demand. In ail cases in which ootirts of admi- 
ralty are called upon to détermine the order of priority in marshal- 
ing the liens which it enforces, they are governed altogether by the 
merit, in view of the maritime law that distinguishes the claims 
which are secured by the liens enforced. 

The relation of the courts of the United States exercising admi- 
ralty jurisdietion to the state laws, eonferring liens for domestic sup- 
plies, repairs, and other necessaries, is described by the suprême 
court in the case of The Lottawanna, 21 Wall. 558. In the opinion 
of the court in that case it is said, (page 579 :) 

" It seeins to be settled in our jurisprudence that so long as congress does 
iiot interpose to regulate tlie subject, the rights of raaterial-men, fumishlng 
necessaries to a vessel in her home port, may be regulatèd in each state by 
state législation. State laws, it is true, cannot exclude the eontract for £ur- 
nishing such necessaries from the domain of admiralty jurisdiction, for it is 
a maritime eontract, and they cannot alter the limits of that jurisdiction; nor 
can they coiifer it upon the state courts, so as to enable them to proceed in 
rem for the enforcement of liens created by such state laws, for it is exclu- 
sively conf erred upon the district courts of the United States. They can only 
authorize the enforcement thereof by common-law remédies, or such remédies 
as are équivalent thereto. But the district courts of the United States, hav- 
ing jurisdiction of the eontract as a maritime one, may enforcé liens given 
for its security, even when created by state laws. * * * It is true that 
the inconveniencies arising from the often intricate and conflicting state laws 
creating such liens, induced this court, in the December term, 1858, to abro- 
gate that portion of the twelfth admiralty ruleof 1844 which allowed pro- 
ceedings in rem against domestic ships for repairs and supplies furnished in 
the home port, and to allow proceedings in personam only in such cases. But 
we hâve now restored the rule of 1844, or, rather, we hâve made it gênerai in 
its terms, giving to material-men in ail cases their option to proceed either in 
rem or in personam. Of course, this modification of the rule cannot avail 
where no lien exists ; but where one does exist, no matter by what law, it re- 
moves ail obstacles to a proceeding in rem, if crédit is given to the vessel." 

It seems to be implied in this statement that no distinction such 
as is contended for exists in the character of the liens, according to 
their dérivation from the gênerai maritime law, or the local law it 
adopts. 

This conclusion is strengthened when we consider the lien con- 
ferred by the statute and enforced in admiralty from another point 
of view. It is further contended that as between claims of the same 
kind, secured by the statutory lien, such as claims for supplies fur- 
nished at the home port, the liens given for their security must be 
rated according to the différence in date between the liabilities them- 
selves, — that is, according to the dates at which the difEerent sup- 
plies were furnished ; and this contention is based upon the ground 
that such is the construction given to the statute in thé state courts 
when it is applîed to them. But admitting this construction to be 
the one adopted by the ètate courts in determîning prioHties between 
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liens given by the statutes to secure liabilities other than those aris- 
ing upon maritime contracta, it would not, on that account, be ap- 
plicable in admiralty courts in enforcing liens given by it to secure 
maritime liabilities. The rule of priority adopted in courts of com- 
mon law and of equity, qui prior est tempore potior est jure, does not 
govern in admiralty causes, but often it is just the reverse; as it fre- 
quently happens in cases of salvage, and of repairs and supplies, that 
the last liability in point of time isthe ûrst in point of merit, as hav- 
ing served to préserve the very subject whioh supports the lien for ail. 
So that, in enforcing the statutory lien in maritime causes, admiralty 
courts do not adopt the statute itself, or the construction placedupon 
ifc by courts of common law or of equity, when they apply it. Every- 
thing required by the statute as a condition on which the lien arises 
and vests, must, of course, be regarded by courts of admiralty, for 
they can only act in enforcing a lien when the statute bas, according 
to its terms, conferred it ; but beyond that the statute, as such, does 
not furnish the rule for governing tho décision of the cause in admi- 
ralty, as bétween conflicting claims and liens. The maritime law 
treats the lien, because conferred upon a maritime contract by the 
statute, aa if it had been conferred by itself, and consequently upon 
the same footing as ail maritime liens; the orderof payment between 
them being determinable upon its own priuciples. For this reason 
it ignores altogether liens given, even by the same statute, for con- 
tracts and liabilities not maritime in their character, such as those 
for materials and labor supplied in the construction of the vessel, and 
for materials and supplies, whether in a foreign or the home port, 
furnished not On the crédit of the vessel itself, and also liens given 
by the owner of the vessel, as in case of mortgages. If the mari- 
time quality of the contract was not imparted to the lien given to 
secure it by the statute, it would follow either that a court of admi- 
ralty could hâve no jurisdiction to enforce it at ail, or else that, hav- 
ing such jurisdiction, it was bound to enforce ail liens given by the 
statute according to its terms, whether upon maritime or non-mari- 
time contracts and obligations. The other alternative, which is hère 
adopted, is that the statutory lien given for maritime liabilities is, of 
itself, in the nature of a maritime lien, to be enforced as such in ad- 
miralty courts, according to their rules and practice; that quality 
being. imparted to it by the maritime character of the contract and 
liability which it is given to secure. 

It follows that the claims for materials and supplies, and for in- 
surance, which bave arisen at the home port, for which a lien is given 
by the local law, must be placed upon the same footing in the distri- 
bution with similar claims arising in foreign ports. 

It remains to dispose of the conflicting claims to the residue, based 
on non-maritime contracts, viz ., those for construction and the mort- 
gage. As the court in djstributing this remainder, if there be any, is 
administering its jurisdiction as a court of equity and not of admi- 
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ralty, it will follow the statute as construed by the Judicial tribunals 
of the state. In doing so, it is required to prefer the statutory lien, 
given in aid of the builder's lien, as being both prior in time and 
higher in right. Kellogg v. Brennan, 14 Ohio, 72; Provost\. Wilcox, 
17 Ohio, 359. 

There is nothing in section 4193, Eev. St., •which affeets this re- 
suit. That provision merely reo[uires registration of mortgages or 
other conveyances of vessels as essential to their validity, exoept as 
against the grantors or other persons having actual notice thereof, 
and leaves ail questions as to the priority of the incuinbrances as 
they were before. The mortgage is but a conveyance of the title of 
the grantor, and can pass only what at the time he had, subject to 
every lien that had already become vested. More than this, the mort- 
gagee is owner, and the vessel continues liable to become subject, 
while bis title subsists, to whatever liens by subséquent transactions 
the law imposes, precisely as though there had been no change of title 
or Qwnership. The mortgagee, as créditer, has no higher rank than 
any other aliénée. 

Upon the finding of facts, I find the following as conclusions of 
law: 

(1) That after payment of the costs of suit, and the amount found 
due in the seventh finding for money advanced and used to pay the 
wages of the crew, the fund in the registry should be applied to pay ail 
the claims enumôrated in the second, third, fourth, and eighth find- 
ings of faet, in equal proportion. 

(2) That ont of the remainder of said fund, if there be any, there 
be next paid, pro rata, the several claims mentioned in the fifth find- 
ing of fact; and next after thein the amount due on accôunt of the 
mortgage mentioned in the sixth finding. 

(3) That claims mentioned in the ninth and tenth findings are not 
entitled to any part of the distribution, as they are not within the de- 
scription of claims for which any lien is given. 

Baxter, J., ooncurs. 

See rAe De <8met, 10 FED. Bef. 483, and note, ^9. 
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The Unolb Abb. 
(District Court, 8. D. New York. October 17, 1883.) 

1. COIyLISION— TUO AND TOW— RDLE 19. 

A tug on rounding the Battery, liaving another tug on her own starboard 
hand, is bound to keep out of the way of the latter, under rule 19, and to go astern, 
where there is nothing else in the way, ln8tead of keeping near the New York 
shore, and attempting tocross the bows of the other tug between the latter and 
a large tow ahead. 

2. 8amb — HuGGiN» New York Shore— Rounding Battery. 

The practice of hugging the New York shore to keep in the eddy in round- 
ing the Battery is dangeroua, and at the péril of those adopting it. 

3. Same— Case Stated. 

Where the tug 0., having the D. in tow, permitted another canal-boat, 
the W., wliich had broken adrift from another tow, to fasten to the D., and 
about the same time, a collision being imminent with the Uncle A., the C. 
backéd full speed.as sheought to bave done,and theW.'slines were loosened, 
as not strong enough to bear the backward strain, and such loosening con- 
tributed to the collision, hM, that the W., and not the C, was responsible 
therefor, and that the damages from the collision be divided between the W. 
and the Uncle A. 

In Admiralty. 

Carpenter é Mosher, for libelani. 
r:0. E. Crowell, for the Uncle Abe. 

Beebe d: Wilcops, for the S. J. Christian. 

Beown, J. This action is brought to recover damages for injuriés 
to the libelant's canal-boat Walt Clark, in the afternoon of November 
10, 1880, by a collision with the steam-tug Uncle Abe in the East 
riveri some 300 or 400 f eet off pier 3. 

The Walt Clark was one of a large tow which had been brought 
down the North river from Albany, and had arrived at or near the 
customary place of breaking up the tow, between piers 3 and 6, East 
river, some 200 or 300 feet off the piers. She was in or near the tail of 
the tow, and along-side the canal-boat Dillenbeck. The latter had 
previously engaged the tug-boat S. J. Christian to take her back to 
the North river. The tug had foUowed the tow for this purpose, and 
after coming opposite pier 2 or 3, had taken the Dillenbeck on her 
own starboard side and was dropping astern with the strong ebb- 
tide. When the Dillenbeck had got about half a length astern of the 
tow, the Walt Clark broke loose from the tow, through the cleats 
giving way upon the boat ahead, to which she was fastened. As the 
Walt Clark was swinging adrift with the tide, her captain threw a line 
to the Dillenbeck, made fast, and pulled her along the starboard side 
of the Dillenbeck, until her bows were some six or eight feet astern of 
the bows of the latter. This was done without any express permis- 
sion of the captain of the Christian, but with bis knowledge, under 
his observation, and without dissent. While this was going on, the 
captain of the Walt Clark hailed the captain of the Christian, and told 
him he wanted to be towed back to the tow ahead, but no answer was 
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given until after the collision. The Christian duriûg tbîs time was 
under a slow bell, heading nearly directly up the river, having scarcely 
more than steerage-way, and slowly drifting back from the tow, 
and the men on the boat3 were engaged in making fast the Dillen- 
beck as well as the Walt Clark. The Christian thus had two héavy 
boats lashed to her starboard side, and none on the larboard side, — 
a somewhat unwieldy and unmanageable condition. In the mean 
time the Uncle Abe, with two barges in tow, one lashed on each 
side, had come around tbe Battery from the Ndrth river, and was 
proceeding up the East river, and on approaching the Albany tow 
undertook to pass between it and the Christian, which wa.s 200 or 300 
feet astern, and a little outside of the tow. The Uncle Abe's stem 
projected considerably aft 6f the stems of her tows, and the bows 
of the Christian's tows projeoted considerably ahead of her own 
bow. As the Uncle Abe came up towards the stern of the Christian: 
she was not noticed untilnearly abreast of the latter, when the pilot 
of the Christian, about half a minute before the collision, reversedhis 
engines fuU speed astern. The.speed of the Uncle Abe was not 
checked, and the engineer, seeing that a collision was imminent^ added 
ail possible speed. The tug of the Unele Abe passed the b©w8 of the 
Christian and the Dillenbeck without striking, but the bow of the 
Walt Clark struck the Uncle Abe upon the port quarter, near thé 
round of her stern, and received considérable injury. 

After the Christian commenoed backing, she pulled so hard upon 
the lines of the Walt Clark tliat, aecording to the testimony of her 
captain, the lines would hâve been broken had he not, loosened and 
"rendered" them ont. The bows of the Walt Clark thua worked 
ahead of the Dillenbeck through the backing of the Christian,. ànd at 
the same time, through the one-sided position of the Christian, and 
notwithstanding her wheel was pût hard to starboard, the bows of the 
three necesaarily worked somewhat towards the New York shore,, and 
in a position to collide with- the stern of the Uncle Abp, as above 
stated. , , ■> 

The testimony in regard to the positions and directions of the beats 
is very coniîicting. Within the narrow space in whichf thèse boats 
were maneuvering, with an eddy in-shore.a stroug ebb-tide further 
out in the East river, and every gradation in the eurrentg. between, 
it is impossible to fix with perfect aocuracy the position and direction 
of the two tugs at the time of the collision and the few minutes pre- 
ceding it. I hâve no doubt, however, that the Christian, at the time 
of the collision, was astern of the tow and a little outside of it, was 
pointing a little towards the New York shore, and making for the tow 
where she was intending to take the Walt Clark; that the Uncle Abe 
was passing between the Christian and the tow, was crossing the 
former's bows, and was pointed toward the Brooklyn shore, south of 
Fulton ferry. She had come round the Battery near the New York 
shore, and she had the Christian upon her starboard hand. By rule 
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19 she was bound to keep out of the way, and by the inspector's rulea 
was bound to go astern of the Christian. The primary cause of the 
collision was the Uncle Abe's approaching the Albany tow and the 
tug Christian too closely on the shore side, in the endeavor to keep 
within the eddy by the shore as long as possible to avoid the strong 
ebb-tide further out, instead of going outside and astern of the Chris- 
tian. While it is admitted that it is a common practice for boats 
going either way around the Battery to hug the shore, this furnishes 
no excuse for any non-observance of the rules of navigation, or for 
ihe violation of the statutes of the state, which forbid steamers to 
approach or to pass boats ahead of them within 60 feet. The prac- 
tice is a dangerous one, and must always be at the péril of the vessel. 
For violating thèse rules the Uncle Abe must be held liable. 

The Walt Clark struck the Uncle Abe so near the stem of the lat- 
ter that I am satisâed the collision would not hâve happened had uot 
the lines of the Walt Clark been loosened when the Christian com- 
menced backing. The loosening of the lines was an act which plainly 
thwarted the efiforts of the Christian to prevent the collision by back- 
ing, and which would otherwise bave been effectuai. If thèse lines 
were, as the captain apprehended, not strong enough to hold against 
the Christian's reversed engines, this was wholly the fault of the Walt 
Clark, and not of the Christian. The latter had permitted the Walt 
Clark to fasten to the Dillenbeck as a matter of humanity, and was 
in no way connected with the insuffieiency of her fastenings, if they 
were insufficient. As between the Walt Clark and the Christian, 
therefore, the latter must be exempted froni liability, since she backed 
in season to evert the collision, and had the right to assume that the 
Walt Clark used lines sufficient for the ordinary maneuvering of the 
tug. I am not satisfied from the évidence that there was any violation 
by the Christian of either of the local or gênerai rules of navigation ; 
and the Walt Clark must answer for the insuffieiency of her lines, or 
for loosening them, if they were in fact sufficient. 

The libel, as against the Christian, should, therfore, be dismissed, 
with costs, and the damages should be divided between the Walt Clark 
aûd the Uncle Abe, and the libelant hâve judgment for one-half her 
damages, with costs, against the latter. An order of référence may 
be taken to compute the amount. 
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United States v. Southern Colorado Coal & Town Co. and others.* 
(Circuit Court, D. Colorado. November 1, 1883.) 

1. Land Grants and Govbrîtmekt Patents — Praud— Gkakts to Fictitious 

Pbrsonb. 

It is necessary to the valldity of adoed that tUe graatee should be capable of 
taking title. A grantee being as necessary to the conveyance of land as a 
grantor, it follows that a grant to s fictitious person is void; and a patent for 
land to a fictitious person not in existence carries no titio, and invests no inter- 
est in any one. 

2. SAMBr— BONA ProB PmiCHABBIlS FOB VaLUE. 

The claim for protection by bonafide purchasers of land, for which patents 
hâve been ol)tained byfraud.can only be maintained by showing that the légal 
title bas passed to them ; but in a case where the original patents are void, and 
consequently the title never passed, the doctrine of bona fide purchaserg for value, 
and without notice of fraud, cannot be invoked. On the principle that a 
grantor can convey no more than he possesses, he who cornes in under the holder 
of a void grant can acquire nothing. 
Si Bamb — Lâches on the Part op thb Govbbnment. 

One of the limitations to the gênerai rule that when the govemmont becomes 
a party to a suit in its own courts It stands upon thé same footing as individuals, 
and must submit to the law as administered between-man and man, is that 
neither the défense of the statute of limitations nor that of lâches csin be 
pleaded against the United States. {U. S. v. Beebee, 17 Fed. Rep. 36, distin- 
guished.) 
4. Same— FxiUiTABLB Estoppbl. 

Èeld, not to apply, the respondents not being innocent purchasers withiu 
tbe meaning of the rule, and for the further reason that the goveruiaeat eau- 
not be estopped by the frauds or crimes of its public officiais. 

On Final Hearing. 

W. S. Decker, Spécial Assistant United States A.ttorney, for com- 
plainant. 

Lyman K. Bas», Wolcott de Milburn, and John M. Waldron, for re- 
spondents. 

McCraey, J. The important allégation of the bill is that the pat- 
entées named in the patents sought to be set aside, — 61 in num- 
ber, — as well as the witnesses by whom proof of pre-emption pur- 
ports to hâve been made, were ail fictitious persons, having no 
existence in fact. It is averred that the pre-emption papers, together 
■with the signatures thereto, were fraudulently manufactured by cer- 
tain conspirators named, or other persons unknown, for the purpose 
of cheating and defrauding the complainant out of its title to the 
lands in question. In other words, the contention of the complainant 
is that the officers of the gênerai land-office were by fraud induced to 
exécute patents to fictitious persons, so that there were in fact no 
grantee» capable of taking title. We will first inquire whether the 
proof sufficiently shows that is true as matter of fact. The bill 
sets out the names of the supposed pre-emptors and patentées, to the 
number of 61, a • d charges that they are myths and fictitious persons, 
and that the names are fictitious names ; that no persons by such 

' Rerersed. Se« 8 Sup. Ct. 131. S«6 nofn. Colorado C. ft I. Co. t. U. S. 

v.l8,no.5— 18 
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names bave ever lived or been known in tbe county of Las Aaimas, Col- 
orado, where eaid lands are sitaated. It also sets out the names of 
persons purporting to bave appeared as witnesses in tbese several 
cases, and makes the same averments as to them. 

Although thèse averments are négative in character, yet aa the 
complainant has made them the basis of its suit, the burden is upon 
it to show that they are, at least prima facie, true, Greenl. Ev. § 
78; Whart. Ev. c. 7. 

The complainant has aecordingly called U vcitnesses, who bave re- 
sided in Las Animas county for a number of years, and who testify 
that they were well aequainted there, at, before, and since tbe dates 
of the several patents, and that during the years from 1870 to 1874 
none of the persons named as patentées, witb the exception of Juan 
B. Martine, were known in the county; and as to Martine, the proof 
is that a common laborer was known in Trinidad of that name, but 
that be never oocupied any of the land in question. It is not prob- 
able that he was an actual pre-emptor, if ail the other 60 were myths. 
It clearly appears by tbe évidence that noneof the lands were occu- 
pied, or in any way improved, prior to the issuing of tbe patents, 
although in each case wbat purports to be an affidavit of the claim- 
ant is filed, setting forth that he is a citizen of Las Animas oounty, 
and has made settlement on and improved tbe land in good faitb, 
etc., describing the improvements. . 

The proof is very cleàr that, witb the possible exception of Martine, 
no such persons as tbose named as patentées either occupied the 
land or resided within the county at the time that the pretended en- 
tries were made. It was then a very new country, but sparsely pop- 
ulated, and it is incredible that so large a number of persons could 
bave lived in the community, and that ail could bave been unknown 
to the leading citizens. At ail events, the proof produeed by the 
complainant is sufBcient to shift the burden and make it necessary 
for respondents to corne forward with proof to show that thèse sup- 
posed patentées were real persons. If such be the fact, it would 
hâve been èasy for respondents to show it, although quite difficult for 
complainant to prove the négative. If 61 persons bearing the names 
of thèse patentées ever existed and actually appeared before the land- 
ofScers at Pueblo as applicants for pre-emption, and if they produeed 
living witnesses to testify for them, it certainly would not be difficult 
for respondent to identify them, or at least some of them; but if they 
never existed, it must, in the nature of the case, be difficult, if not 
impossible, to prove the fact of their non-existence by clear and posi- 
tive évidence. Ail that is possible in such a case is to calk as wit- 
nesses tbose who would probably bave known them, if they had lived 
at the time and place in question. The fact of their non-existence 
could be shown in no other way. 

It is suggested in the argument that the proof is insufficient, be- 
cause it only goes to show that none of the patentées or witnesses 
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ever lived in Las Animas county, and does not tend to prove that 
they did not exist elsewhere. It would, however, be manifestly im- 
possible for complainant to call witnesses to testify as to ail loeali- 
ties; and besides, each of the supposed patentées must hâve resided 
in Las Animas county, and actually occupied and improved the land 
patented to him, in order to be entitled to a patent at aU, and each was 
required to swear to such résidence, oocupanoy, and improvement. If 
none of them were ever in the county, and no improvements were ever 
made upon the land, then the proofs upon which the patents issued 
were false, and the inference that the papers were mannfactured 
without the présence of any persons bearing or assuming the names 
of the patentées is not more unreasonable than would be the infer- 
ence that 61 aetual persons committed par jury themselves, and sub- 
orned as many others to perjure themselves as witnesses, in order 
to acquire the title. At ail events, I am clearly of the opinion that 
complainant can be required to do no more than to show that the 
supposed patentées did not live in Las Animas county, and that the 
iands in question had neither been occupied nor improved. If thia 
is not sufifieient to shift the burden, then it must follow that we should 
require the complainant to make the same showing with respect to 
every other community in the United States, and this can scarcely 
be seriously insisted upon. It would be very difl&cult to prove that 
thèse supposed persons did not exist in ail space. "But jurisprudence 
has to do with no such vague domains. Its territory is limited. It 
inquires whether in a particular spot, at a particular time, open to 
human observation, a particular thing existed. * * * It is pos- 
sible within such limited range to call aU witnesses who were likely to 
bave been at the given spot or observed the given persons at the par- 
ticular time, and so to approach the négative by generally exhaust- 
ing the affirmative." Whart. Ev. § 356. 

The amount of proof requisite to support the négative proposition, 
and to shift the burden, will vary according to the circumatances of 
the case ; and very slender évidence will often be sufficient to shift the 
burden to the party having the greatest opportunities of knowledge 
concerning the fact to be inquired into. Stephen, Dig. Law of Ev. 
art. 96. In the présent case, to hold the respondents bound to pro- 
duce évidence in support of the affirmative of the proposition — that 
thèse supposed patentées were aetual persons — is, under the circum- 
stances, both reasonable and just, because the proof of that fact, if it 
be a fact, is within their reaclî. The papers could not hâve been fab- 
ricated, as alleged, in the names of ûctitious persons, without the 
knowledge of the register and receiver of the land-office at Pueblo, 
and the bill distinctly charges that both thèse officers were parties to 
the fraud and conspiracy. What purport to be transfers from each 
of the supposed patentées toohe Jackson, as trustée for the Colorado 
Coal & Town Company, are shown in évidence. Jackson, however, 
swears that he dealt only with one A. G. Hunt, who brought him 
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the receiver's certificates properly assigned, and he never saw or knew 
any of the pre-emptors or patentées. He bought the lands from 
Hunt and paid him for them, receiving what appeared to be the usual 
évidence of title. It is f air to présume that Hunt dealt with the act- 
ual pre-emptors, if any existed, or, if he did not, he could state with 
whom he did deal, and thus put the inquirer on the road which 
would lead him to the original parties, if any such actually existed. 
It is coneeded that the receiver is dead, but no reason appears for not 
calling either the register or Hunt; and the failure to do so is a cir- 
cumstanee, the significance of which the court is not at liberty to over- 
look. If the court could suppose that an innocent officiai, thus ac- 
cused by a biU filed by the attorney gênerai of the United States, 
would fail to demand or at least request opportunity to vindicate him- 
self under oath, it wotild be impossible to doubt that the respondents 
would hâve called him if the truth had been otherwise than as the 
bill allèges. It is insisted that it was the duty of the complainant to 
oall thèse witnesses; but the court does not think so. The complain- 
ant having charged thèse persons with fraud and conspiracy, should 
not be driven to the necessity of calling them as its witnesses if it is 
possible for it to make eut a prima facie case without doing so. The 
respondents, whose défense rests, at least in part, upon a déniai of 
the charge of fraud and conspiracy made against thèse persons, could 
with perfect safety bave called them if the charge is false. 

Thus far no notice has been taken of the testimony of experts 
upon the question whether the signatures to the papers in question 
appear to be genuine signatures of différent persons. The opinions 
of the expert witnesses differ, as is usual in such cases, but in my 
judgment this testimony, considered as a whole, confirms the theory 
that the papers were fabricated. 

Having thus reached the conclusion that the supposed patentées 
in each and ail the patents sought to be set aside were fictitious per- 
sons, having no existence, it only remains to détermine what the con- 
séquences are with respect to the présent respondents. And for 
the purposes of this inquiry I will assume that it sufficiently appears 
that respondents had no actual notice of or participation in the 
frauds whereby the patents were obtained. The rule of law that a 
grantee capable of taking the title is necessary to the validity of a 
deed, is elementary. A grantee is as necessary to the conveyance of 
land as a grantor, and it follows that a grant to a fictitious person 
is simply void. 3 Wash. Eeal Trop. (4th Ed.) 265; Muskingum 
Valley Twnpike Co. \.Ward, 13 Ohio, 120; Huliek v. Scovïl, 4 Gil- 
man, (111.) 175. 

"By the common law ail grants between individuals must be made 
to a grantee in existence, or capable of taking, otherwise there could 
be no such thing as livery of seizin." Miller v. Chittenden, 2 lowa, 
868. 

"A patent for land toa fictitious person, not in existence, carries no 
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title, vests no interest in any one." Thomas v. Boerner, 25 Mo. 27; 
Galt Y. GaUoway, 4 Pet. 332"; Galloway v. Finley, 12 Pet. 297. 

The case of Sampeyreac v. U. S. 7 Pet. 222, was a bill for review, 
to set aside a former decree in favor of Sampeyreac, vesting title in 
him under an alleged grant from the governor of Louisiana, while it 
was a province of France, and which inured to the benefit of the 
claimant by virtue of the treaty of 1803. The grant and the decree 
founded thereon were attacked by the United States on the ground 
that Sampeyreac was a fictitious person. The court, per Thompson, 
J., said : "The original party to the decree being a fictitious person, 
no title could pass under the patent, if issued. It would remain in 
the United States." Page 241. 

I must hold, therefore, that, the patentées in this case being ficti- 
tious persons, no title passed from the United States by virtue of 
the patents in question. 

There could be no conveyance of the t^tle where there was no 
grantee to take the title. The patents were and are absolutely null 
and void. 

The respondents claim protection as bonajlde purchasers for value 
without notice of the fraud ; but this défense can only be maintained 
by showing that the légal title bas passed to them. The original pat- 
ents being void for the want of the necessary grantees, as we hâve 
already seen, the title never passed from the United States, and the 
doctrine in question cannot beinvoked. "The purchaser in ail cases 
must hold the légal title, or be entitled to call for it, in order to give 
him a full protection of this défense ; for if this title is merely équi- 
table, tben he must yield to a légal and équitable title in the adverse 
party." Story, Eq. Jur. § 64c. In the case of Sampeyreac v. U. S., 
supra, this défense was interposed by the respondent Joseph Stewart, 
who was allowed to intervene, and plead that he was &honafide pur- 
chaser for value and without notice. The court, however, upon hear- 
ing, overruled the défense, upon the ground, among othets, as stated 
in the opinion, that "où geûerftl princîples it is incontestable that a 
grantor can convey no more thàn he possesses. Hence, those who 
come in under the holder of a void grant can acquire nothing." In 
that case, Stewart purchased upon the faith of a grant which had 
been conflrmed by a decree of a court of equity in Arkansas territory. 
He was not protected, beoause both grant and decree were afterwards 
held fraudulent and void, on thé ground that the supposed grantee in 
the one, complainant in the other, was a fictitious person. The case 
is certainly as strong as the one before us. And see Oray v. Jones, 
14 Fed. Ej5P. 83; S. C. 4 McCrary. 

In the light of thèse principles and authorities, it is impossible to 
hold that the respondents, or a,ny of them, bave acquired a right tp 
the land in controversy by reason of their standing in the charaoter 
of 6o»a jîde purchasers. The title has never passed from the United 
States. A person who has acquired title by fraud may mako a valid 
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conveyance to a bona fide-pnrchsiaer; but one whohasnever acquirev. 
the title cannot convey it, and mueh less can the title be transferred 
by fraudulently obtaining from the owner a deed purporting to con- 
vey it to a fictitious person, and then forging a conveyance from such 
fictitious person to another, however innocent the latter may be. 

The oounsel for respondents bave argued very earnestly that, as 
this is a suit to rescind and set aside a deed for fraud, the rule which 
requires the injured party, upon diecovering the fraud, to give notice 
of bis intention to rescind without delay, applies, and bars relief. The 
bill was filed in January, 1880. It is insisted tbat complainant had 
notice of the fraud as early as November, 1873, through a letter re- 
ceived at the gênerai land-offiee at Washington from one E. J. Hub- 
bard. The letter is in évidence, and is as follows : 

"Law Office of Gbaham, 
" ÏKiNiDAD, Colorado, November 28, 1873. 

"■ Honorable Commissloner United States Lanârofflce — Sik: The most gi- 
gantic frauds upon the department you control are being perpetrated in this 
portion of Colorado. Coal lands are being entered as agricultural lands by 
straw men, and conveyances made to the procurera of thèse perjuries, who 
prétend to be innocent in the matter. ïhis portion of Colorado ia ail coal 
land. ïownships SB, 32, and 30, in range 64, are coal lands, (every section,) 
exeept a little of the riVer bottera. Tliere are over thirty townships north of 
range 33 and west of 63 that hâve coal on every section, and the agricultural 
laud does not exceed three sections. Thèse parties even sell o ut, and then 
apply to the gênerai land-ofiSce to change the location of the lands patented. 
Of thia latter I am advised by common rumor. 

"The people rely on the laws to proteet, and ask the department to asslst 
them in their rights. There is something out of proportion in our land-otiiee. 

" The register and recelver are charged with eompîicity in thèse things. 

" If the United States attorney will take the matter in hand, the matter can 
be fastened on the proper parties ; but in the mean time, unless your depart- 
ment is vigilant, 'and dishonest men thwarted, the government is defrauded 
of thousands of acres of its most valuable coal lands. I am, very respectf uUy, 

E. J. HUBBARD." 

[Indorsed:] 

Letter K, No. 78,067, E. J. Hubbard, Tiinidad, Colorado territory, Novem- 
ber 28, 1873. Allèges fraud on the government, etc. Answered-December 
11, 1873. Keferred to Div. N, Received (G. L. 0.) December 3, 1873. 

It will be observed that this letter désignâtes no particular entries 
as fraudulent, and describes no particular lands that were being 
fraudulently entered. The writer's purpose, which was inost laud- 
able, seems to hâve been to induce the land department to institute 
an investigation. It is more than doubtful whether this letter can be 
regarded as a sufficient notice to the United States of the existence of 
the particular frauds now in question, even assuming that a volunteered 
communication from a private citizen to a bureau of&cer in the interior 
department could, in any case, be held to charge the government 
with notice of its contents. Waiving, however, the considération of 
this question, I am constrained to hold that lâches catirtot be imputed 
to the government. It is true, as a gênerai proposition, that when 
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the government becomes a party to a suit in its own courts it stands 
upon the same footing with individuals, and must submit to the law 
as it is administered between man and man. But this gênerai rule 
bas its limitations, and one of them is that neither the défense of the 
statute of limitations nor that of lâches can be pleaded against the 
United States. "The gênerai principle is that lâches i? not imput- 
able to the government ; and the maxim is founded, not in the notion 
of extraordinary prérogative, but upon a great public policy. The 
government can transact its business only through its agents; and its 
fiscal opérations are so varions, and its agencies so numerous and 
scattered, that the utmost vigilance would not save the public from 
the most serions losses, if the doctrine of lâches can be applied to its 
transactions." U. S. v. Kirkpatrick, 9 Wheat. 736; U. S. v. Hoar, 2 
Mason, 311; U. S. v. Williams, 5 McLean, 133; Gibson v. Chouteau, 
13 Wall. 92; U. S. v. Thompson, 98 U. S. 486 ; Gauson v. U. S. 97 U. 
S, 584. 

If, indeed, the lapse of time since the cause of action accrued has 
been so great as to aflford the reasonable presumption that the wit- 
nesses who could testify concerning it are ail dead, and the proofs 
lost or destroyed, a court of equity may, no doubt, on that ground re- 
fuse to entertain the controversy, V. S. v. Beebee, 4 McCrary, 12; 
[S. C. 17 Fed. Eep. 36.] But this cannot be claimed upon the 
fàots of the- présent case. At most, the lapse of time hère was only 
six or seven years, and it is not claimed that the witnôsses who could 
testify from Personal knowledge of the facts are ail dead, nor that 
the proofs hâve been lost or destroyed. Independently of thés© con- 
sidérations, it is difficult to see upon what principle this doctrine 
concerning the duty promptly to rescind can be applied to a case of 
this kind, where there never was a contract in the sensé of an agree- 
ment between contracting parties. The rule requires the defrauded 
party to give notice, to the party guilty of the fraud, of his purpose to 
rescind and demand a return of the property oonveyed But where 
the other party has no existence, where the conveyance has been made 
to a myth, how can this rule be applied? To whom shall notice be 
given ? Upon whom shall demand for a return or reconveyanoe of 
the property be made ? It is also insisted that the United States has 
not returned the money received for tbese fraudulent conveyances, 
and that, therefore, this suit cannot be maintained without considering 
whether the government is bound, as a condition précèdent to its 
right to file a bill to set aside a fraudulent patent, to pay or tender 
to the patentée the considération received. It is sufficient to say in 
the présent case that there are iio patentées, and therefore no one in 
existence to whom such payment could properly be made. 

The^counsel for the respondents insist that the complainant ought 
to be bound by the patenta issued, even though the patentées were 
myths, because the respondents bave acted in good faith upon the 
aasumption that they were valid, relying upon the record. , It is in- 
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sisted that the facts présent a case of équitable estoppel, upon the 
theory that "when one of two innocent persons must sufîer a loss, ifc 
should be borne by that one of them who, by his conduct, acts, or 
omissions, has rendered the injury possible." It is a conclusive an- 
swer to this contention to say that the respondents are not innocent 
purchasers within the meaning of the rule, as we hâve already seen. 
But I think it proper to add that so far as I know it has never been 
held that the United States can be estopped by the frauds, not to 
say crimes, of its public officiais; and it is apparent that the conse- 
quencees of such a doctrine would be ruinons. In my opinion the 
doctrine of estoppel does not apply. 

Upon the whole case my conclusion is that there must be a decree 
for complainant in aceordance with the prayer of the bill, and it is 
accordingly so ordered. 



Stonb, Ex'r, etc., v. Paemalee.' 

Vircuit Court, 8. D. Qeorgia, W. D. October 10, 1883.) 

Statdtb of LiraTATioNS— New Promise. 

A crédit entered upon a note by the holder thereof does not levlve a barred 
note, under the construction of the statute of limitations in Georgia, uuless 
he be authorized in writing to enter such crédit by the défendant. 

At Law. 

Barnes é Cumming; for plaîntiff. 

B. K. Hines, for défendant. 

Locke, J., (charging jury.) The only défense interposed in this 
case is the statute of limitations, namely, the law which, after a cer- 
tain lapse of time, bars the right to recover upon contraets. The 
time in an action of this kind was six years from the date the notes 
sued on became due. But this statute of limitations is a matter of 
remedy, and not affecting the right ; and a contraot barred by the 
statute may be revived by a new promise based upon the considéra- 
tion and validity of the former indebtedness. 

A payment entered upon a written évidence of debt by the debtor, 
either in bis own handwriting or by some one authorized by him to 
make such entry, ie équivalent to a new promise to pay. Where the 
entry is made, not by the debtor, but by the creditor or holder under 
authority from the debtor, such authority must, under the construc- 
tion of the statute of limitations by the suprême court of the state of 
Georgia, be shown to be in writing. Under the local law, the cred- 
itor or holder is incompétent to act as the agent of the debtor to en- 
ter such crédit, unless the authority and agency be in writing. 

iReported by W. B. Hill, Esq., of the Maçon lar. 
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Ab to the first note, of $19,000, it is shown that the plaintiff had 
telegraphed his bankers or agents on the seventeenth of December, 
1879, to pay the deceased $50. The note shows that an indorse- 
ment of that amount was made on the 6th; a few days later, a 
letter was written giving notice of the télégraphie remittance. The 
question for you to décide, as regards this note, is whether the lan- 
guage of the letter authorized the holder of the note to make thia 
indorsement upon this particular note. If you find that said letter 
was intended to authorize the making of the indorsement upon this 
identical note, the time of the receipt of the money being immaterial, 
you will find for the plaintiff upon that note. 

Upon the second note, of $11,000, if you find any authority con- 
veyed to the party making the indorsement to make the same, or 
any récognition or acknowledgment of the note in writing by the 
défendant as a subsisting liability, you will find for the plaintiff on 
that note. If you find for the plaintiff on either note, or both, you 
will compute the interest thereupon, and find in the aggregate of the 
amounts so found. 



Chesapeaeb Guano Co. v. Spabes, Défendant, and another, 

Garnishee.* 

'Oireuit Court, 8. D. Georgia, W. D. October 28, 1883.) 

GaKSISHMKNT OP CoLIiATERAIi Bbcukities. 

Where it appears from the answer of a gamishee that ho has in hands cer- 
tain negotiable securlties, transferred to him hy the défendant as collatéral se- 
curlty for a debt before service of the garnisbment, and that the securities 
exceed in amount the debt for which tUey are coUaterfll, the gamishee is not 
entilled to an order discharging him absolutcly, but he should be directed to 
hold whatever surplus may remain in his hands after paying his debt, subject 
to the f urther order of the court during the pendency of the cause. 

The Central Georgia Bank was served with summons of garnish- 
meut in this case at the instance of the plaintiff. The bank an- 
swered that it was not indebted to défendant, and had no effects of 
the défendant in its hands except certain negotiable notes of third 
persons, amounting to $2,000, which had been deposited by the de- 
fendant with it as collatéral security for a loan of $1,500. The 
bank asked to be discharged as garnishee. 

T. B. Gresham, for movant. 

mil d Harris, contra. 

Before Hon. James W. Locke, D. J., presiding by désignation. 

Locke, j., {omlly.) The application for discharge is based upon 
section 3551 of the Code of Georgia, 1882, which is as foUows : "Col- 

iReported by W. B. Hill, Esq., of the Maçon bar. 
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latéral securities in the hands of a creditor shall not be the subject 
of garnishment at the instance of other creditors." 

It is contended that this provision establishes an entire exemption 
from garnishment in respect to collatéral securities held by a gar- 
nishee. It is undoubtedly true that the process of garnishment can- 
not in any way embarrass the creditor holding them, so as to inter- 
fère with bis title, or impede him in any way from realizing on 
them. But, subject to this paramount right of the creditor, the resi- 
due or surplus in, his hands after payment of the debt, belongs to the 
debtor, the défendant in the action, and may be reached by garnish- 
ment. 

The provision of the Code must be construed with those modifica- 
tions whioh are recognized as limiting the common-law principle, of 
which the section itself is simply a codification. By the common 
law the surplus was subject to garnishment. Drake, Attachm. § 539. 
The setotion of the Code is itself taken from the décision of the suprême 
court of Georgia in the case of Hall v. Page, 4 Ga. 429, in which case 
the facts were that the debt was $527, and the collatéral transferred 
was a note for $135. The head-note of the case is in the exact lan- 
guage of the section quoted, and it is not to be presumed that the 
court intended to lay down a rule broader than warranted by the facts 
before it, that other creditors could not by garnishment reaoh a col- 
latéral less than the debt, nor until the debt was paid ; and in the 
codification adopting that head-note, it can be presumed that the 
législature intended to make the rule broader than it was when thns 
adopted. Any other construction would enable a debtor when sued 
to put ail his choses in action beyond the reach of his creditors by 
transferring them in large amounts as collatéral for insignificant 
sums, which he might borrow foi: that purpose. 

The motion must be denied, and an order will be passed directing 
the garnishee to retain whatever surplus may remain in his hands 
after satiafying the debt dae it, subject to the further order of the 
court. 



WooDWORTH V. St. Patjl, m. & M. Ey. Co. 

[Circuit Court, D. Minnesota. October 10, 1883.) 

Personal Injuky — Négligence — Conteibutoby Négligence — Dutt op 
Railroad Comfakies to Employés. 

Railroad companies are not insurers of the life and limb of tlieir employés, 
and the duty and obligation which the law exacts from a railroad Company 
towards Its employés is not as high as that towards its passengers. Ordinary 
care is the rule which is applied to a railroad company with regard to its du- 
ties towards its employés. Underthls rule is the obligation to keep its machin- 
ery and ail other thihgs used in the opération of the road in proper order and 
repair, so that if.s employés will not be injured by reason of auy defects in such 
machinery or working apparatus. 
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2. Same—Risks OF Business. 

An emploj-e cannot recover for an injury resnlting froia one of the usual 
1 risks or hazards connected with the business into which he bas entered, and 
•which the law will consider he assumed when uadertaking the duties of the 
position. 

3. JuBMDicïioN — Change dp Résidence Dépendent upon Intention. 

Whether a man has changexl his resideace from one state to another, so as to 
hâve become a citizen of the Jfttter, must dépend very largely upon his inten- 
tion. The mère fact of a prolongod absence from one state, and continued 
résidence in anotlier while attending to business or pleasure, is not in itself 
enough to constitute a change of citizenship ; it must appear that the person 
has left the former state with the intention of rcsigning his citizenslkip there. 
The fact that a man continues to vote in the state from which he came, and 
owns a f arm there, tends to show that he is a citizen thereof • 

At Law. 

Plaintiff seeks to recover damages for an injury caused to him 
while in the empioy of the défendant in coupling freight cars, on two 
grounds : First, that the draw-heads of the two cars that he was re- 
quired to couple were of différent makes and nneven as to height, 
which was unknown to this plaintiff, and which he was unable to see 
owing to the fact that the raihroad iron "«yith which one of said cars 
was loaded projected over the draw-bar so as to conceal the fact that 
it was of a différent height from the other car ; and, secondly, on the 
ground that after the plaintiff had given the proper signal to the en- 
gineer to move the cars together, the defendant's yard-master care- 
lessly, and without warning this plaintiff, gave another sign to the 
engineer, by reason of which the cars were violently pushed together, 
and, owing to thèse two acts of earelessness on the part of défendant, 
the plaintiff was injured in attempting so to couple the cars. The 
défendant claims that the yard-master gave no such order, and, 
while admitting the fact that the draw-heads were of différent heights, 
claims that this is usual and unavoidable, and that the cars could 
hâve been easily coupled by the plaintiff by the exercise of ordinary 
care. 

C. K. Davis, for plaintiff. 

li. B. Galusha, Bigelow, Flandrau é Squires, and J. Kling, for de- 
fendant. 

Shibas, J., (charging jury.) There is a question, preliminary in 
its nature, as affecting the results of this case, upon which the court 
has been requested to instruct you, and which is fairly presented by 
the isBue^made in the pleadings, and that is in regard to the citizen- 
ship of the plaintiff. Under the law this court of the United States 
has jurisdiction only between citizens of différent states, or between an 
alien and a citizen. If it should appear in the progress of the trial 
of this case that the plaintiff and défendant were at the time the ac- 
tion was brought citizens of the same state, then this court has no 
juriBdiction to try this case; and whatever verdict the jury might 
lind and whatever judgment the court might pronounce would be 
void, for the reason that under the constitution of the United States 
the court would hâve no jurisdiction to hear and détermine the case. 
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Therefore, to enable a party to maintain an action, it must appear, 
and it must be true, that the parties are citizens of différent states, 
or one party must be an alien. In thîs partieular case it is averred 
that Woodworth, the plaintiff, is a citizen of the state of Maine, and 
the défendant, the St. Paul, Minneapolis & Manitoba Eailway Com- 
pany, is a citizen of the state of Minnesota. Corporations are 
deemed, within the meaning of the law, to be citizens of the state 
wherein they are created, and tliere is no question in this case but 
that the défendant is a citizen of the state of Minnesota. 

If it be true that when this action was brought the plaintiff was a 
citizen of the state of Minnesota, then this action cannot be main- 
tained in this court. Il would not defeafc bis remedy, but simply this 
court would not hâve jarisdiction, and he would hâve to bring this 
action in the state court, The question bas been raised whether 
this plaintiff was not really a citizen of the state of Minnesota at the 
time that this action was brought. If you find from the évidence 
that he was a citizen of any state other than the state of Minnesota, 
then the action can be maintained, and the court bas jurisdiction to 
hear and détermine the controversy. Citizenship, so far as the state 
is concemed, is ordinarily determined by résidence. In other words, 
résidence is évidence of citizenship, but that must be taken with a 
qualification. A party may be a citizen, for instance, of the state of 
Minnesota. We ha,ve a right, any of us that are citizens of this 
state, to go to another state, take up our résidence there, do busi- 
ness there, and remain there quite a length of time; stiU, if we go 
there with the intention of returning to the state of Minnesota, how- 
ever long we may be gone, — weeks, months, or years, — we are still 
citizens of the state of Minnesotia. A person may go round the world 
and travel, and réside in différent places for some time, and still be 
a citizen of the state of Minnesota, provided he had a bona fide in- 
tention of eoming back again. So a man may be a citizen of the 
state of Marne, and go to différent places from time to time, wherever 
he can obtain work, and yet continue to be a citizen of the state of 
Maine. 

The question really is, what intention the man had when he left his 
own state for the purpose of procuring work. Wben he leaves, is 
it with the intention of taking up a permanent résidence in some 
other place, and abandoning bis place of résidence in the state he 
leaves, or is he still intending eventually to return there ? To îllus- 
trate : those who are in the employ of the United States at Washing- 
ton as department clerks go there for several years; they may be 
even commissioned for a given length of time, or for an indafinite 
time, still they continue ordinarily to remain citizens of the state 
from which they started, and they are supposed generally, when they 
leave their situations, to return to the state which they left. 

The évidence of the plaintuî is before you, and that is ail the evi- 
deuce before you, with regard to bis citizenship ; it is for you to de- 
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termine whether, under the testimony, he was a citizen of the state 
of Maine wiien this action was oommenced, and you will give suoh 
weight to his testimony with regard to that fact as you think it de- 
serves. 

You may also take into considération in the détermination of this 
question the fact of the plaintiflF voting and his having a farm in the 
state of Maine. If it ap^pears that a man does not vote hère, but 
continues to vote in the state from vyhich he came, has a farm there, 
and States he leaves it not with the intention of remaining away, ail 
thèse are matters of évidence which tend to show that he remains a 
citizen of that state, and would justify you in finding that he is a cit- 
izen of the state from which he came. But, as a matter of law, if 
you find the fact to be that when this action was commenced this 
plaintiS was a citizen of the state of Minnesota, then this action 
cannot be maintained in this court, and it will be your duty to find 
upon that fact. If you find for the défendant upon this issue- you 
should state in your verdict that you find for the défendant upon the 
question of the citizenship of the plaintiff, so that there may be no 
question in the future as to his right to bring an action in another 
court. 

Passing this question, — which, as I said before, is preliminary, and 
does not aiïect the merits of the case, — if you find that the plaintiff 
was a citizen of the state of Maine a year ago, when this action was 
commenced, you will then pass to the other issues in the case, and 
upon them I will proceed to give you instructions ao to the law that 
is applicable to them. 

In this case the plaintiff, Woodworth, seeks to recover from the de- 
fendant damages for an injury which he allèges he suffered while in 
the employ of the company in the position of a brakeman or switch- 
man in the yards of the défendant corporation. There is no conflict 
upon thèse questions, and it is admitted on both sides that the plain- 
tiff was in the employ of the railroad company, and while there in 
the ordinary line of his duty he undertook to make a coupling be- 
tween two cars, and while doing so he received this injury. There 
is no dispute upon this fact; the question in issue is as to the liabil- 
ity, and upon whom the responsibility for this accident was. Now, 
it is not sufia.cient for the plaintiff to show that there was an accident, 
and, as the resuit of that, an injury was inflicted upon him, because 
thèse railroad companies are not insurers of the life and limb of tbeir 
employés. The duty and obligation which the law exacts from rail- 
road companies towards its employés is not as high as that towards 
its passengers ; they being cômmon carriers, the law imposes a very 
high degree of care in the carriage of passengers, and makes them 
almost insurers of the safety of their passengers. But in regard to 
employés a différent rule of care is applicable from that which is held 
towards passengers. 

In the case of employés there is exacted from the railway company 
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that the company, through its agents, shall exercise ordinary care, 
âfld that is deflned to be that amount of care that an ordinariiy pru- 
dent man would exercise under the same circumstances. Of course, 
the amount of care varies with the circumstances that surround the 
object and the party. Therefore yoa must apply this rule with regard 
to the circumstances that surround the parties when called upon to act. 
Now, the law requires of thèse railroad corùpanies that they should 
use proper and suitable machinery and apparatus, and that the cars 
that their employés are required to work upon should be kept in good 
order. That is a duty which the railroad company oWea to its em- 
ployés. Still accidents will happen ; somethingmayget ont of order; 
and if the employé knows of this, and yet deals with the machinery 
so out of order, he deals with it knowingly and understandingly, and 
is not misled. Still a railroad company should keep its machinery 
in good order, so as not to cause risk to the employé. But the 
plaintiff cannot recover by simply showing that there was an accident 
and an ihjury. He mixst go further, and show that the accident of 
which he complains resulted from some négligence on the part of the 
company; that the company did not discharge its duties towards 
him; that there was some négligence or fault on the part of the com- 
pany. 

If it appears from the évidence in the case that the plaintiff re- 
ceived the injury by négligence on his part, then that defeats hia 
right of recovery. The rule of law upon that is that, though jou 
should find that the accident was caused by or resulted from négli- 
gence on the part of the railroad company, still, if the plaintiff con- 
tributed to the accident, so that the accident was caused partly by 
his négligence, then the plaintiff cannot recover. If he, by his own 
négligence, contributed to or aided in the accident, he cannot com- 
plain of the other party and is without remedy. 

When a person enters into the employ of the railroad company, he 
assumes ail the usual risks and hazards pertaining to the business of 
railroading properly conducted. That is the gênerai rule applicable 
not only to railroad companies, but also to ail employés. Some busi- 
nesses are more hazardous than others ; from their very nature that 
cannot be prevented, — there is more risk attached to them; and an 
employé or person who chooses to enter into such employment, as- 
sumes the risks and hazards of the business when properly carried 
on; and if he is injured in one of thèse ordinary risks oi hazards 
pertaining to the business, he is without remedy; it is one of the 
risks he bas assumed, and he cannot recover if he is injured thereby. 

Coming down, now, to this case as it is presented before you, the 
plaintiff seeks to recover on two grounds. He claims, first, that the 
draw-heads on thèse cars were uneven, and were dangerous by reason 
of that fact, and therefore that the coupling together of thèse cars 
was rendered dangerons by reason of the fact that thèse draw-heads 
were uneven. 
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As I have already stated in a gênerai way, the duty is upon the rail- 
road Company to keep its machinery — that is, its cars, and machinery 
that are used in the opération of the railroad — in proper order; and if 
thèse draw-heads, or anything that is used in coupling cars, gets eut 
;of order, or are in bad order, that is the fault, ordinarily, of the rail- 
road. Company, because the duty and obligation lies upon the railroad 
Company to use due care, and see that they are kept in good order. 
It is their duty to repair them, and to keep them in repair, and if they 
neglect to do so there is a fault on the part of the railroad company. 
And -when it appears that the diraw-heads are out of order, and an 
employé is injured by reason thereof, he would have a cause of ac- 
tion against the eompany, if they are shown to be in fault. But in 
this particular case there is no évidence to show, and it is not claimed, 
that the draw-heads themselvea were in bad order, or were in bad 
condition, The difficulty that arises hère is jiot from the bad condi- 
tion of the draw-heads, but from thefact that draw-heads of différent 
makes and styles are brought together atthe time of making the 
coupling to couple the cars together. There is nd évidence that the 
draw-heads were in bad order, and the company cannot be said tobe 
in fault in this case on aceount of the draw-heads being in bad order ; 
80 that if any responsibility is upon the company it must be drawn 
from another source. 

That brings us to the considération of whether the company can 
require an employé to couple cars wbere the draw-heads are of différ- 
ent make, style, and construction. 

The uncontradicted évidence shows thiat, from the very business 
this company oarries on, they receive, and expect to receive, and 
their custom is to receive, and they are in faot bound to receive, 
thèse cars that are brought over Connecting roads. We ail know 
it to be the fact, and circumstances and the" évidence show that ail 
thèse railroad companies are more or less expected to receive, and do 
receive, cars from ail the différent lines of the country, and it follows, 
and is one of the necessities of the business, that thèse cars should 
be brought together and coupled, though having upon them draw-heads 
of différent makes and construction. An atteinpt to enforce any other 
rule would require and compel every railroad company in the United 
States to have just one make of draw-head. It would be impossible 
to do that, and I instruct you, therefore, that in this case négligence 
could not be predicated and found by you to exist against this rail- 
road company simply and solely from the one fact that thèse cars had 
différent draw-heads upon them. The uncontradicted évidence that 
is before you shows that the men that go into this business of switch- 
men and brakemen expect and know that they will be required every 
day to discharge their duties in coupling and uncoupling cars with 
différent draw-heads, botb in the day-time and in the night-time. It 
is from the very necessity of the case that thèse cars are brou;;ht 
together in the yards of the company, and are coupled together there, 
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that this resuit must follow. I therefore instruct you that that fact, 
that thèse cars had différent bumpers, of différent makes and shapes, 
even though they did not match, — that fact alone wonld not constitute 
négligence in the company. 

Some stress bas been laid upon the fact that there are inspectors; 
but you see it would be impossible to change this fact ; that would 
require them to change the very make of the car, and that is not done 
upon any railroad, as far as the évidence goes, and I don't think that 
obligation is laid upon a railroad company. A railroad company bas 
a rigbt to make connections witb ita cars with other cars of différent 
makes; and altbough that may impose a greater risk and a greater 
hazard upon the employé of the company, still it is one of the risks 
that pertain to the business, as it is generally carried on, and it is a 
risk and a hazard whioh the employés themselves assume when they 
undertake the business. 

It is further claimed that there is a liability on the part of the rail- 
road company, on the ground that Jarvis, the yard-master, negligently 
gave an order and instruction to the engin eer to back the train and 
accelerate its speed at the time when the plaintiff was in the act of 
undertaking to make the coupling between thèse two cars. 

Now, the first question for you to détermine is whether or not 
the yard-master, Jarvis, gave any orders to control the movement 
of the cars at the time of the accident. Did he, by any order or 
communication, either by signal or word of mouth, or by both com- 
bined, give any orders to the engineer controUing the movementa 
of that train or engine with cars attached ? If he did not do that, 
then no négligence can be predicated against the company by reason 
of the aets of Jarvis. If he gave no orders, then he was not in fault, 
and if he was not in fault the company was not in fault. If he did 
give any orders to the engineer, was he wanting in the exercise of due 
care when he gave thèse orders? That is to say, was he wanting in 
the care that an ordinarily prudent man would exercise under the 
Kame circumstances ? Hère you will bave to consider the position 
the plaintiff occupied in coupling thèse cars, and what the testi- 
mony shows is the ordinary rule and way in which thèse couplings 
are made. There bas been testimony introduced to show that when 
thèse couplings are made the brakeman is required to go between the 
cars to couple them, and is ordinarily required to give signais to con- 
trol the movements of the engine, and to instruct the engineer at what 
speed to approach the cars. If it be true that the plaintiff, as a brake- 
man, gave the signal to the engineer which he deemed to be proper, 
and directed the engineer how he, the brakeman, desired to hâve 
the cars moved, when they came up to make this coupling, and then 
after giving this signal the brakeman passed between the cars, so that 
he might make the coupling, or attempt to make it, then you will 
détermine whether any action which Jarvis took affected injuriously 
the movement of thèse cars, so that the plaintiff was a suffer'er 
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thereby. Then, under thèse circumstanees, I would charge you 
that Jarvis, altbough he was the yard-master, and a superior officer to 
this plaintiff as a brakeman, would hâve no right to give any order 
or direction, or to change the previous order that had been given by 
the brakeman, so as to subject the brakeman, without any knowl- 
edge on bis part, to any additional risk. The yard-master might 
give orders undoubtedly, if he saw there was any supervening neces- 
sity therefor, The yard-master was standing there with supervis- 
ory power; and if the yard-master saw there was reason, he might 
give the order, and he would hâve a right to give the order. Any 
brakeman would hâve a right to warn the engineer of danger, be- 
cause that is a sudden emergency in which he may act. But when 
he exercises that power he must be careful that he does no act which 
is négligent in its character. In other words, a brakeman may di- 
rect the engineer to move up to make a coupling in a proper manner, 
and if the yard-master then gives an order which the engineer obeys, 
and which results in sending back the cars with such greater power 
and force that it thereby imperils the life of a brakeman, that would 
be négligence which would justifyyou infinding that the yard-master 
was négligent in giving such an order as that. 

That was only an illustration, and not meant to intimate any facts 
in this oase. I am endeavoring to instruct you upon what my idea 
of the law is that is applicable in this case. The yard-master must 
not unnecessarily interfère with the movements of a train when a 
brakeman, having given an order, has gone between the cars, and 
when he has a right to suppose that the engineer will follow out the 
instructions that he has given him. What do you find the facts to 
be in this case ? Did the plaintiff, before he went between the cars 
to make that coupling, give the order and direction to the engineer 
how he wanted the train of cars to be moved ? If he did, and then 
passed in between the cars to make the coupling, he had a right to 
suppose that the train would be moved up in obédience to his orders, 
and that there would be no change therefrom. If the yard-master 
saw that it was absolutely necessary to change that order, he might 
do so, having regard to the safety of the brakeman who was between 
the cars. Now, then, what order did Jarvis give ? It is for you to dé- 
termine what order, if any, he gave ; and you are to détermine what, if 
any, effect that order had upon the movements of the train, if you 
ând from the évidence he gave any orders. 

If you find from the évidence that that order was obeyed by the 
engineer, but that it did not increase the risk, — did not contribute to- 
wards this accident, — then there is no complaint to be made against 
the Company. Jervis, in that case, was not in fault, unless the true 
reason of the causing of the accident was his order to the engineer. 
If that did not cause the accident no responsibility can be placed upon 
the Company therefor. But if you find from the évidence that he 
T.18,no.5— 19 
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gave an order, which order, under the circumstances, he was not jus- 
tified in giving, with exercise of due care on his part, and that order 
resulted in accelerating the motion of the train, and thereby rendered 
the business of the brakeman more hazardous, and resulted in caus- 
ing the accident to the plaintiff, then you would be justified in find- 
ing that the company was responsible for the injury which resulted 
to this plaintiff under thèse circumstances. But if you find that Jar- 
vis gave no orders but what he was justified in giving under the cir- 
cumstances, or if he gave no order at ail, or if you find tfiat what he 
did give had no effect upou the accident, then your verdict should be 
for the défendant. 

There is another principle you must bear in mind. If it appears 
from the évidence — it is a matter of défense in a case of this kind — 
if it appears from the évidence that the plaintiff himself had been 
guilty of négligence tJiat contributed to the accident, that is a matter 
of défense, and ordinarily it is for the défendant to make out their 
défense from their own teatimony, but in a case of this kind their 
défense of contributory négligence may be made out from the testi- 
mony of the plaintiff ; but, as far as your duty is concerned, it is for 
you to détermine, from ail of the évidence in the case, no matter 
which side may produco it, and answer this question, did the plaintiff 
contribute to or cause this accident through any fault or négligence 
on his part? If he did, then he cannot recover, because if it hap- 
pened by any of his own négligence he cannot maintain this action. 
If he did not, and no want of care on his part contributed to or 
caused the injury, so that he was in the exercise of due care, then 
his right of action would not be defeated. The évidence has been 
before you showing exactly what was done during the making of this 
coupling, the position that the plaintiff occupied, and how the plain- 
tiff undertook to make this coupling. The évidence has been be- 
fore you showing you the usual and proper way in which couplings 
of this kind are made. It is for you to say whether the mode of 
this coupling, the way in which it was made, was with the exer- 
cise of due care on the part of the plaintiff". It is for you to déter- 
mine whether or no the plaintiff has been guilty of the want of due 
care upon his part in the performance of that duty ; and if you think 
he has, then he cannot recover. But if he ha^ not, then, if you find 
the other issues in his favor, he would be entitled to a verdict at 
your hands. If you find in favor of the défendant, then you bave 
nothing more to do than siiiiply to say, we, the jury, find for the de- 
fendant. If you find in favor of the plaintiff, then you will be re- 
quired to estimate the amount of damages to which he is entitled. In 
the first place, the damages to which the plaintiff would be entitled 
is a reasonable compensation for the pecuniary loss he has suffered. 
It is pecuniary compensation you make to him for the loss that has 
arisen to him by reason of this accident. 

One élément of damage you may take into considération, under 
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the évidence, in this case, is a reasonable compensation for the pain 
he has suffered in the past, and may Buffer in the future. Then, 
alBO, the loss of time, when, by reason of the wounds he received, he 
was unable to earn anything, and the time he lost when he was hav- 
ing himself properly cared for; a reasonable compensation is to be, 
made to him for that. And then the injury to his hand, and the loss 
of his Angers, and the conséquent effect upon his ability to labor. 
Of course, it is uncontradicted that the resuit of this accident to the 
plaintiff was the loss of two of his Angers ; and he is therefore enti- 
tled to be compensated for the loss of bodily strength, and the loss of 
his ability to labor in whatever business he may engage in; and the 
question for you to détermine is, what a fair and just compensation 
for that would be. Of course, it is impossible for the law to lay 
down any fixed rule that is to govern you in awarding a sum in this 
case. It is necessarily left to the sound discrétion of the jury to ûx 
such reasonable sum as they believe will compensate the plaintiff 
for the injury he may hâve received ; and in cases of this kind the 
damages are to be determined without any référence to the character 
of the défendant. The injury to the plaintiff is no greater by rea- 
son of the fact that the défendant is a railroad company, than if he 
suffered it at the hands of a farmer upon his farm. THe injury to 
him and his is just the same. and it makes no différence that the de- 
fendant is a corporation, and you should not allow that fact to hâve 
any effect upon your minds as to the issues between the parties, or 
as to the amount of the damage, if you corne as far as that question. 
The plaintiff is entitled in ail cases to a fair compensation for the in- 
juries be has received. They are not to be lessened nor increased 
by reason of the fact that the défendant is a railroad corporation. 
You are to décide this case as though it was an action pending be- 
tween two individuals. 

I believe that is ail that is necessary to instruct you with regard 
to the law of the case. 

The jury returned a verdict for the plaintiff for $1,000. 

See Holland v. Chicago, M. & St. F. R. Co., ante, 243, and références, 249. 



Haetman V. FisHBECK, AdmV, etc. 

(Circuit Court, E. D. Wisconsin. October 5, 1883.) 

Estâtes of Dbceased Peesons — Jurisbiction of Countt Coukts— Noiî- 
Kesidbnt Cbbditoes. 

Notwithstanding the statutes of a state provide that the county courts of 
such state sball hâve jurisdiction over the estâtes of deceased persons in that 
state, and limit the time within which claims against such estâtes must be 
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flled, and actions brought torecover thereon bycreditors résident of that atate, 
a citizen of another state, teing a créditer of the testator or intestate, cannot 
be acted upon by any proceedings under that statute, unless he sliall hâve vol. 
untarily made himsclf a party to them, so as to impair his constitutional and 
légal rights to sue the exécuter or administrator in the circuit court of the 
United States. ISuydam v. jBroadnax, 14 Pet. 67. 

2. Samb—Jurisdiction of Fédéral Courts. 

The circuit court for any district embracing a particular state will hâve juris- 
diction of an equity proceeding against an administrator, if, according to the 
receivcd principles of equity. a case for équitable relief is stated, even though 
by a peculiar structure of the state probate System sucha procetding could not 
be maintained in any court of the state. 

3. Same — Action bt Non-Rbsidknt Cbeditor. 

The circuit court of the United States has jurisdiction of an action by a non- 
resident créditer against a résident executor or administrator upon à debt of 
his décèdent. 

4. Same— Limitations. 

The limitation of time within which by the statute elaims must be presented 
for allowance in the probate court, is inséparable from the peculiar procédure 
prescribed ; it is a part of that procédure, and so not like a gênerai statute of 
limitations, and can only be applied to parties who are bound by such spécial 
mode of procédure. 

At Law. 

Davis, Reiss é Shepard, for plaintijï. 

Emil Wallber, for défendant. 

Dyeb, J. This is a common-law action, upon a money demand, 
brought by the plaintiff against the administrator of Eudolph Nern, 
deceased, to recover from the défendant, as such administrator, a 
aertain sum alleged to be due to the plaintiff on aecount of loans of 
money made to the intestate in 1881. The plaintiff is, and was at 
the time the alleged indebtedness was incurred, a citizen of Missouri, 
and the inference is, from the averments of the complaint, that the 
loans were made in that state. 

In the state of Wisconsin, of -which the deceased was a citizen, 
and where his estate is situated, the county courts hâve exclusive 
jurisdiction of the settlement of estâtes of deceased persons, and by 
statute it is made the duty of any such court, on granting letters 
testamentary or of administration, to receive, examine, and adjust 
the daims and demands of ail persons against the deceased, or to 
appoint commissioners for that purpose. It is further provided by 
the state statute that the county court shall appoint convenient times 
and places when and where the court or commissioners will receive, 
examine, and adjust such elaims, and shall give notice of the times 
and places fixed for that purpose, by publication or otherwise. The 
statute, in other and further provisions, prescribes a course of pro- 
cédure in the présentation, hearing, and disposition of elaims and 
iemands, and then déclares that "every person having a claim against 
a deceased person, proper to be allowed by the court or commissioners, 
who shall not, after notice given as required, » • * exhibit his 
claim to the court or commissioners within the time limited for that 
purpose, shall be forever barred from recovering such demand, or 
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from setting off the same in any action whatever." Pinally, the 
statute forbids the commencement of any action against an exécuter 
or administrator, excepting actions for the recovery of speciflo real 
or Personal property, or actions to establish, enforce, or foreolose a 
lien or right of lien on real or personal property. 

One of the défenses interposed by the défendant to the présent ac- 
tion is that, at the time of tihe death of the intestate, he was au inbab- 
itant of this state ; that the défendant was appointed administrator 
of the estate of the deceased by the county court of Milwaukee county, 
sitting in probate; that said court, by order duly entered, directed 
that ail claims and demands against the estate be received, examined, 
and àdjusted by the court, and limited the time within which claims 
of creditors should be presented; that notice of such time and of the 
place where claims should be presented was duly given, as required 
by statute ; that the plaintiff knew of the death of the intestate, and 
of the action of the court in the premises, but that he did not présent 
bis claim for allowance within the time limited for the purpose, 
whieh time expired before the commencement of this suit ; and that, 
therefore, he is barred from maintainiog the action, or from recover- 
ing the amount of Lis demand in any action whatever. 

This défense is demurred to, and the question to be determined is, 
do the facts therein stated constitute any défense to the action? I 
am clearly of the opinion that they do not, and that the demurrer 
should be sustained. Undoubtedly, in the absence of the statute re- 
feried to, the usual common-law remedy would be open to the plain- 
tiff and could be enforced against the administrator. This was con- 
ceded on the argument. To maintain the defendant's contention it 
must, therefore, be made to appear that the state statute opérâtes as 
an abrogation of that remedy, even in the case of a citizen of another 
state suing in this court. Such efifect cannot be given to the statute. 
The spécial course of procédure prescribed by the statute is, of course, 
effective to bind ail citizens of the state, and opérâtes to protect the 
administrator or exécuter against suit by such persons. Such were 
the cases in judgment cited on the argument. LÂghtfnot v. Cole, 1 
Wis. 36 ; Lannon v. Hackett, 49 Wia. 261 ; [S. C. 5 N. W. Eep. 574;] 
and Carpenter V. Murphy, Wis. Leg. N. June 9 and 11, 1883; [S. 
C. 15 N. W. Eep. 798.] It is also probably true that if a citizen of 
another state, in a case like this, invokes the aid of the state court in 
the enforcement of a remedy, he will be remitted to the court having 
spécial and exclusive jurisdiction of the subject-matter, and be held 
Bubject to the provisions of the statute referred to. Commercial Bank 
of Kentucky v. Slater, 21 Minn. 174. 

But it is the constitutional right of a citizen oî another state, where 
bis demand is adéquate in amount, and other prerequisites to juris- 
diction exist, to sue in this court, and that right cannot be affected 
by state statute. In other words, the law of a state limiting the 
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remédies of its citizens iîi ita own courts cannot be applied to prevent 
the citizens of otlier states from suing, in the courts of the United 
States in that state, for the recovery of any money or property there 
to which they paay be le^ally or equitably entitled. Union Bank of 
Tennessee v. Jolly's Adm'rs, 18 How. 503. It is to be observed that 
the only question hère is as to the right of the plaintiff to bring thiè 
suit, and to proseoute it to judgment in this court; and there is not 
involved any question of the ultimate courge of procédure essential 
to enforcement of the judgment against the estate, if a judgment 
shall be recovered. The statute is one which, by the exemption it 
gives to esecutors and administrators from suit, would seem to imply 
a déniai to creditors of the intestate of the right to sue without regard 
to the state of which the creditor may be a citizen, or where the debt 
was contracted. Suydam v. Broadnax, 14 Pet. 67. But the judiciary 
act of the United States provides that the circuit court shall hâve 
original jurisdiction of ail suits of a civil nature, at common law or in 
equity, wliere the matter in dispute, exclusive of costs, exceeds the 
sum or value of $500, and the suit is between a citizen of the state 
where it is brought and a citizen of another state ; and, as was said 
by the court in the case last eited, it was certainly intended by this 
statute "to give to suitors having a right to sue in the circuit court, 
remédies co-extensive with thèse rigbts. Thèse remédies would not 
be 80, if any proceedings under an act of a state législature, to which 
a plaintifï was not a party, exempting a person of such state from 
suit, could be pleaded to abate a suit in the circuit court." 

The proposition of counsel is correct, that, in the absence of légis- 
lation upon the subject by congress, the courts of the United States 
recognize the statutes of limitation of the several states, and give 
them the same construction and effect as are given them by the local 
tribunals. McCluny -v.Silliman, 3 Pet. 270; Ross v. Duval, 13 Pet. 
45 ; Leffingwell v. Warren, 2 Black, 599. Çut it can hardly be con- 
tended, I think, that the statute in question créâtes a limitation to 
which the rule or priûciple invoked is applicable. It is not like the 
gênerai statute of limitations of the state, which, in cases of contract, 
limits the time for the commencement of an action to six years. 
Hère the statute prescribes a certain course of procédure in connec- 
tion with the settlement of estâtes, to be pursued by creditors in the 
enforcement of their claims. It provides a certain remedy, which is 
made exclusive in the state. The limitation of time within which, 
by the statute, claims must be presented for allowance in the probate 
court, is inséparable from the peculiar procédure prescribed. It is 
part of that procédure, and so not like a gênerai statute of limita- 
tions; and as the plaintiff hère was not bound to pursue that remedy, 
but being a citizen of another state can sue in the fédéral court, be 
is not afïected by a limitation which cannot be senarated from the 
spécial statutory mode of procédure. 
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The conclusions arrived at are supported by adjudicated cases 
analogous in principle. 

In Ky. Go. v. Whitton, 13 Wall. 285, the right of action existed only 
by virtue of a state statate; and, although the statute required the 
action to be brought in the state court, the suprême court held that 
this did not preveht a citizen of another state from màintaining an 
action based upon the statute in the fédéral court. In the opinion 
it is said : 

"In ail cases where a gênerai right is thus conferred, f1 ean be enforced in 
any fédéral court having jurisdiction of the parties. Itcannot be withdrawn 
from the cognizance of such fédéral court by any provision of state législation 
that it shall only be enforced in a state court." 

In Suydam v. Broadnax, supra, it -was held that a statute of a 
state, barring ail actions at law against the executors and adminis- 
trators of estâtes judicially declared insolvent, cannot be pleaded as 
a bar to an action, by a citizen of another state, in a circuit court of 
the United States. Hère was a state statute under ■whieh the insolv- 
ency of estâtes might be ascertained and adjudicated by the orphans' 
court. After such ascertainment of insolvency, the statute provided 
for the appointaient of commissioners for the allowance or disallqw- 
ance of claims, and it declared that ail claims of creditors, not put 
before the commissioners within the time limited, or otherwise 
allowed, should be forever barred,. and that no suit should be com- 
menced or sustained, against any executor or administrator, except 
in certain cases, of which the case decided was not one. It is true, 
the statute expressly excepted from the bar therein declared, debts 
contracted oui of the. state, but the court sustained the plaintifif's 
right to maintain his suit in the fédéral court, unaffected by the stat- 
ute, on the broad ground of constitutional and légal right. And, in 
addition to what has been already quoted from the opinion in the 
case, the court said : 

"Though this is a statute intended to act upon the distribution of insolvent 
estâtes, and not a statute of bankruptcy, whatever exemption it may give 
from suit to an executor or administrator of an insolvent estate against the 
citizens of Alabama, a citizen of another state, being a creditot of the testa- 
tor or intestate, nànnot be acted upon hy any proceedings under the statute, 
unless he shall hâve voluntarily niade himself a party in them, so as to im- 
pair his constitutional and légal right to sue an executor or administrator in 
the circuit court of the United States." 

Thèse observations seem directly pertinent to the case at bar. 

This case was followed by the similar case of the Union Bank of 
Tennessee v. Jolly's Adm'rs, supra; and in Payne v. Hook, 7 Wall. 
425, it was held that the equity jurisdiction and remédies conferred 
by the constitution and statutes of the United States cannot be lim- 
ited or restrained by state législation, and are uniform throughout 
the différent states of the Union; hence the circuit eoiirt for any 
district embracing a particular state will hâve jurisdiction of an 
equity proceeding against an administrator, (if, according to the re- 
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ceived principles of equity, a case for équitable relief is stated,) not- 
withstanding that, by a peouliar structure of tbe state probate System. 
such a proceeding could not be maintained in any court of the state. 
Demurred sustained. 

Statutes sirailar to the Wisconsin statute, •whîch was pleaded in bar of the 
action in the principal case, exist in most, if not ail, of the states ; the dif- 
férence in thèse statutes being chiefly the length of time limited within which 
to bar the claim of a credltor of a décèdent. 

Statutes of limitation may be of three kiuds : they may be such as are passed 
merely to apply to the jurisdiction of a court, being enacted for the purpose 
of prohibiting certain courts from taking cognizance of actions that are 
brought after a certain time; on the other hand, they may be such as déclare 
in terms that the contraot shall betaken to be utterly extinguished if not sued 
upon within a specified time; again, they may be of an intermediate charac- 
ter, and déclare that no action eau be brought, after a certain time specified, 
upon a contract made within the state. ïhe flrst and third of thèse are di- 
rectory, and are held to be in régulation of the proceedings in the courts af- 
fected thereby.i But if a statute be gênerai, without a direct application to 
foreign contracts, itseems proper to adopt the rule that its construction shall 
not be extended to such contracts.^ In this case an action was brought in 
the United States circuit court for the district of Khode Island against a citi- 
zen of Bhode Island, upon a contract made in a foreign eountry with a citizen 
of that eountry. The def endant.had been dlscharged from bis debts, under the 
insolvent laws of Khode Island, and pleaded that discharge in bar of the ac- 
tion. It was held that the Rhode Island statute, while it of necessity con- 
trolled ail the citizens of Rhode Island, could not hâve any extraterritorial 
effect, and therefore the plaintiflE could not be barred by it, in the United 
States court. This is the position taken by Dyer, J., in the principal case. 
Principle sustained.* 

The contrary seems to be the ruling in Pratt v. Northam,* it being there 
held that the statute of limitations of liliode Island, of suits against executors 
or administrators, is a good bar both at law and in equity. 

By the thirty-fourth section of the act of 1789 it was provided that the 
laws of the several states, except when the constitution, treaties, or statutes 
of the United States shall otherwise require or provide, shall be regarded as 
rules of décision in trials at comraon law, in the courts of the United States, 
wliere they apply. FoUowing the provisions of this statute, the courts of the 
United States will recognize such laws as binding upon the courts in ail mat- 
ters touohing any local statute or usage, or affecting the title to land, or any 
principle which has become a rule of property.^ 

But no state law can, proprio vigore, affect the process of the courts of the 
United States.» 

In most cases which are brought before the courts of the United States the 
court is called upon to enforce the laws of tlie state. It would, therefore, be 
straage if the judicial expositions of those laws given by tlie highest court in 
such state should not be followed.' The peace of society and security of titles 

iLe Roy V. Orownlnsheild, 2 Mason, 151, 1B8. BBoj ce v. Tabb, ISWall. H6. 

2Van Reimsdyk T. Kane, t Gall. 371. «Catherwood v. Gapeto, 2 Curt. 94; Keary v. 

SHydev.Stone, 20 How. 170; Golden V. Prince, Farmers' & Merch. Bank, 16 Pet. 89; Dromgoole 

3 Wash. 313; Catherwood T. Gapete, 2 Curt. 94; v. Partners' 5t Merch Bank, 2 How. 241 ; Bell v. 

Green's Adm'x v. Creighton, 23 How. 90; Boyle Davidson, 3 Wash. 321); Cralg v. Brown, Id. 5t8; 

V. Zacharie, 6 Pet. 668; Shelby v. Bacon, 10 How. New England Screw Co. v. Bliven, 3 Blatchf. 240; 

70; Riggs V. Johnson Co. 6 Wall. 187; and tlie U. .S. v. Wonson, 1 Gall. 5, 18; Babcock ï. Wes- 

cases cited in the principal case. toi, Id. 168. 

45 Mason, 93. 7 ureeu t. Neal, 6 Pet. 291. 
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requîre that the courts of the United States shall eonform to such construc- 
tion.' 

It is, accordingly, generally held by the United States courts that the deci8_ 
ions of the highest court of a state are obligatory upon the United States 
courts,^ especially if such décisions hâve been uniform ;5 but not in questions 
of gênerai commercial law;* and where the question involved in construction 
of Ihe state statute practically affects the remédies of creditors, which are pro- 
tec;ted by the court, the United Statea court will exercise its own jndgment on 
the meaning of the statute, irrespective of the décisions of the state court, 
and, if it deems those décisions wrong, will not follow them;* but where 
the décision of the highest court of the state construing a statute bas beèn 
approved by the United States court, and afterwards the state court changes 
its décision, the United States court will not be bound to follow the later dé- 
cision of the state court;* but the construction given by the suprême court of 
the state to a statute of limitation will be followed by the suprême court of 
the United States in a case decided the other way in the circuit court before 
the décision in the state court;' and such décision as to the statute of limita- 
tions will be binding on the United States courts, whatever they may think 
of its soundness on gênerai principles,* but ttiey will not follow décisions of 
the state courts, or statutes of the state, in the matter of régulations or re- 
strictions placed upon courts of the state. Such provisions are exclusively 
addressed to state tribu nais, and hâve no efflcacy in courts of the United 
States, unless adopted by them.* 

The courts of the United States hâve been quite jealous of the constitutional 
provision that entitles a citizen of one state to bring suit against a citizen of 
another in the circuit court of the United States. 

Thus, in Hyde v, Stone,^" it is asserted that the courts of the United States 
are bound to proceed to judgment and to afford redress to ail suitors who are 
before them in âny case which cornes properly within their jurisdictioii, and 
that they cannot abdicate that authority in f avor of any other jurisdiction ; and 
f urther, that tins constitutional right cannot be impaired by any state légis- 
lation which préscribes the mode of redress in its own courts. This same 
doctrine is held in Union BanJt of Tennessee v. Jolly's Adm'r;^^ Ry. Co. v. 
Whitto7i;^^ and Payne y.Hook.^^ 

In Union Bank of Tennessee v. Jolly's Adm'r,'^* the United States court 
maintained that it could not be ousted of its jurisdiction by the statute of 
Mississippi, although it Iiad been decided by the highest authority in Missis- 
sippi ^^ that creditors whose claims hâve not been presented to the commis- 
sioners (provided by statute to adjust claims against insolvent estâtes) are 
forever barred, even when the estate proves not to be insolvent; and also in 
Trezevant v. Tindall " that the creditor must présent his claim to the commis- 
sioners even where he had a suit pending against the administrator 

IRoss V. M'Lnng, 6 Pet. 283. «Gelpckov.Dnbuqne, 1 WaU. 176. 

8 Bailey v. MaKwlro, 22 Wall. 215 ; Warren T. 7 Moores v. Nat. Bank, 104 U. S. 626. 

Lefflngwell, 2 Black. 699j Gut v. State, 9 Wall. STioga R. R. T. Blossburg k C. R. E. 20 Wall. 

36; Fairfleld T. Oonntyof Gallatin, 100 U.S. 47; 137. 

Elmendoif V. Taylor, 10 Wheat. 162; Jackson v. SBoyle v. Zacharle, 6 Pet. 658; Shelby v. Ba- 

Chew, 12 Wheat. 153; U. S. T. Morrison, 4 Pet. cou, 10 How. 70; RIggs v. Johnson Co. S Wall. 

124; Henderson v. Grlffin, 6 Pet. 161 ; Hlnde y. 187; Bell v. Davidson, 3 Wash, 329. 

Vattier, Id. 398. loubl snpra. 

STownsend v. Todd, 91 U. S. 452; Allen v. u 18 How. 603. 

Massey, 17 Wall. 354; Swift v. Tyson, 16 Pet, 1; 1S13 Wall. 270. 

Chicago OUy v. Robbins, 2 Black, 428; Post v. M7 Wall. 425. 

Sup'rs, 105 U.S.667. 14 Ubi supra. 

iRailroad Co. V. Nat. Bank, 102 U. S. 14; Swift «Allen v. Keith, 26 Miss. 2%; Andersen T. 

T. Tyson, 16 Pet. 1; Gates v.Nat. Bank, 100 U. Tindall, Id.332. 

S. 239; Watson v.Tarpley, 18How. 517. W 13 Smedes & M. 311, 

SButz V. City of Muscatiue, 8 Wall. 575. 
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In Raîlway Co. v. Whitton,'^ the peculiar statute of the state was urgoi ag a 
reason why no jurisdiction could be maintained by the United States court, 
but it was said by Field, J.:* " ïhestatutes of nearly every state provido for 
the institution of numerous suits, such as for partition, foreelosure and the 
recovery of real property, in particular courts and in the counties where the 
land ia situated, yet it has never been pretended that limitations of this 
character could affect in any respect the jurisdiction of the fédéral court over 
such suits, where the citizenship of one of the parties was otherwise suHi- 
cient." 

In Payne v. Hook,^ it being urged that Payne was bound to proceed in the 
probate court of Calloway county, Missouri, on account of the peculiar pro- 
visions of the statute of Missouri, Davis, J., said: "If this position could 
be maintained, an important part of the jurisdiction conferred upon the féd- 
éral courts by the constitution and laws of cqngress would be abrogated. 
* * * Of what value would that right" (the right of the citizen of one 
state to sue the citizen of another state in the United States court) " be, if the 
court in which the suit is instituted could not proceed to judgment and af- 
ford a suitable means of redress ? The right would be worth nothing to the 
party entitled to its enjoyment, as it could not produce any bénéficiai result." 

The provision of the Missouri statute, which had not been complied with 
on the part of Payne, had been adjudicated upon by the siipreme court of 
Missouri, and it had been there determined that the limitation applies to ail 
courts and supersedes the gênerai statute of limitations.* 

The equity jurisdiction of the courts of the United States Is to be exercised 
uniformly throughout the United States, and will not suffer any modification 
from the législation of the states, or. the practice of their courts ;8 and it may 
be exercised, notwithstanding the local law of the state where the suit is 
brought allows the créditer to proceed by a peculiar process at law ; ' and if 
the law of the state has provided relief àt law in the stàte courts which equity 
alone could previously give, this does not affect the équitable jurisdiction of 
the courts of the United States:'' nor can they be concluded in a matter of 
gênerai equity jurisdiction by a décision of the state courts;' and this équita- 
ble jurisdiction will be exercised over executors and administrators, and can- 
not be barred by subséquent proceedings in insolvency in the probate court 
of the state.» 

In the principal case JudgeDYEK says: " There is not involved any question 
of the ultimate fcourse of procédure essential to enforcement of the judgment 
against the estate, if a judgment shall be recovered." He thereby intimâtes 
that questions of great seriousness may arise, as to the manner in which the 
judgment of the court can be enforced, in the face of the limitation established 
by the Wisconsin statute. This is really the important question ; for how can 
there be " a Suitable measure of redress" unless the United States court may 
proceed to the enforcement of its judgment? Although the plaintiff had en- 
joyed his " constitutional right to sue in this court," yet would pot that " right 
be worth nothing to the party entitled to its enjoyment " if the resuit of the 
suit could not be einforced by due process? Yet in Williams v. Benediot^o it 
was expressly held that the plaintiff in the United States court could not take 
any advantage from his action in that court, but must come in with other 
creditors of the décèdent, precisely as if he had proceeded under the Missis- 
sippi statute in the flrst instance. In this case it is said by Gkier, J. : " " The 
jurisdiction of the probate court has attached to the assets; they are in 

lUbl «Dprs. «C. s. T. Howland, 4 Wheat. 108. 

« 13 Wall. 836. T Cropper T. Coburn, nbl saprs. 

iUblsnpra. «FlHgg v. Mann, 2 8umn. 487. 

« Montellas t. Sarpy, 11 Ms. 837. ♦ Green's Adm'x T. Creighlon, 23 How. M. 

«LWingston v. Story, 9 Pet. 632; Cropper T. 108 How. 0? 

Cob' i, 2 Curt. 466. l» Page 112. 
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gremîo legis. And if the marshal were permitted to seize them under exécu- 
tion, it would not only cause manifest injustice to be done to the rights of 
others, but be the occasion of an unpleasant eonflict between courts of sep- 
arate and independent jurisdiction." ïhe same priuciple was reiterated in 
Tonley y. Lavender,^ in which the opinion was pronounced by Davis, J., who, 
notvvithstanding what he said in Payne v. ffook, held that where the statute 
of a State placed the whole estate, real and personal, of a décèdent within the 
custody of the probate court, so that the assets might befairly and equally dis- 
tributed among the creditors, without distinction as to whether they were rés- 
ident or non-resident, a non-resident créditer niiglit get judgment in the féd- 
éral court against tlie résident exeeutor or administrator and corne in on the 
estate, aceording to the law of the state, for such payaient as that law, 
marshaling the rights of creditors, awarded to his class. But he denied to 
such créditer any right, becausehehad obtained judgnoentinthe fédéral court, 
to issue exécution and take precedence of other creditors who had no right 
to sue in the fédéral court, and held that if he did issue exécution and sell 
land, such sale was void. 

The class of statutes under discussion being limitations of the first class, 
heretofore mentioned, and therefore considered as directory, and in nowise 
extinguishing the contract, and, by numerous décisions, the courts of the 
United States having held that, while recoguizing and being bound by the 
statutes of limitation of the second class in the varions states, they were in 
no manner conclnded by statutes of this kind, the sustaining of the demurrer 
in the principal case was entirely proper. But, in view of the inability of 
the United States courts to award exécution on judgments of this kind, it 
may be fair to ask whether the event of such cases would " produce any bén- 
éficiai resuit." William Talcott. 

mto York City, Novemher 8, 1883. 

121 Wall. 276. 



Chandler V. TowN OF Attica. 
(Oîreuit Court, N. D. New York. November 3, 1883.) 

1. MnniciPAi, Bonds— "Tax-Patehs," Uîînecbssart Allégations iKPBTrrroNBy. 

A pétition alleging that the signera are a majoritv of the tax-payers of a cer- 
tain town, held. nôt invalldated by the omission after tlie word "tax-payers ' 
of the words "not including those taxed for dogs or highway tax only," found 
in the flrst section of the bonding act, wheie tlie législature lias, in the same 
section, defined the word " tax-payer " to mean a person taxed for real or Per- 
sonal property, " not including those taxed for dogs or highway tax only, " It 
was not necessary to repeat the définition and the exclusion each time the word 
was used. It meant what the act declared it to mean, and no explanation or 
qualification was necessary. 

See discussion of the same suhject in Uiéh v. Tmen ofMentz, 18 Fbd. Rep. 52. 

2. Samb — ItEiBSirB op Bonds — Waivbr of Dbfects in Old Bonds. 

When a town, acting through the properly constituted authorities, has for 
its own beneflt destroyed its old bonds and issued new ones in theirstead, it wiil 
not be allowed to urge the same défenses which might hâve been interposed 
to the surrendered obligations : thèse défenses and defects the holder of the 
new bonds has a right to assume were settled and waived by the canceling of 
the old bonds and issue of the new 

Motion for New Trial. 
Ecdfield d H'dl, for plaintiff. 
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Çogswell é Bentley, for défendant. 

CoxE, J. The plaintiff sues upon interest warrants alleged to hâve 
been made and issued by the défendant. At the June circuit the 
plaintiff recovered a verdict. The défendant now môves, upon a case 
and exceptions, for a new trial. On the twelfth day of August, 1873, 
certain tax-payers of the town of Attica presented a pétition to the 
suprême court of the state of New York praying for authority to bond 
the town in the sum of $20,000 in aid of the Attica & Arcade Eail- 
road Company, "pursuant to the provisions of ehapter 907 of the 
Laws of * * * 1869, and the act or acts amendatory thereof." 
Chapter 925, Laws 1871, amendingthe act of 1869, provides (section 
1) that "whenever a majority of the tax-payers of any municipal cor- 
poration in this etate, who are taxed or assessed for property, not in- 
cludingthosetaxedfordogsorhîghwaytaxonly, * * * shallmake 
application to the county judge, * * * by pétition, verified by 
one of the petitioners, setting forth that they are such majority of 
tax-payers," etc. The same act defines the word "tax-payer" to 
mean "any person or corporation assessed or taxed for property, 
* * * not including ihose taxed for dogs or highway taxonly." The 
pétition in this case did not contain the italieized words. The court, 
pursuant to the provisions of chapter 883, Laws 1872, referred it 
to a référée to take proof of the facts set forth in the pétition, and 
report the évidence, with his conclusion of law and fact, to the court. 
The référée found that "the aggregate number of tax-payers * * * 
who are taxed or assessed upon the last preceding tax-list or as- 
sessment roU of said corporation, not including those taxed for dogs or 
highway taxonly, 13 486; and that the number of tax-pa3-ers * * « 
joining in the said pétition, who are taxed or assessed for property 
upon the said * * * loW, not including those taxed for dogs, etc., 
is 259; being 15 in excess of a majority." This report was pre- 
sented on the twentieth day of August, 1873, and, based upon its 
findings and conclusions, the court adjudged and determined that the 
necessary majority in number and amount had tmited in the péti- 
tion. Commissioners were appointed, and the bonds were issued in 
the spring of 1874-. On the twenty-third day of May, 1880, a major- 
ity of the commissioners met at the village of Attica and resolved that 
the bonded indebtedness of the town, principal and interest, should 
be retired and funded, and new 5 per cent, bonds issued therefor, as 
authorized and provided by chapters 75 and 317 of the Laws of 1878, 
as amended and supplemented by chapters 12 and 146 of the Laws 
of 1880. On the twentieth day of August, 1880, the commissioners 
filed a certificate, as required by law, stating that they had taken up 
and canceled ail the bonds of the town issued in aid of the Attica & 
Arcade Railroad, amounting to $25,700, and had issued new bonds 
therefor. The entire issue of the new bonds was purchased at par 
by George K. Sistare's Sons, and the bonds in suit ■ were by them 
sold, at a premium, to the plaintiff. 
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It is argued for the défendant {liât because of the omission of the 
■words "not including those taxed for dogs and highway tax only" from 
the pétition, the court never acquired jurisdiction, and ail the subsé- 
quent proceedings were null and void. In order to maintain this 
view it is necessary to reject the définition given to the word "tax- 
payer" in the first section of the statute. If the word means what 
the act déclares it to mean, the négative statement referred to was 
not required, and its présence would hâve rendered the pleading 
tautological and inartistio in a marked degree. Its use would be 
tantamount to the absurdity of the citizens of this state presenting a 
pétition commencing, "We, the citizens of New York, not including 
the citizens of Massachusetts." No good reason can be assigned 
which required the pleader to repeat the statutory définition on each 
occasion that he used the word. The clause referred to is statéd 
parenthetically. It appears nowhere except in the places mentioned. 
Elsewhere in the act the word "tax-payer" is used without any qual- 
ifying words; for instance, in the second section no référence what- 
ever is made to the excluded persons, the word "tax-payer" being 
used as alone suffioient to oonvey the meaning of the law-makers. 
After taking the required proof, the judge shall détermine — what? 
That the petitioners "represent a majority of the tax-payers oî s&ià 
municipal corporation ; " not that they represent a majority of the tax- 
payers, "not including those taxed for dogs," etc. And yet can it be 
seriously maintained that the omission of thèse words made it obliga- 
tory upon the judge to take those taxed only for dogs or highways 
into considération in arriving at his conclusions? Certainly not; 
and this is so because of the définition, and for that reason alone. 
If "tax-payer" means a person taxed for property other than dogs, 
etc., in the second section, why does it not hâve the same meaning 
in the first section ? Is it not f air to assume that if the présence of 
the disputed clause in the pétition was intended to be a condition 
précèdent to thq regularity of the proceedings, that some mention 
would hâve been made of the subject when the legisla;ture came to 
prescribe the contents of the more formai and important document 
— the judgment ? The object of the law-makers was to exclude those 
taxed for dogs and highways only from participating in the bonding 
proceedings. This was accomplished clearly and effectually by the 
définition of the word "tax-payer." Nothing else was needed. 

But this question was f uUy considered in the récent case of Rich y. 
Toîon of Mentz, 18 Fbd. Ebp. 52, and it is perhaps unnecessary to 
reiterate what was there said. The court should not, unless the ar- 
gument is very clear and unanswerable, permit a narrow construc- 
tion in favor of a point so technical to destroy, in the hands of an 
honest holder, obligations which hâve been solemnly issued, and re- 
peatedly recognized as valid and binding by the obligors. 

It cannot be said, as in the Mentz Case, that the récent décision in 
Cowdrey v. Caneadea, 16 Fbd. Ebp. 532, is a controUing authority. 
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In that case, althougli the aot of 187 1 was in force, each step was 
taken under the act of 1869. The p îit'ition, the judgment, and the 
bonds themselves state affirmatively that ail the proceedings were un- 
der the original act, whoUy ignoring the amendments of 1871. In 
the case at bar, on the contrary, beginning with the. pétition, it is 
apparent that the bonding was accomplished with full knowledge of 
the provisions of the amendatory acts ; and, as bas been seen, the 
référée, upon whose report the adjudication was based, expressly finds 
that the reqaisite number, excluding the proscribed persons, had pe- 
titioned. The learned judge who wrote the opinion in the Caneadea 
Case expressly déclines to décide whether the omission of the words 
referred to from the pétition would hâve rendered the subséquent 
proceedings void provided they appeared in the judgment. 

There is uothing of which to predicate the assumption that the 
bonds would hâve been declared invalid had there been in that case 
an affirmative finding that no person had been counted who was 
"taxed for dogs or highway tax only," A person examining the record 
wculd then havé found that every requirement of the statute, even 
assuming defendant's construction to be the correct one, had been 
fulfilled. The proof being sufficient and the finding correct, the judg- 
ment, by a familiar rule, should not be permitted to fail by reason of 
an inconsequential omission in the pleading. 

But a much stronger case of ratification and estoppel is hère pre- 
sented than in either of the cases mentioned. In addition to the facts 
there appearing, thèse bonds, upon their face, contain the statement, 
inter alla, that they are funding bonds of the town of Attica. They 
then proceed in the foUowing words : 

" Whereas, the said town of Attica has heretof ore issued its honds, to the 
amount of $20,000, in conformity with the laws of the state of New York, au- 
thorizing municipal corporations to issue their bonds, and which honds consti- 
tute the soie bonded indebtedness of aaid town, and still remain wholly unpaid ; 
and — 

" Whereas, the said town of Attica, by the offlcers or Boards who were au- 
thorized to issue such outstanding bonds, is desirous of retiring said bonds, 
iiow bearing interest at the rate of seven per centum per annura, and which 
bonds hâve notyet become due, by theissuance of bonds for the same amount, 
bearing a lower, to-wit,'flve per ceulum per annum, rate of interest, pursuant 
to the provision of the act of the législature of the state of New York, 

* * * passed March 25, 1878, and the act * * * in amendaient 
thereof, passed May 22, 1878. 

"Now, therefore, the said town of Attica, to effect such object, aeknowl- 
edges itself indebted to the bearer in the sum of $1,000, in considération of a 
bond above mentioned of like amount, retired and delivered up to said ofBcers 

* * * to be canceled, which sum the said town of Attica promises to pay 
to the holder hereof . * * * 

"In testiniony whereof, the undersigned, duly-appointed commissioners of 
said town, * * * hâve," etc. 

It is dbubtless true that if the original bonds were nuU and void, 
no subséquent act on the part of commissioners who were never le- 
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gally appoînted could validate them. It is also true that the utter- 
ance of the fuuding bonds was suflScient to waive the gravest irregu- 
larities, and estop the town from taking advantage of défenses 
founded upon the mistakes of its own agents. Town of Aroma v. Au- 
ditor of State, 15 Fed. Eep. 848. It was, in effect, saying to the bond- 
holders : "Although there are défenses to thèse bonds, we pref er to 
avoid litigation, and if you will extend the time of payment and accept 
a lower rate of interest we will roaclinowledge our indebtedness, and 
issue an obligation to whioh no défense can be urged." The com- 
missioners were appointed by the suprême court of the state. For 
seven years they had acted by virtue of that appointment, exercising 
the powers and discharging the duties of their office. Certainly they 
were de facto officers. No attempt had been made to impeach their 
title or question their authority. The f unding act of 1878 oonferred 
very broad and quasi judicial powers, Pursuant to its provisions the 
commission ers proceeded to détermine what the honded indebtedness 
was, call it in, and issue new bonds bearing less interest. Their 
power was restricted in two particulars. They could not act — First, 
unless the old bonds were retired and new ones bearing less interest 
substituted ; and, second, if the old bonds had been declared invalid 
by the final judgment of a compétent court. Neither restriction was 
présent in this case. Irregularities and errors there may hâve been, 
but ail thèse were waived and swept out of existence when the town, 
for its own benefit, destroyed the old bonds and issued new ones in 
their place. It would be inéquitable and unjust to permit a debtor 
who bas thus induced his créditer to accept a less valuable security, 
to urge the same défenses which might hâve been interposed to the 
surrendered obligation — défenses which the créditer had à right to 
assume were settled and waived when he consented to the change. 
No holder of municipal bonds would agrée to exchange them if in 
doing so he must take the risk of ail irregularities in the new proceed- 
ings in addition to those already existiug. Although the facts are 
somewhat dissimilar, the language of the suprême court in County of 
Jasper v. Ballon, 103 U. S. 745, is applicable tô the présent discus- 
sion. The chief justice says: 

" Wliether thèse [oldj bonds were valid was, so far as any direct décisions 
were concerned, an opôn question, and certainly not free from donbt. Under 
thèse ciicumstances the question was directly put to the people of the county, 
in a manner authorized by law, whether they would recognize thèse bonds as 
'binding and subsisting fegal obiiga,tiôns,' and issue in lieu of them otlier 
bonds liaving 20 years to run and bearing 7 per cent, interest instead of 10 ; and 
they by their votes said they would. * * * If the people intended to rely 
on their défenses to the old bonds, then was the time for them to speak and 
V)y their vote say that they would not recognize them as binding obligations. 
By voting the other way.they; in effect, accepted them as légal and subsisting, 
* * * and said to the holders if their proposition was accepted, no ques- 
tion of illegality would be raised. Their offer hïiving been accepted^ they are 
iiow estopped from insisting Upon an irregnlarity which they hâve by their 
voles voluntarily waived, vvith a full knowle ige of the facls. * * * As 
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was very properly said below by the learned circuit judge, ' there raust be an 
end of thèse contesta and défenses some time or other.' " 

In addition to the authorities oited upon thèse questions in Rich 
V. Mentz, see the following : County of Moultrie v. Eockingham Bank, 
92 U. S. 631; Marcy v. 08wego,ld. 637; County of Warren v. Marcy, 
97 U. S. 96; ComWs v. BoUes, 94 U. S. 104. 

In the light of ail the facts and circumstanees I cannot think that 
the défendant is in a position to avail itself of the défense based 
upon the alleged defect in the original proceedings. 

The point disputing the suffieiency of the proof of the bonds, and 
of the identity of the coupons, is not well taken, in view of the allé- 
gations of the answer, the stipulation of the defendant's attorneys, 
the évidence of Mr. Sistare, and the admission at folio 176, which 
the défendant accepted and used as part of its case. 

I hâve examined the other exceptions argued, and think uone of 
them well founded. Motion for new trial denied. 



Smith v. Mbmphhis & L. E. E. Co. 

(Vircuit Court, W. D. Tennsssee. July 3, 1883.) 

1. Masteb and Servant— Damages fok Injurt— Railhoads— DEFECxrvE Thack 

— OWNERSHIP IN AlîOTHER OOMPAIÎT. 

Where an employa has been injured by an accident caused hy a defective 
railroad track, ihe company employing the injured plaintifl cannot eacape lia- 
bility by showing that the track is owned by anotber company, and onlyused 
by the employer under a contract whicli binds the owner to make repairs to be 
paid for jointly by the two companies. In contemplation of the law of master 
and servant it is the track of the master no matter what the source or extent of 
his title 

2. Bamb— Neciligence dp a Fbllow-Sebvant — Enginebb and Switchman. 

Where the injured plaintifE was a switthman, and one of the alleged causes 
of the accident was ejtcessive speed of a locomotive on which the plaintiff was 
riding in the discharge of his duties, the engineer and switchman are fellow- 
servants engaged in a common enterprise, and if the excessive speed be the solo 
cause of the accident the plaintiiï cannot recover, where it appeared there was 
due care in the sélection of the engineer. 

3. Sames — CoMBruBD Causes of Injubt— Defective Tback and Excessive Speed 

OF Locomotive. 

But where the cause of accident is a defective track, as to which the employer 
has been négligent, combined with the négligence of the engineer in running 
the locomotive at excessive speed, the employer is liable notwithstanding the 
négligence of the fellow-servant, 

4. Same— Evidence— Pboof of Négligence— PEOBATrvK VALne of the Fact 

OF Accident. 

The mero happening of an accident is not prima fade évidence of the négli- 
gence of the employer ; but where the cause of the accidentés knowu to be 
some particular defect in the tools, machinery, or other appliances, the exist- 
ence of the defect is of itself évidence of négligence for whicli liability at- 
taches, unless tbf! employer can satisfactorily explain by the proof that he lias 
not been négligent in tlie matter of providing against the defect. 
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5. Bame— CoNTHrauTOEY Négligence— RiDiNO on Locomotive Contrabt to 

KULE FOBBXDDING IT. 

Where there was posted in the cab of a locomotive a notice that " No one 
allowedto ride on the engine except engineer and fireman," and the plaintiS 
was riding there when injured, field, that if the plaintilî knew of the régula- 
tion and was there in violation of it, he could not reoover unless the jury found 
that the régulation did not apply to plaintiil, under the circumstances of thig 
case, orhad been waived by non-enforceraent against him and other employés 
engagea about the locomotive as a switch-engine. 

6. Samk— Havin» Cohtbol of the Locomotive — Pasticipation in thb Négli- 

gence. 

If the plaintiS participated in a fool-hardy enterprise of running the loco- 
motive at excessive speed, either byadvising or instigating it, or neglecting to 
expostulate, and was in such relation to the engineer as that be could by his 
order control the speed, he contributed to the injury and cannot recover. 

7. Same — Knowledge op Defect. 

If the plaintiS knew of the defectlve track and continued to use it without 
complaint, he contributed to his injury and cannot recover. 

8. Samr— Excessive Damages— New Tkial. 

Where the plaintiff's foot was crushed so that he became a cripple by the loss 
of two toes, and several bones from the instep, the court ref used to set aside as 
excessive a verdict for $3,500 damages. 

9. Bame— "Writ dp Erbob— Pbaoticb— Remittituh— Depeat op Appellatk 

JUBISpiCTION. 

Tlie défendant, af ter verdict, having moved for a new trial, because, among 
other grounds, the damages were excessive, the plaintiS offered to remit $7S>, 
wliereupon défendant withdrew that ground of his motion for new trial, and 
the plaintiS aslied leave to enter a voluntary remittitur for the same amount, 
which being objectcd to by défendant the court ref used, as it woulddefeat the 
appellate jurisdiction of the suprême court. 

Motion for New Trial. 

The plaintifF, being a switchman employed by tbe défendant, was 
ordered by the yard-master to go with the switch locomotive to the 
transfer-boat and bring away the passengers, the engineer being prés- 
ent and the order given to both, or in the présence of both, there be- 
being conflict in the proof as to whether the switchman or the engineer 
was to be considered as in charge of the expédition. There was no 
conductor. A flat car was attached to the locomotive used in place 
of a tender. Defendant's witnesses proved that the plaintiflE's proper 
place was on this car, as there was printed in the cab of the engine 
this notice: "No person allowed to ride on this engine except the 
engineer and fireman." The plaintiff's witnesses proved that he had 
never seen this notice, and that he often rode with the yard-master 
and other employés about the yard on this engine and had never been 
forbidden; that bis duty frequently required him to ride on steps 
around tbe engine provided for the purpose. On tbe way to the boat 
the locomotive ran off the track, and the plaintiff, who was riding in 
the cab, was severely injured by his foot being crushed, losing two of 
bis toes, and several bones from the instep, so that be was badly 
and permanently crippled, 

The proof imputed négligence to the défendant in not having a 
suflioiently safe road-bed and track, and in excessive speed of the 
locomotive. The defects of track soaght to be proven were au un* 
v.l8,no.5— 20 
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even bed, not ballasted, and whieh, at the place of the accident, was 
allowed to become wet and "sobby" from drainage from adjacent lots, 
and a rough track of old and worn rails tbat were imperfectly jointed 
with worn and unsafe "chairs;" the rail at this partioular place be- 
ing mueh laminated, split, and broken, though the proof was con- 
flicting as to whether the break was caused by this locomotive run- 
ning oflf, or previously existed. 

The plaintiff's witnesses thought the speed at which the engine was 
running was excessive for a "pony" engine, and that this excessive 
speed contributed to the accident. They estimated the speed at 
from 15 to 20 miles per hour. The defendant's witnesses, includ- 
ing the engineer, proved that the speed was not excessive, and not 
more than 12 or 14 miles per hotir, and that the locomotive could be 
safely, and was frequently, run at that or a greater rate of speed. 
The défendant proved, and the plaintiff conceded, that the locomotive 
was especially constructed for a switch-engine, and could be safely 
run at the speed indicated by the proof, and that the engineer had 
been long employed in this capacity, was sober, discreet, and efficient, 
and selected with especial care for this partioular work about the 
yards and transfer-boat, and that he was not drinking on this occa- 
sion. 

The yard-master testified that he had received orders from the city 
authorities not to run at greater speed than six miles per hour, and 
had so instructed the engineer, but that their business required and 
they frequently ran at greater speed. 

' The plaintiff was asked in cro33-esamination if they were not very 
hilarious on the way to the transfer-boat, and replied: No; only 
that when he got on the cab, after the yard-master had told them to 
hurry up, the engineer said to him he was going to make his hair 
stand on his head, and that he replied to the engineer, he could not 
do it; and when fiirther asked why, if he thought they were going 
toc fast, he did not expostulate and order the engineer to reduce the 
speed, he replied that it was none of his business to do so, as he had 
no control of the locomotive or the engineer. The engineer and yard- 
master testiûed that the engineer was under the control of the plain- 
tiff, and the engineer that he obeyed his orders. The cross-exami- 
nation by plaintiff tended to prove that this was based on the obédi- 
ence of the engineer to the switchman while throwing switches and 
coupling and uncoupling cars, and that plaintiff had no other control 
than that of giving signais while thus engaged, and that on this ex- 
pédition he had no other dutythan tohandle the switches, and couple 
or unoouple the cars they were to bring off the boat. 

The défendant proved that the track belonged to another company, 
thç Louisville & Nashyille, and was used by the défendant, as well 
as by other railroads, under a eontract which bound the Louisville 
% Nashville Company to keep it in proper repair at the joint expense 
•>f the companies using it. 
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Wright, Folkes é Wright, fçr plaintiff. 

B. à. Brown and Weatherford de Estes, for défendant. 

Hammond, J., (charging jury.) Every man who engages in a hazardous 
eraployment takes ail the ordinary risk of injury from those inévitable easual- 
ties incident to the business he engages to do, including the carelessness of 
his fellow-employes who work witli him, if they hâve been selected by the 
common employer with due care as to their skill and capaeity to do the work 
required of them. The master, as the law calls tlie employer, is under an 
obligation to f urnish for the work of the servant safe tools or appliances with 
which the work is to be done, including capable fellow-servants, and if any 
injury résulta from a negleet in this respect, he is liable to the servant for the 
injury. There is no diffieulty about this gênerai proposition, but nearly always 
greatdifflculty in applyingit, and the so-called exceptions to the rule are rather 
the difflculties of application than exceptions to it, and in almostall instances 
will be found to be merely the correction of attempted misapplication. 

Was the accident by which the plaintiff was injured one of those casualties 
for which the master is not to blâme, and a misfortune resulting from the or- 
dinary hazards of the plaintifE's employment ? If so, then the défendant Com- 
pany cannot be liable. The solution of this question dépends on your conclu- 
sions of fact from the proof as to the cause of the derailment of the engine. 

It is eonceded by the plaintiff there was no proof of any négligence in the 
sélection or rétention of Davis, the engineer, and no proof of a defective en- 
gine, and thèse allégations of the déclaration raay be dismissed from our con- 
sidération. 

The négligence iraputed to the company is a failure to supply and main- 
tain a sufflcient track, and the carelessness of the engineer. It will be con- 
venient to consider separately thèse imputations of négligence, as the rules 
of law will dépend largely upon the view you take of the facts. The natural 
order of your inquiry will be, first, what eaused this accident? 

First, as to the track. It was clearly the duty of the railroad company to 
f urnish «a reasonably safe track. It was not, I think, compelled to f urnish 
the best style of track known to the art of railroad building, but only such as 
was reasonably safe for the particular uses of this track in the yards of the 
company for the purpose of transferring cars from the river to the dépôts in 
the city. It was the duty of the company to furnish a track that was safe 
for that business, having regard to the uses of it, the rate of speed, etc., at 
which the company desired to, or were capable of using it, and they were bound 
to maintain the track in a safe condition. If you find, theref ore, that the 
track was not safe for the purposes that this plaintiff was required to use it, 
and this condition of the track eaused the accident, the défendant is liable, 
unlesB the plaintiff contributed to his own injury, as to which further in- 
structions will be given yoi^. And if you flnd that Davis, the engineer, ran 
the engine at too great a rate of speed, and thereby contributed to the defect- 
ive track as a cause of accident, the company is still liable, unless again the 
plaintiff shared in or contributed to the high speed by directing it or failing 
to control it, if he had the power , because, if the track was defective, the 
company cannot excuse its négligence in that matter by the fact that the 
carelessness of a fellow-servant jointly eaused the accident. ■ It is only where 
the carelessness of a fellow-servant is the sole cause of the injury, and there is 
no neglect of fhe master, that the latter is excused. If, therefqre, you find that 
the engineer was not using an improper rate of speed, and the accident was 
eaused solely by defective track, the défendant would be liable, for it was its 
obligation to keep the track in order; and the fact that the track belonged 
to aiiother company does not relieve the défendant. For that occasion it was 
defendant's track, in relation to its duty to the employés of défendant. If 
you believe, from the proof, that the engineer was not running at an im- 
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proper rate of speed, there is no earelessnes^ proved on his part, and ail ques- 
tion of négligence by a fellow-servant, so much argued in the case, is out of 
the way. ïlie plaintiff's witnesses say that the speed was from 17 to 20 
miles an hour, according to their varying estimâtes, and those of the défend- 
ant that it waa not more than 12 or 14. I do not prétend to be accurate as 
to thèse statements, and leave the précise proof for your considération, using 
the above statemenfc only to say tliat there is no direct proof on either side 
offered to show what was a proper rate of speed. The engineer testifled that 
he f requently ran that fast; the yard-master that he had given orders, based 
on a city ordinance, not to run over six miles per hour. Now, as between 
the city and the parties interested, it may hâve been a violation of the ordi- 
nances, if any there were, — as to which we hâve no proof, — to run more than 
six miles; but I do not tliink this requirement of the city is any criterion of 
judgment for us in determining what was a proper rate of speed. As be- 
tween thèse workmen and the company they might use any higher rate of 
speeed they thought neeessary for the transaction of their business which 
was safe to use, considering the circumstances of the track, nature of, the 
business to be done, etc. It was the duty of the engineer to obey the yard- 
master and the ordinance of the city, if there was one; but, looking at the 
speed as a contributing cause of the accident, I think to exceed the six miles 
was not négligence, if, the ordinance out of the way, it was safe to exeeed it 
with the appliances they were using, and that it would not be négligence to 
go faster tlian the ordinance required, nor as tast as they might reasonably go 
over a railroad track situated as this was in its relation to the defendant's 
business. There is some proof tending 'to show that there was occasion to 
hurry to the transfer-boat, which had been whistling for the engine; and if 
you flnd that the engineer, or the plaintiff and engineer both, in executing 
the order to go to the transfer-boat, had occasion to hurry, and ran the engine 
at a reasonable rate of speed, considered with référence to the condition of 
the track, the business they had in hand, and their usual custom, no négli- 
gence can be imputed to them, although the rate of speed may hâve contrib- 
uted to cause the accident. Hence, if you flnd, on ail the facts, tHat there 
was no improper rate of speed, questions of carelessness on Davis' part are 
out of the case. If you flnd, however, that the speed was excessive, the next 
inquiry ia, did the excess cause or contribute to the accident? If you flnd it 
a sole causé, the relation of Davis to the plaintiflf becomes important, and the 
conduct of both on the occasion should be scrutinized. If you believe that 
on this occasion Davis was under the control of the plaintiff, and bound to 
aet as he was direeted, and that the speed was under plaintiff's control through 
his power to forbid Davis to run at that rate, and that the rate of speed was 
so excessive as to either cause or contribute to the accident, the plaintiff can- 
not recover. In determining this you are to look to the respective duties of 
the two, their gênerai relations to each other under the régulations of the 
Company or the ordérs of the yard-master, and the particular situation they 
were in towards each other in this expédition to the transfer-boat. 

If the plaintifC was not the superior, but the inferior or equal, of the engi- 
neer, they were, no doubt, on the facts of this case, and on this particular oc- 
casion, fellow-servants in the contemplation of the law ; if you believe that, 
from their relation or association with each other, they could by their protest, 
expostulation, or advice influence each other as persons engaged in a conimon 
purpose of runhing this engine to the transfer-boat. But assuming that you 
flnd them fellow-servants, what is the resuit as applicable to this case? If 
the accident was caused by a joint contribution of defective track and careless 
conduct of the engineer, the company ia still liable; but if thehigh rate of 
speed was the only cause of the injury, the plaintiff cannot recover if they 
were feltow-servants. If the plaintiff contributed to the injury by engaging 
in a fool-hardy enterprise of running this engine at excessive speed- by advis- 
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ing it actively, or ordering it or consenting to it, he was hîmself négligent, if 
this rate of speed either caused or contributed to the accident, without référ- 
ence to vvhether he was a fellow-servant or not, if he knew of the danger and 
so conducted himself . If the plaintifE knew of the détective rail and its dan- 
ger, and continued to use it without informing his employer, he contributed to 
his injury. 

If the plaintifE's proper place was elsewhere on this engine than in the cab, 
and he knew of the printed sign tliat none but the engineer and flreman 
should ride on the engine, he was there in his own wrong and contributed to 
the injury, unless you flnd that the régulation was not enforced, and that he 
and the other switchman were in the habit of riding in the cab, notwithatand- 
ing the régulation, without objection trom the engineer, or other agents of the 
Company. If the switchmen, or this plaintifE, were permitted to habitually 
ride on the engine, this can he no contributory négligence. The rule is that 
if the plaintifE be himself négligent or careless in his conduct, that, but for 
his own négligence, he would not bave been injured, he eannot recover. But 
thèse are questions of fact for you to détermine. Négligence is not presumed 
on either side, but must be proved. I do not think the mère happening 
of an accident proves négligence, prima facie, but that if it be proved that 
the accident occurred by reason of a partieular defect, if the defect be of a 
kind which the jury can see, from the circumstances of the case, that there 
must hâve been négligence in not curing the defect, this is prima faaie évi- 
dence, and sufflcient to flx the liability of the défendant, unless it can ex- 
plain that it was not négligent in regard to the defect by showing that it 
used due care; and the burden is then on défendant to show this due care 
and diligence. Contributory négligence of the plaintifiC is no more to be pre- 
sumed than the oth.er. It is for the défendant to prove that the plaintifif'a 
négligence contributed to the injury. 

If you flnd for the plaintiff, the question cornes to you, how much shall be 
allowed for damages? This is not, in my opinion, a case on the proof for 
what is ealled punitive damages, or smart-money ; but he is entitled to compen- 
sation for such injury as he bas sustained, if you flnd the défendant has been 
négligent; and this is a matter for you to détermine. He is entitled to only 
a fair money compensation for the injury he haa recteived. You are not al- 
lowed to give damages on any sentimental theory of compensating pain and 
anguish or sufEering. Whatever pain or sufCering the plaintifE eudured as a 
part of his injuries, or has become permanent in its character, is proper for 
your considération, but only as a part of his injuries. You are not allowed 
to consider whether he is a rich man or a poor man, or a man of family, and 
there has been no proof ofifered or admitted on thèse points. You look to him 
as a man engaged in earning money by his labor, and to his injuries, to see 
how far they hâve impaired his capacity to work or discharge the duties of his 
life, and whether the injury is of a permanent or temporary character, of a 
serions or slight nature, and only from the proof in the case estimate the 
damage to him and the sum that will çompensate him. For a merely slight 
injury that is temporary there can be no large damage: and for one that is 
permanent, but does not seriously injure the man, there can be no occasion 
for large damages ; and in no event should you act from any sentimental or 
exaggerated estimate of injury received. Much has been said about the tend- 
en«ies of jqries to act from préjudice and décide against railroads. I am 
glad to say that in this court our juries act, so far as I know, with fréédom 
from such préjudice, and you should act impartially and shut your eyes to ail 
considération of this kind or other préjudices, and do justice between thèse 
parties fairly and impartially. I believe you will, and I leave the case with 
rou in perfect confldence that you will act in determining ail the questions 
-ubmîtted to you with justice, impartiality, and honesty. 
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After verdict for the plaintiflf in the sum of $5,500 the défendant 
moved for a new trial for errors committed by the court in instruct- 
ing the jury, because the damages were excessive, and for newly-dis- 
covered évidence. 

The afïidavits of newly-discovered évidence détail that the track- 
walker of the défendant had notioed the laminated or split rail the 
day before the accident, and reported it to the section "boss" of the 
Louisville & Nashville road, who replied that he would give it atten- 
tion, but that the rail would last a long time yet. They further show 
that this section "boss" is now dead, and that the défendant did not 
know before the trial of the track-walker's whereabouts, he having 
left defendant's employment. 

The plaintiff ofiered to remit $750 of the verdict, whereupon the 
défendant abandoned the claim of excessive damages as a ground for 
new trial, and the plaintiff then moved for leaveto enter a voluntary 
remittitur of that amount. 

Hammohd, J. The disputed questions of fact in this case were 
left fairly to the jury, under instructions that seem to mequite favor- 
able to the défendant, and about which it should not complain. The 
Louisville & Nashville Eailroad Company may be liable as a com- 
mon carrier to the plaintiff, or it may be to the défendant on the con- 
tract to repair, or as a carrier of its cars and servants ; but this can- 
not affect the liability of the défendant to the plaintiiï as master. 
Its liability does not dépend at ail upon the law of common carriers, 
but upon that of master and servant, and the cases pertinent to an . 
inquiry under circumstances like thèse, where a passenger is injured, 
do not apply hère. In that case, where the roads bear the relation 
thèse do to each other in respect of their several or joint liability as 
carriers of the passenger, altogether différent principles apply, and 
we do not consider them. I do not think they furnish any analogy 
for this case, eveu though, as counsel remarks, the result may be 
that an employé may recover against défendant, while a passenger 
could not. I do not undertake to say how this may be as to passen- 
gers. AU masters are bound to furnish their servants with suitable 
and reasonably safe tools and appliances for the work they are re- 
quired to do, and the sources of their title to the tools, and its extent, 
whether owned by them, leased, borrowed, or otherwise placed in 
their possession for use, are wholly immaterial. It is no concern of 
the servant under what eontract or by what title the master owns or 
uses the tools ; as between them, they are the tools of the master, 
and he is liable to the servant for their defects. This railroad, as 
between the plaintiff and défendant, was the railroad of the défend- 
ant, and it has been properly held liable to him as its servant. This 
seems to me self-evident. 

The other objections taken to the charge are not tenable ; but it is 
useless to go over them, as they were fully considered at the trial. 
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The jury bas found the facts against the défendant, and I am satis- 
fied with the verdict. 

I cannot say that it is excessive, when the case is elear that a use- 
ful, energetic, and indiistrious man has been crippled for life by hav- 
ing his foot crushed, and sustaining a loss of two of bis toes and many 
of the metatarsal bones. Unless the verdict is so large as to demon- 
strate that it is the product of the préjudice or passion of the jury, or 
so out of proportion to ail fair considération of the facts of the case 
that the court can see that something has misled or improperly influ- 
enced the jury, there sbould be no interférence with their function of 
assessing the damages. 

I do not think the fact important that the plaintiff is now eaming 
larger.wages in another employment than he did with défendant, or 
that it sbould be taken against him. Tbis may be factitious, or due 
to his superior energy, and a détermination to succeed in spite of ail 
misfortune; such a quality sbould not, at least, count against him, if 
not in bis favor. 

The plaintiff's offer to remit $750 must be denied, for the sole rea- 
son that it would deprive the défendant of a writ of error by defeat- 
ing the jurisdiction of the appellate court. Thompson v. Butler, 95 U. 
S. 694. In another case 1 decUned for tbe same reason, after the 
trial had commenced, to allow a plaintifif to amend bis déclaration 
by reducing tbe arf damnum of tbe writ. I am not sure bow far the 
court sbould go in tbus limiting the power of amendment or remitti- 
tïir simply to préserve tbe privilège to tbe otber side of a resort to a 
bigher court; but it seems just that tbe plaintiff sbould not be al- 
lowed, ail througb the case, to détermine whether there shall be such 
a resort to an appellate court ; to préserve it for bimself by seeking 
a larger verdict than tbe jury gives, and denying it to tbe défendant 
by remitting if the jury gives more than tbe amount required to in- 
voke appellate jurisdiction. Wbere it clearly appears that the object 
is to defeat tbe appellate jurisdiction, I am disposed to hold the plain- 
tiff to the amount he demands in bis writ and déclaration, or receives 
from the jury. The suprême court says in tbe above cited case that 
the trial court sbould not allow tbe réduction to be made "in a mer- 
itorious ease. " Tbis is a difficult rule of judgment for a discrétion 
in the trial judge, that seems not to be subject to any review. I 
doubt if there be any merit in tbe proposed writ of error in tbis case, 
for it appears to me plain enough; but I doubt still more the value 
of any trial judge's opinion on that question, and prefer to remit its 
décision to tbe appellate court. 

Overrule tbe motion. 

See Woodworth v. 8t. Paul, M. ± M. Ry. Co., ante, 282, and références. 
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Kennedy v. Meaoham and others. 

ICircvit Court, W. D. Tennessee. July 7, ,1883.) 

1. Damages— Wbongfullt Suma out Attachment. 

In Tennessee the failure of the plaintif; to sustain an attachment suit con- 
clusively entitles the défendant to his actual damages. 

2. Samb — Mbasure of Damages— Lobs op Crédit. 

If the défendant in an attachment suit be a marchant, and the peculiar cir- 
Cumstances of the case render his crédit sensitive to injury by tlie attachment, 
the jury may consider thèse circumstances in compenaating liim in damages 
for a wrongful attachment. This crédit does not dépend wholly on solvency, 
as measured by excess of assets over liabilitiea, but likewise on the trust and 
confidence based on integrity of character and business capacity. 

3. Same — Spéculative Damages— Counsbi. Fbes. 

Counsel fées are not an élément of damages in such cases, thougli exfienses 
of litigation not covered by costs in the attachment suit are. But no spécula- 
tive damages can be allowed, based on hcipeful estimâtes of résulta, if business 
had not been interfered with by attachment. The extent of the actual injury 
being ascertained, the jury should confine the damages loa sum that will com- 
pensate the injured party. 
4 S.\MB— Pottitivb Damages. 

No punitive damages are recoverable where, as on the facts of this case, it 
appears that the plaintilï had an honest bellef that the défendant in attach- 
ment owed him, and a statutory ground of attachment, because of non-resi- 
dence, no matter how erroneous that belief may hâve been. 
5. Samb — Advicb of Counsel. 

And where the plaintif! in attachment submits the facts fairly to his coun- 
sel, and is advised to bring the suit, he is protected from punitive damages by 
that advice, although the counsel be mistaken in his judgment. But this pro- 
tection does not, in Tennessee, extend to excuse the statutory liabllity for 
BCtual damages in ail cases where thé plaintiff in attachment f ails to sustain 
his suit. 

M. F. Kennedy was a cotton buyer who for a long time lived in 
Memphis. He made an arrangement with Meacham & Co. to take 
his cotton for sale at 75 cents a baie, to cover ail charges, and no in- 
terest to be counted against him, according to his contention. This 
contract was made with the cotton salesman of the firm whose au- 
thority was disputed by the firm. When the season was closed there 
was a balance of $140 due Kennedy, without interest, but counting 
interest there was a balance against him of $149. Kennedy denied 
any liability for interest, and was corroborated by the cotton salesman, 
who told the firm he had made a contract with him by which he was 
to pay no interest. During the next year, Kennedy having formed a 
partnership to do business at Fort Smith, Arkansas, was buyinggoods 
from Memphis merchants, when Meacham & Co. placed their claim in 
the hands of a commercial agency for collection, which wasreturned. 
They threatened to attach, and Kennedy, being notified by telegraph, 
came to Memphis and told the firm that he would pay the debt if 
the salesman with whom he made the contract would say he owed 
it. He begged them not to attach, as it would injure his crédit 
ind interfère with his business arrangements. Friends of Kennedy 
ilso Tvent to members of the firm with letters from the salesman, 
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cxplaining that Kennedy did not owe the balance for interest, and 
also begged tbat Kennedy be not attacbed, as it would injure Mm. 
They did attach before Justice Galloway, after consulting their law- 
yer, and the case was decided in favor of Kennedy and against Mea- 
cham. Kennedy then brought suit in this court for $10,000 dam- 
ages. The jury brought in a verdict for $600 damages for the 
plaintiff. 

H. C. Young, J. M. Harris, Tayhr é CarroU, and Metcalf ce Walker, 
for plaintiff. 

Gantt é Patterson, for défendants. 

Hammond, J., {charging jury.) 1. The judgmenfc against M. L. 
Meacham & Go. in the attachment suit before the justice of the peace is 
conclusive of the right of the plaintiff to secure the actual damages re- 
sulting tp him from the -wrongful suing out of the attachment. The 
only possible question for you, on this branch of the case, is the amount 
of the actual damages. That he is entitled to recover the expendi- 
ture of money for coming from his home in Arkansas to Memphis, 
when called hère by the telegram to give atention to the attachment 
suit, there can be no doubt. This expenditure was not covered by 
costs, as it sometimes is in other states, where it is allowed as costs, 
and of course not recoverable as damages. But hère such expenses 
are not included in the costs of suit, and therefore ail money neces- 
sarily expended for traveling expenses and in défense of the suit, not 
included in the costs, are a fair proof of damages which you may 
award. Of course, money expended outside of and not necessarily as 
expenses in the suit cannot be recovered, nor can counsel fées be re- 
covered. The plaintiff may also recover such other sum as will com- 
pensate him for any injury done to his crédit, by which the law does 
not mean only a crédit based on solvency, as shown by the relative 
comparison of debts and assets to meet them. A merchant who 
owns property in excess of his debts, ■who bas abundant assets 
and small debts, may enjoy mercantile crédit, and usually does, 
if besides he bas integrity of character, business capacity, and 
that sensé of obligation which causes him to scrupulously pro- 
tect his crédit by prompt payment of his debts and honest deal- 
ings in his business. The relative amount of debts and assets 
is undoubtedly an important élément in estimating the extent or 
value of any merchant's crédit, and cannot be overlooked by you in 
determining the injury that bas been alleged to bave been the resuit 
of the wrongful suing out of the attachment. But the law does not 
confine its protection in this respect to a crédit based on property in 
hand, or available to secure that crédit. It extends also to tbat 
crédit wich is based on integrity and business capacity, and the trust- 
ing confidence which relies on them. Be it great or small. no one 
has any right to injure it without liability to pay damages that will 
compensate for the injury. The value of such crédit, and indeed ail 
crédit, varies according to the ciïcumstances in the case. Therefore, 



314: FBDBBAL BEPOETEE. 

proof in this case has been admitted to show fully ail the eircum- 
stances surrounding the plaintiff at the time of the suing out of this 
attachment, in order that you may be enabled to détermine what his 
crédit was founded on, its extent and value, and the injury there has 
been, if any, to it by the suing out the attachaient. The plaintiff 
is not entitled to damages based on any spéculative estimate of his 
injury, but only to euch^actual loss of crédit as he has sustained from 
the wrongful attachment, and which was the direct and nâtural con- 
séquence of that wrongful aet. If other causes hâve contributed to 
the loss of crédit, the défendants are not responsible for the loss flow- 
ing from those causes, but only so much of it as was caused by the 
wrongful suing out of the attachment ; but for this loss, be it great or 
small, the plaintiff is entitled to receive such a sum of money as will 
compensate him for the injury. While you cannot guess at this, 
and can only estimate it from the proof before you, and cannot spec- 
ulate about it by taking into considération any sanguine hopes of 
future profits or sucoessful enterprises, in the nature of the case, you 
are not required to weigh it with nice précision and figure it down 
to exact proportions, as you would a judgment on a contract. Ail 
you can do, and ail the law requires of you, is that you shall care- 
fuUy consider ail the proof in this case, and nothing but the proof, 
lay aside ail sentiment of spéculation, and from the proof, with ail 
its peeuliarities and spécial bearing, détermine the extent of the in- 
jury done the plaintiff by the wrongful attachment, and for that in- 
jury, and no other, award him such a sum of money as will compen- 
sate him for it. He is not entitled to recover for any injury done 
De Pass, his partner, but he cannot be denied compensation because 
he had a partner. It is only the injury done to Kennedy, the plain- 
tiff, by the wrongful suing out an attachment against him individu- 
ally, that is sued for hère, and whatever the extent of that injury was 
to him you must compensate for him in damages. I shall not review 
the proof in this case on either side. The case has been thoroughly 
argued by counsel for both aides. There are no difficulties in the 
case requiring me to sum up the proof to enable you to apply the 
law as it has been given you in charge by the court. The wrong can- 
not be denied, and you will not hesitate to measure the damages that 
will compensate for the injury fairly, impartially, and without the 
least regard to the passions or feelings of the parties on the subject. 
If you find the injury slight and of no conséquence, and entailing no 
loss on the plaintiff, your verdict will be nominal, or only for the 
dollars and cents actually expended because of the wrongful suit, and 
not included in the costs; but at allevents it must be for plaintiff for 
that amount. If, on the other hand, you find that owing to the situ- 
ation of the plaintiff, on ail the facts and circumstances of this case, 
there were reasons why his crédit — if you find he had crédit to be 
injured — was peculiarly sensitive to injury by this wrongful attach- 
ment, and the publicity given to it through the commercial agency or 
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otherwise, and you find that thèse facts and this situation were known 
to the défendants, no matter how honestly tliey believed they were 
right, you will not hesitate to consider thèse facts, with the others in 
proof on both sides, in estimating the injury, and award such a sum 
in damages as will compensate the plaintiff for the injury, and no 
more. The amount is within your control, to be assessed, on ail the 
facts and circumstances, according to your impartial judgment. I do 
not, for one moment, doubt that you will exercise this judgment rea- 
sonably, wisely, justly, and impartially. 

2. Juries may sometimes, where there is wanton disregard of the 
rights of others and a spirit of mischief actuated by malicious mo- 
tives, or flowing from a reckless and inconsiderate disregard of con- 
séquences to the rights of others, punish a défendant for the wrong- 
ful abuse of process, if he had no probable cause of action. But I 
hâve, after a most mature délibération upon ail the facts and circum- 
stances of this case, concluded that it is my duty to assunle the re- 
sponsibility properly belonging to the court, and say to you that this 
is not a case for the application of th'at principle. There is no proof 
authorizing you to punish the défendants in this case by giving ex- 
emplary or punitive damages, and, as I understand the undisputed 
facts of the case, the court should not be content with any verdict in 
which the idea of punishment entered as an élément of calculation. 
The plaintiff is entitled to a sum that will fully compensate him for 
the injury, under the instructions already given, but no more, on the 
facts of this case. I would like to take time, by a review of the facts, 
to justify this judgment, but it is not necessary and time presses us. 
It is sufÉcient to say that Kennedy was a non-resident, and the right 
to proceed by attachment was clear if Meaeham & Co. had a reason- 
able ground to believe and did honestly believe that Kennedy was in 
their debt for a balance due by account, whether for interest or what 
not. The judgment of the court where the attachment was sued is 
conclu sive that they had no debt against Kennedy; but this is not 
the question. They indisputably claimed to hâve a debt. There 
were transactions out of which such a claim might arise, however 
unfounded in law or in fact it may appear to be, and bas been by 
a compétent court decided to be. It is not a question whether Ken- 
nedy owed Meaeham & Co. in law and in fact, but did they honestly 
believe so, under facts and circumstances that were reasonably to be 
relied on as a basis of that belief ? I do not think that any proof in 
this case, when impassiouately considered, tends to show that the 
défendants did not entertain such a belief, or that they might not on 
the facts as they understood them — not as we might or as the justice 
of the peace bas understood them — reasonably claim that Kennedy 
owed them. They were unfortunate in that belief; they acted in- 
considerately, and it would be better in cases of such doubtful claims 
to proceed in the regular way, than by an attachment which may in- 
jure the debtor needlessly ; but this is not the question. They had a 
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right to proceed as they did, no matter from what motive, îf they had 
a claim reasonably affording a probable cause of action; provided, 
however, that if they failed to establish that claim they must com- 
pensate the debtor for ail injury he sustains from the attachment. 
They cannot escape that statutory liability by honest belief or prob- 
able cause, and must bear the conséquences; moreover, they con- 
sulted compétent counsel, and so far as I can see withheld no material 
fact then known to them to be material or important, nor did they 
misrepresent any fact to him. He advised the attachment, and that 
in such a case protects them from punitive damages. It is of no 
conséquence counsel made a mistake. It is only when the courts hâve 
decided that counsel did make a mistake that the client nèeds the 
benefit of this doctrine. If counsel advise correctly there is no occa- 
sion to rely on the principie. Hence we do not try the correctness of 
the advice of counsel. If he lays ail the facts before the counsel the 
protection is complète. But this cannot protect them from liability 
for damages that will compensate the plaintiff for the wrongful at- 
tachment, and that it was wrongful there can no longer be any doubt. 
The judgment of the justice of the peace is conclusive of that. You 
will therefore, gentleman of the jury, not proceed upon any idea of 
punishing the défendants, but will proceed to award such compensa- 
tory damages as in your judgment, on the proof, the plaintiff is en- 
titled to receive under the instructions already given you. 



The nilings In this case were based on Jerman v. Stewart, 12 Fed. Rbp. 
266, which case was approved by the suprême court of Tennessee in Eenkert 
T. Èlliott, (not yet reported,) April term, Jackson, 1883. H. 
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((Xrcuit Court, B. D. Miitouri. November 2, 1883.) 

CîoiiTEACTS — SAUca— Damagbs. 

Where A., in St. Louis, telegraphed to 15., in New York, an ofler to sell stock 
ata certain price, "St. Louis deîivery," and B. answered by telegrapli, "Ao- 
cept your offer; draw on me witli certifloate attaohed payable at office of C, 
New York," and af lerwards telegraplied to know whether the stock could be 
delivered, and was answered, "Will sliip to-night if you pay expenses; sale 
was St. Louis deîivery;" and replied, "AU right; add expenses of forwarding 
to draft," and A. then refused to deliver, and at the time of the refusai the 
market value of the stocks was higher than when the sale was closed : Held, 
Cl) that the contract of sale was closed by the sending of B.'s flrst telegram; 
(2) that the contract was for a deîivery at St. Louis ; (3) that B. was entitled 
to the différence between the market value of the stock at St. Louis at the time 
of the sale and its value at the time of A 's refusai to deliver, with légal iaterest. 

Ât Law. 

«Reported by BenJ. F. Rex, Esq., of the St. Lonis bar. 
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Suit for breach of contract to Bell 392 shares of the eommon stock 
of the Louisiana & Missouri Eiver Eailway Company, at |26 per 
share. The contract of sale was made by telegraph. The case was 
tried by the court without a jury. At the trial copies of the follow- 
ing telegrams were introduced in évidence : 

" St. Louis, February 14th. 
"James I. Brooks, Boston : Will sell 392 shares L. & M. eommon at 26, St. 
Louis delivery. Order good until 10 o'clock to-morrow A. M. 

"L. A. COQUARD. 

"Boston, February 15th. 
"L, A. Coquard, St. Louis: Aceept your offer, Draw on me, with certifl- 
cate attached, payable at office of Charles Head & 'Co., 11 Wall street, New 
York. James I. Brooks. 

" Sent 9 A.M. 

" Boston, February 15th. 
"L. A. Coquard, St. Louis: Accepted your oEEer early this moruing. It is 
ail right. Olïer any more stock you may liave. James I. Brooks. 

"Boston, February 15th. 
"L. A. Coquard, St. Louis: When can you deliver stock bought this morn- 
Ing? Answer. James I. Bkooks. 

"St. Louis, February 15th. 
".lames I. Brooks, Boèton: Will ship to-night if you payexpense. Sale was 
St. Louis delivery. L. A. Coquard. 

"Boston, February 15th. 
"L. A. Coquard, St. Louis: Ail right. Add expense of forwarding to draft. 
Hâve you any more? James I. Bkooks. 

"St. Louis, February 15th. 
"James I. Brooks, Boston: As you hâve not complied with my terms, I 
hère déclare sale and ail orders to sell La. & Mo. Com. off. 

"L. A. Coquard." 

The telegrams were sent in tue order in which they appear above. 
Evidence was introduced tending to prove that at the time the last 
telegram was sent Louisiana & Missouri eommon was selling for 1 
per cent, of its par value more than at 9 o'clock in the morning, when 
Coquard's offer was accepted, It was contended on behalf of the 
plaintiff that the contract was for a delivery at New York, and that 
he was entitled to the différence between the price at which he bought 
and the market value of the stock in New York on the day on which 
it would hâve reached there if shipped the day of the sale. 

Taylor de Pollard, for plaintiff. , 

Fisher é Bowell, for défendant. 

Treat, J. The contract must be considered closed on February 
15th, hence the plaintiff is entitled to damages at St. Louis rates 
on that day, the défendant having then given notice of refusai to ful- 
fill the contract. 

Judgment is therefore given at the rate of 1 per cent, advance on 
392 shares, viz., for $392, with interest at the rate of 6 per cent, 
from the day on which the contract was broken. 
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SoRtJGGS and others v. Baltimore & 0. E. Co.- 

(Uireuit Court, E. D. Missouri. November 1, 1883.) 

1. COMMON CAKRIERS— NeGLIGKNCE— EXCKPTED PeHILS. 

When goods, which a common carrier has undertaken to transport, are lost 
in transitu by flre, through its négligence, it is liable, eveii where its bill ot 
lading provides that it shall be exempt from liability in case of loss by flre. 

2. Samb— Bill of Ladino — Limitation op Liability. 

Where it was orally agreed between A., a shipper, and B., a common car- 
rier, that tlie latter should transport ail goods which the former desired to ship 
from X. to Z. , for a certain sum per hundred pounds, regardless of value, and A. 
shipped certain packages by B. under said agreement, but took a bill of lading 
therefor, which provided that unless the shipper had the value of his packages 
inserted in the bill of lading given for them the carrier would not be liable for 
an amount exceeding $50 on each package, Imt the values of the packages 
■were not asked for by B. or inserted in the bill of lading, and the goods were 
lost in transitu through B.'s négligence, Jield, that B. was liable for their full 
value. 

At Law. 

This is a suit brought to cover the full value of certain goods 
which were lost by fire through the defendant's négligence while being 
transported by it from New York to St. Louis. The plaintifs shipped 
said goods under an oral agreement with the défendant by which the 
latter undertook to transport ail such goods, regardless of their value, 
for a certain sum per hundred pounds. The bill of lading received 
by plaintiff's consignors from defendant's agents provided, however, 
that unless the shippers had the values of their packages inserted in 
the bill of lading given for them the défendant would not be liable 
or responsible for an amount exceeding $50 on each package. It 
also provided that défendant should not be liable in case of loss by 
fire. 

The values of the packages shipped were not asked for by défend- 
ant, however, and were not inserted in the bill of lading. 

Thomas Metcalf, for plaintiffs. 

Garland Pollard, for défendant. 

Teeat, J. The évidence disclosed that the loss was caused by the 
négligence of the défendant; therefore the exemption as to the fire in 
the written bill of lading, if applicable, would not change the resuit. 
The only question concerning which there was difiSculty related to 
the required valuation of the property shipped. It is a correct rule 
that where spécial values connected with shipments should be dis- 
closed, and the contract between the parties called therefor, with lim- 
itation agreed, such agreements should be upheld. The case before 
the court shows that shipments of goods in the ordinary course of 
plaintiffs' business were to be made under a verbal agreement with 
respect to the rates therefor. Of course, it must be held to be within 

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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the contemplation of the parties tbat shipmehts should be în the or- 
dinary course of such transactions. No limitations as to the values 
were made by the oral agreement; nor does it appear that tbere ■was 
any extraordinary value outside of plaintifs' usual course of ship- 
ments, hence, the loss baving occurred tbrough the négligence of the 
défendant, the plaintifis are entitled to recover the fidl value of the 
goods forwfarded, with interest. 
Judgment, therefore, is rendered for $4,077. . 



In re Secob and others, Bankrupts. 
{Bistria Court, S. D. Nm York. October 31, 1883.) 

1. Bankruptcy— Kent— Machineet. 

The privilège of an assignée in bankruptcy to permit the hankrupt's prop- 
erty, consisting of tools and ûiachinery, to remain in the premises to be sold as 
they stand with a further lease, is a valuable privilège, for which a fair com- 
pensation for the use of the premises should he awarded to the landlord. 

2. Bamb — Agreement with Landlord. 

Where the landlord was also desirous of procuring a new tenant in connection 
virith the sale of the tools and machinery, and he forebore to eject the assignée 
nnder dispossession proceedings on an agreement for a fair compensation, AeW, 
that the arrangement being for the mutual interest and beneflt of both parties, 
one-half of the rental value of the premises should be oaid bv the assighee 
■while in possession under that arrangement. 

In Bankruptcy. 

B, F. Watson, for assignée. 

Benediçt, Taft é Benedict, for petitioners. 

Brown, J. Exceptions bave been taken to tbe report of the reg- 
ister fixing $600 per annum as a reasonable compensation to tbe pe- 
titioners, H. D. and J. U. Bookman, for tbe use of tbeir premises by 
the assignée in bankruptcy from October 8, 1875, — ^tbe date of filing 
the pétition in bankruptcy, — until July, 1878, wben the premises 
were surrendered by the assignée. The premises consist of 12 lots 
of land, with some old buildings upon them, containing machinery 
and tools, which, if they could bave' been sold as they stood without 
removal from the buildings, and in connection with a lease of the 
premises, were estimated likely to bring about $40,000; but which, 
if removed, could not be expected to bring more than one-fiftb part 
of that sum. The assignée, as the register fînds, took possession of 
tbe premises and of the property. The leases were at a rent of about 
$4,000 per year, — considerably greater than the rental value of the 
premises at the time of the bankruptcy, — and no express arrangement 
was at first made in regard to the payment of rent by the assignée. 
In April, 1876. the petitioners obtained a warrant in dispossession 
proceedings for tbe removal of the assignée. Tbis led to a further 
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conférence, in whieh the petitioners claim that the assignée agreed 
to pay one-half the amount of rent named in the leases. This is de- 
nied by the assignée. The évidence shows that a fair rent for the 
premises in question during the period named wonld be about $2,000 
a year ; but it appears that the premises were not easy to be rented, 
and/that a portion of similar property in the vicinity was vacant. 
The évidence leaves no doubt, aîso, that it was deemed advantageous 
by the petitioners to procure a tenant for the premises through a sale 
and purchase of the tools and machinery as they then stood. Both 
parties, therefore, evidently deemed it to their advantage to await 
endeavors to sell the tools and machinery in conjunction with the 
tenancy of the premises. 

I am not satisfied that the negotiations, after the warrant of dis- 
possession was obtained, had resulted in a definite agreement for the 
payment by the assignée of one-half of the rent named in the lease; 
but it appears to me very clear that both parties did understand and 
agrée that a reasonable compensation should be paid, having référ- 
ence to the peculiar oircumstances of each, and in considération of 
the benefit whieh was expected to be derived by each party from sell- 
ing and letting together. After two years' waiting, no purchaser be- 
ing found, in July, 1878, the property was removed by the assignée, 
and afterwards stored at a charge of $400 a year. 

That the chance of selling the property and tools upon the prem- 
ises without removal, and the allowance by the landlord of a sufficient 
opportunity to test the practicability of doing so, were a valuable 
privilège to the estate, is self-evident. In the Case of Breck, 12 N. B. 
E. 215, this was fully recognized and compensated for by this court. 
In re Hamburger, Id, 277. The assignée, therefore, cannot be sus- 
tained in the claim that only storage rates should be paid for thèse 
premises while the property remained there. Obviously, neither party 
had any idea of leaving the property on thèse premises as mère stor- 
age. 

The présent case is wholly unlike that of The Hart Manuf'g Co. 17 
N. B. E. 459, in whieh, as the court observes, the premises were 
"used only as a place of storage, and not designed as a place for the 
saleof the goods." In this case the rétention of the premises bythe 
assignée was for the very purpose of effecting a sale of the goods in 
the expectation of obtaining for them some four or flve times as mnch 
as he could otherwise hope to obtain. The register has allowed, 
however, but $200 a year in addition to $400, at whieh rate the goods 
might hâve been stored elsewhere, while the fair rent of thèse prem- 
ises, upon the proofs, is shown to be about $2,000. This, as it ap- 
pears to me, is fixing upon the landlord a far greater proportion of 
the fair charge for the use of the premises, while the endeavor to 
make a joint sale and lease of the machinery and premises was pend- 
ing, than is either just or compatible with the conduct and presumed 
intent of the parties, and the agreement to pay a reasonable rent in 
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view of the spécial circumstances of each. Tlie expected advantage to 
the estate was, indeed, far greater than that expected by the landlord, 
if such a sale and lease together could be effected. The arrangement 
made was valuable to the estate, and would hâve been approved by 
the court. The landlord shows no lâches, nor négligence, nor dispo- 
sition to take advantage of the estate, and is entitled tca just com- 
pensation. 

From the fact, however, that the expected advantage to the land- 
lord, to be derived from selling the property as it stood, was as much 
in the contemplation of the parties as the benefit to the estate, and 
considering, also, the difficulty of renting, and the vacancy of a por- 
tion of other similar property, which were, doubtless, the landlord's 
reasons for acceding to this arrangement, I tbink that tbis trial of 
the market should be regarded as an arrangement for the equal bene- 
fit of both, at the equal charge of both, and that the one-half ôf the 
proved rental value of the premises should be charged to each ; and 
that $1,000 per year should, therefbre, be allowed both as a reasona- 
ble compensation, and as most nearly representing the intention of 
the parties. 

At this rate the petitioners should be allowed and paid the sum of 
$2,445.36, which is hereby ordered. 



Westebn Elbotbio Manup'g Co. ». Odeia and others. 
(Dist/riet Court, N. D. Illinois. October 29, 1883.) 

1. Patents for Designs— Want of Novblty. 

Lettera patent issued on the flfteenth of February, 1876, to Charles W. Lewis, 
for a design for the dial of an annunciator, hdd invalid for want of novelty. 

2. Bame— IjAW Gotbrning. 

It is now tolerably well settled that design patents stand on as high a plane 
as utility patents, and require as high a degree of exercise of the inventive or 
originative faculty. In patentable designs a person cannot be permitted to sé- 
lect an existing form, and simply put it to a new use, any more than he can be 
permitted to taise a patent for a mère double use of a machine ; but the sélec- 
tion and adaptation of an existing form may amount to patentable design, as 
the adaptation of an existing mech^nical device may amount to patentable in- 
vention. 

In Equity. 

Geo. P. Barton, for complainant. 

James L. High, for défendant. 

Blodgett, J. This is a bill filed by the complainants, as owners 
of a patent issued on the fifteenth day of February, 1876, to Charles 
W. Lewis, for a design for the dial of an annunciator. The défend- 
ants demur to the bill, and raise upon the demurrer the question of 
v.l8,no.5— 21 
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the validity of the patent for want of novelty. The scope of the pat- 
ent is best stated in the language of the patentée himself in his spéc- 
ifications. He. claims to hâve invented a design for the face or dial 
of an annunciator, of which thefollowing is his description: 

"a represents the face or dial-plate o£ the annunciator, and is shown 
slightly in perspective, b represents the flgares on the dial-plate, which 
are intended to be the same as the number of the rooms with which the an- 
nunciator is connected. Letters are sometimes used instead of figures, c are 
pointera or indicators which turn to the figures or letters indicating the room 
from which the call is made. ïhe dialiS made a dark color or jet black. 
ïhe figures, 6, are made of the color of gold leaf, and the indicators are made 
of light métal color by préférence. But I do not wish to lirait my invention 
by makiiig the figures of gold color, and the indicators light métal color, 
because the same contrast could ' bé prbdueed by making the indicators gold 
côlôr àhd the figures light métal color, Vvhich would produce sùbstantially the 
sàriie appearance in connection with^ the black giound. I hâve not repre^ 
sented the différent colora in the drawingi, but hâve shown the différent parts, 
80 that, when taken in connection with thèse colors, my invention tvill he lim- 
ited to the contrast of colors, sùbstantially as above speoifled; my design con- 
sisting of the dark dial-plate, and the bright figurés and indicators or point- 
ers of différent bright colors, making a contrast of colors, and presenting a 
very attractive appearance." 

I find the law on the suhject of design patents so well condensed 
and stated in a little -work lately published by Mr. Simonda, that I 
cannot do better than read his summary, as stated on page 212 : 

" For a time it was the practice of the patent-office to grant thèse design 
patents for almost any subject-matterpresented, and with little or no inquiry 
as to whether any degree of patentable origination had been exercised. It is 
now tolérably well settled that design patents stand on as high a plane as 
utility patents, and require as high a degree of exercise of the inventive or 
originative faculty. In patentable deâigns a person cannot be permitted to 
selecfc an existing form and simply put it to a new use any more than he can 
be permitted to take a patent for a mère double use of a machine ; but the 
sélection and adaptation of an existing form may amount to patentable de- 
sign, as the adaptation of an existing mechanical device may amount to pat- 
entable invention." 

In support of this enuneiation of the law, Mr. Simonds quotes 
from Wooster v. Grane, 2 Fisher, Pat. Cas, 583, as follows : 

" The act, although it does not require utility in order to secure the benefit 
of its provisions, does require that the shape produced shall be the resuit of 
industry, effort, genius, or expense, and must also, I think, be held to require 
that the shape or configuration sought to be secured shall at least be uew and 
original as applied to articles of manufacture." 

So, also, in Northrup v. Adams; 2 Ban. & A. 567, it is said : 

" ïhe same gênerai prineiples of construction extend to both. To entitle 
a party to the benefit of the act, in either case, there must be originality and 
the exercise of the inventive faculty. In the one, there must be novelty and 
utility; in the other, originality and beauty. There must be something akin 
to genius, — an effort of the brain as well as the hand. The adaptation of old 
devices or forms to new purposes, however convenient, useful, or beautiful 
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tliey may be in their iiew rofe, is not invention. * * * If a combination 
of old designs be patentable at ail, — of which I hâve some doubt, — the com- 
bination must be sueU as to produce a new appeiarance. If the effect gto- 
duced be simply the aggregation of farailiar designs, it would not be patent- 
able. For example, if one should paint upon a fainiliar vase a copy of 8tuàri*f 
portrait of Washington, it would not be patentable, because both élément!- 
of the combination, — the portrait and the vase, — are old; but if 'any nev. 
and original impression or ornaraent' were placed upon the same vase, i 
would fall within the express language of the section." 

In Gorham Go. v. White, 14 Wall. 611, the suprême court said : "L 
whatever way produced it is the new thing produced which the paten 
law regards." 

I hâve read enough to show that the text of Mr. Simonds is full; 
sustained by the authorities quoted. 

The patent in this case is for a mère black dial-plate, upon whicl 
the inventor places a gold letter or figure indicating the number c 
the room, and a white métal pointer. There is no border or confij. 
uration upon the dial, or around it, of a peouliar or ornamental chai 
acter, nor is there a cornice or binding of any kind, but simply a bal' 
black face, with the gold-colored figures or letters, and the silver o 
light metal^colored hands or indexes; nothing new or original in thi 
shape or ornamêntation of the dial-plate, figures, or pointers is showi 
or indicated. The only trouble I hâve had with the case bas beei i 
whether the court could import sufi&eient of what we oall commoi; 
knowledge into the case to say, on demurrer, that this was an old 
device applied to a new use. While the case was on argument 1 
drew my watch from my pocket, as I thought the analogy was a fair 
one, and opening it I found substantially the combination on its facf 
or dial, with merely a change of the colors, that is shown on this pat- 
ented dial-plate; that is, I found a white face instead of a black 
one, and black figures indicating the hours, and métal or gold-colored 
hands, so that there was the same contrast of colors as that on which 
this inventor claims to base hia patent. There were the three élé- 
ments, the white face, the black figures, and the gold-colored pointers, 
making the précise combination for the purpose of contrast which the 
inventor says is the gist of his invention. An examination of the 
décision of the suprême court of the United States in Brown v. Piper, 
91 U. S. 37, satisfies me that the court can from its common knowl- 
edge say that the design covered by this patent is only a new use of 
an old and well-known device. Certainly there is nothing more com- 
pletely within the scope of common knowledge than the dial-plate of 
a watch. The clock before us ip this room présents nearly the con- 
trast the inventor claims for his device, and you can hardly walk the 
streets without finding in nearly every sign-board the same contrast 
of colors for the purpose of making an ornamental and attractive 
sign. As I hâve already suggested, if, in connection with this con- 
trast of colors, there had been a border around the dial-plate of a 
new and original composition in combination with thèse old parts. 
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with the old oontrast of colora, the patent mîght be sustained; but 
there is no such combination hère. 

The demurrer to the bill, therefore, is sustained, and the bill dis- 
missed for want of equity. 



National Pcmp CylikdIee Co. v. Simmons Hardware Co.' 

{Circuit Court. E. D. Missouri. November 2, 1883.) 

1. Patekts — Evidence. 

Where, in a suit for the infringement of reissued letters patent, the défend- 
ant sets up as a défense that the reissued letters patent are broader ihan the 
original, and therefore invalid, and the plaintifC fails to introduce the original 
letters patent in évidence, the défendant may introduce them. 

2. Samb — Inquirt into Validity of Reissued Letters Patent. 

Where the original letters patent are so introduced, the question as to the 
validity of the reissued letters patent may be passed upon. 
S. Same — RuresuED Lettbes Patent No. 7,006, fob " Improvbmbnt qî Fumps," 
Valid^Patent (Jonbtbubd. 

Reissued letters patent No. 7,006, for an "improvement in pumps," are no 
broader than the original letters patent No. 90,143, issucd for the same inven- 
tion, and are valid. They are for a metallic tube with vitreous coating inter- 
nally, and with bothendsflaredso as to admit within it.from aboveaud below, 
the wooden tubing with which it is designed to be connected. 
4. Same— Infringement. 

The sale and use of enameled tubes with a single flare held no-infringement. 

In Equity. 

Suit for an infringement of reissued letters patent No. 7,006, for an 
"improvement in pumps." The original letters patent are numbered 
90,143. The "invention relates to certain novel improvements in 
wooden pumps, and consists — First, in constructing one of the sec- 
tions or lengths of the pump-stock of métal, lined with a vitreous 
enamel, to présent a smooth, durable surface to the pump-bucket or 
piston-packing, and adapted to receive within its ends the tapering 
ends of the wooden sections, and thus serve as a coupling for thèse sec- 
tions, as will be hereinafter explained ; second, in an annular-grooved 
ring-piston, which has confined within its groove a suitable packing, 
and which is constructed with an annular valve-seat on its upper side, 
adopted for a circular valve which moves freely upon a central valve 
stem. " 

The original letters patent contain two claims, viz.: 

"(1) The metal-tube section, B, coated with a vitreous substance, and con- 
structed with flaring ends, and receiving into said ends the lower terminus of 
the wooden section, A, and the upper terminus of the lower wooden section, 
B, ail substantially as described. (2) An annular-grooved ring-piston, D, 
constructed with a raised valve-seat, v, and a forked stem, i, c, in combination 
with valve, g, substantially as described." 

iReported by Beuj. F. Eex, Esq., of the St. Louis bar. 
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The claims in the reissued letters patent are as foUowâ . 

"(1) The métal section, B, lined with a vitreous substance, and formed so 
as to connect the wooden sections, A and G, by frictional contact, without the 
use pf bolts, screws, or other fastening device, substantially as set forth. (2) 
The métal tube section or working band, B, coated with a vitreous substance 
and constiucted with flaring ends, and receiving into said ends the lower ter- 
minus of the section, A, and the upper terminus of the lower section, B, 
ail substantially as described. (3) An annular-grooved ring-piston, D, con- 
structed with a raised valve-seat, v, and a forked stem, i, c, in combination 
with valve, g, substantially as described." 

The other material facts are sufficiently stated in the opinion of 
the court. 

Taylor é Pollard, for complainant. 

Herman é Reyburn and Parkinson é Parklnson, for défendant. 

Teeat, J. As counsel stated that this was a test case, it is to be 
regretted that ail the facts and circumstances were not presented free 
from constantly recurring exceptions on technical points as to the ad- 
missibility of évidence. It is, or should be, the purpose of the parties 
to hâve the merits of the controversy settled. The first question is as 
to the validity of the reissued patent, on the ground that the same 
was an undue expansion of the original. Plaintiff objected that the 
original had not been introduced on its part, so that the question pre- 
sented could not technically be considered. The court permitted, 
under objections, the original to be introduced. The reasons therefor 
were many ; without enumerating ail of which, one must suffice, viz. : 
that it was essential for the court lo be informed exactly as to the 
nature and extent of plaintiff's demand, in order to détermine which 
the original of the reissue had to be before the court. An examina- 
tion of the original and the reissue shows that the latter is not invalid; 
for it is for the same invention. Plaintifif rests his demand upon the 
second claim of the reissue, viz. : "The métal tube section or work- 
ing barre], B, coated with a vitreous substance and constructed with 
flaring ends, and receiving into said ends the lower terminus of the 
section, A, and the upper terminus of the lower section, B, ail sub- 
stantially as described." Strange to say, the same error is in the 
original and the reissue, to which the attention of the court was not 
directed by counsel, viz. : that "the upper terminus of the lower sec- 
tion" (there being three sections, A, B, C, respectively) should hâve 
been named B instead of C. 

Treating that false description as an obvions error, the court con- 
strues plaintiËE's patent to be for a metalUc tube, with vitreous coat- 
ing internally, each end of which is flared, so as to admit within it, 
from above and below, the wooden tubing with which it was to be 
conneeted. Three sections are contemplated, the upper and lower 
of which are wooden, and the intermediate (the one in question) 
metallic. To avoid "the use of bolts, screws, or other fastening de- 
vices," and make the connections by "frictional contact" merely, as 
the patent claims, the flaring of the metallic tube at both ends became 
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the controlling factor. There had been various contrivances before 
the date of this patent, more or less complicated, some by screws 
and Bome by drums or otherwise, to make the desired extensions and 
connections in sectional pumps. The merit of this patent, if any, was 
in having the metallio tube describèd inserted with flaring ends be- 
tween the upper and lower sections of wood tubing, whereby, without 
bolts, screws, etc., the différent sections would be connected by "fric- 
tional contact" solely, and the métal tube become a water chamber, in 
which the valved piunger could operate with attendant advantages. 
Inasmuch as the patent for this tube in question is ail that is claimed 
it is évident that its construction is essential. The patent in ques- 
tion is not for a combination, and what is specified as to its use is 
merely to indicate its adaptability to pnmps, and to state its spécial 
advantages therefor. It must, theref ore, be considered as designated ; 
its peculiar feature being its two flaring ends, whereby the advan- 
tages named will be secured. It is not purposed to go into détails as 
to the state of the art or prior patents, because it seems, in this as in 
many other inventions, that persons previously groped their way 
along the needed path, making and abandoning experiments, and 
falling short of the hoped-for resuit, while, in the light of what a sub- 
séquent inventor disclosed, it appears strange that they should not 
hâve seen what now is so clear and simple. 

The patent is held to be valid, and to be for the indicated tube 
with flaring ends; that is, at each end. Has défendant infringed? 
The difficulty in the case arises under this head. The évidence on the 
main point is meager, viz. : Did he sell tubes with the two-fold flares, 
or only with one flare ? It seems that, foUowing old contrivances, 
métal tubes with a flare at one end only are now in use, the upper end 
of whichis thrust into the wooden pump-stock instead of the reverse; 
the other end flaring to receive the lower section of the pump where 
needed. Before the date of the original patent métal tubes or sec- 
tions were used with converging flares, so as to pass within wooden 
stocks reamed out for the purpose, thus forming a continuons pump 
or tubing where length was required. The diflBculties and disadvan- 
tages appearing, plaintiff's invention of a double and divergent flar- 
ing, whereby, through frictional contact, a firm connection of the 
parts can be made, and a proper water chamber had, is simple in its 
terms. , Must it rest, then, on its précise terms, the double flare, or 
be held to exclude ail enameled tubes which hâve a flare at one end 
alone, designed for either interior or exterior connection with wooden 
pipes? The spécial water chamber which results from plaintiff's 
invention is a separate chamber between the upper and lower pipes, 
necessarily larger than either of said pipes. It may be that some 
disadvantages would resuit if the piunger were to be repaired, because 
the upper or pump stock would hâve to be detached therefor. Under 
the prior arrangements in metal-lined pumps, when no such enlarged 
■chamber was provided, the piunger worked freely, and could be easily 
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removed and repaired without detaching the upper from the second 
part. It seems that most of thecylinders sold by défendant foUowed 
the old and well-known plan^ viz., the thrasting into a pump-stock of a 
metallic tube in which the plunger worked f reely ; Baid tube being the 
water chamber. . 

As to said tubes with th« single flare, it.is held there was no in- 
fringement, and that the sale and use of thç injdicated metallic tubes 
with the double flare, or flare at both ends, did infringe plaintiff's 
rights. 

It will thus be seen that the plaintiff's patent is held to be solely 
for a metallic cylinder with vitreous lining, and diverging or outward 
flaring at both ends; and that^ as there is évidence showing that some 
— a few, it may be^of suoh oylinders were bought and sold by the 
défendant, a decree against him œust be entered, framed aocording 
to this opinion, with an accounting accordingly, to begreferred to the, 
master, unless an agreement with respect thereto is made by the par- 
ties. 



The LiLUE Hamilton. 
' {Bi»Mct Court, N. 1). Illinois. Noveraber 5, 1883.) 

1. CoNTRACT OF Apphbightment — Vessel Unsbaworïhy — Evidence. 

Upon exatnination of the évidence in tliis case it appears that tue vessel was 
not seawoitliy at tlie time of the disàsler, and that libelants were entitled to 
recover. 

2. Same— Implied Wahrant? ab to Seawokthiness of Vessel. 

There is an implied warranty in a con tract for affreightment that the shipis 
sufficient for the voyage, and the owner, lilie a common carrier, is an insurer 
against everything but excepted périls. ; ; 

3. Bamb — Seaworthiness op Hull. 

To constitute seaworthiness of the hull of a vessel in respect to cargo, the 
hull must be so tight, stanch, and strong as to be compétent to resist ail or- 
dinary action of the sea, and to prosecute and complète the voyage without 
damage to the cargo. 

4. Bame — Damages. 

The object of the law m actions of this character is to make the parties to 
the contract as nearly whole as possible for the damages sustained by reason 
of the breach of the contract. 

In Admiralty. 

Robert Rae, if or libelants. 

Schuyler é Kremer, for respondents. 

Blodgbtt, J. This is a libel upon a contract of affreightment, and 
the facts as they appear in the proof, so far as I deem it necessary 
to State them for the purposes of this décision, are that, on the 
twenty-second of June, 1880, the libelants shipped at the port of 
Chicago, on Lake Michigan, on board the schooner Lillie Hamilton, 
19,557 bushels of No. 2 corn, to be transported in said schoonerfrom 
said port of Chicago to the port of Kingston, on Lake Ontario. While 
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pursumg her voyage, and in the Welland canal, near the town of 
Thorold, the schooner sprang aleak, and sank in the canal, whereby 
11,432 bushels of the cargo became wet and damaged, and about 
8,050 bushels were recovered in a dry condition. The dry corn was 
afterwards, on the order of libelant, delivered to the underwriters, 
who had insured the cargo on payment of a pro rata amount of the 
freight on said dry corn. Libelants had policies of insurance upon 
the cargo for the voyage, and on notice of the disaster the cargo was 
abandoned to the underwriters, who paid the amount of the insurance ; 
and this suit is now prosecuted in the name of the libelants for the 
benefit qf the underwriters, to recover the amount lost on the cargo, 
on the ground that the schooner was unseaworthy at the time the voy- 
age was commenced, and that the loss was oocasioned by reaeon of 
such unseaworthiness, and not by a péril of the sea. The proof 
shows that the schooner was what is known as a canal vessel, — that 
is, a vessel adapted to pass through the Welland canal ; that the in- 
jury to the cargo was in conséquence of a hole being stove through 
the bilge streak near the bluff of the bow. 

The testimony shows that the vessel was tight, and had taken in 
no such amount of water as to indicate a dangerous leak, until after 
she had passed O'NeDl's bridge in the Welland canal, and was be- 
tween said bridge and Thorold, when she struck upon something like 
a stone or rock near the bottom or side of the canal, the shock of the 
blow being such as to be plainly noticeable on board of the vessel. 
Some of the witnesses say that it produced a momentary stoppage, 
others that she was heeled or canted over by the blow, but did not 
stop. Immediately after this shock or blow was felt, the schooner be- 
gan to take in water very rapidly, and sank to the bottom of the canal 
in about 15 minutes. At the time of the accident the schooner was 
drawing about 10 f eet of water, and the depth of the canal was about 
11 feet, thus leaving only about a foot of water between the bottom 
of the schooner and the bottom of the canal. An investigation of the 
planking at the point where the leak occurred showed that the planking 
along the bilge, near the bow, was worn away from a thickness of four 
or five inches, so that its thickness did not exceed an inch and a half, 
and that the hole in question was oecasioned by breaking through this 
thin-worn planking, making a clear opening of about eight by nine 
inches. The proof also shows that this schooner came oui in 1874, and 
had not been replanked along bilge streaks where this hole was broken 
through; that canal vessels wear away very rapidly, especially at or 
near the bilge, by chafing and colliding against the sides and bottom 
of the canal ; and that from four to five years is as long as plank in the 
bilge streak is expected to last on a vessel in this service, and that the 
planking, when new, is from three to five inches thick. This schooner, 
like ail canal vessels, was nearly flat-bottomed, and the canal is so 
narrow, and the sides and bottom of a vessel loaded as the Lillie 
Hamilton was come so nearly in contact with the sides and bottom 
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of the canal, that the least sheer and deflection, or even roll ot the 
vessel, is liable to bring the bilge in collision with the sides and bot- 
tom of the canal, and therefore aa soon as the planking is worn as 
thin as it appeara without dispute it had beoome on this vessel, there 
is not sufficient strength to resist the blows and shocks incident to a 
canal passage. A hull might withstand the strain of the wiuds and 
waves, but not be adéquate to the péril of the canal; that is, her 
frame might be so stancb and afcrong as that her seams would not 
be opened by any pitohing orYolling whieh she might encounter upbn 
the open lake, and yet be in péril from collision on the canal, when 
her planking was worn so nearly away. 

I conclude, therefore, from the proof, that the planking along the 
bilge streaksof this vessel had beoome worn so thin and unsuhstaûtial 
as to make her unseaworthy for this service; that there was not sûflS- 
cient substance to enable her toreaistthe shocks and collisions to Whieh 
she was ordinarily and almost neoessarily exposed in passing through 
this canal. It is true that apparently crédible witnesses hâve testified 
that, in their opinion, a hole would hâve been broken in this schooner's 
bottomfrom the collision in question even if the plank had been thréë 
inches thick. The reply to this testimoriy, whieh seems to me suffi- 
cient, is, if this plank had been new and strong, and of such thickness 
as is usually deemed necessary to seoure aafety, then the carrier 
might, perhaps, be exonerated on the ground that the vessel was sea- 
worthy in that regard, but none of the respondent's witnesses hâve 
given it as their opinion that one and one-half inches of six-year old 
plank is sufScient to raise the presumption of seaworthiness, or to 
show that this vessel was strong enough to withstand the dangers of 
canal navigation. No one has said that a prudent ship-owner would 
consider a sbip seaworthy if he knew the bilge planking had been 
worn away from the thickness of four or five inches, at the time the 
vessel was built, to a thickness not to exceed one and one-half inches. 
It is clear that to resist the abrasions and blows to whieh a vessel is 
liable in this canal, much more than one inch and a half of plank is 
necessary. A fair test, as it seems to me, is, would a prudent man 
bnild a vessel for such service with planking oiily one and one-half 
inches thick ? The law upon the snbject of the implied warranty of 
seaworthiness is too well settled to admit of discussion. 

Chancellor Kent (3 Kent, Comm. 205) says : 

"By the contract the owner is bound to seo that the ship Is seaworthy, 
wbich means that she must be tight, stanch, and strong, well furnished, 
manned, victualed, and in ail respects equipped in the usual manner for the 
merchant service in such a trade. The ship must be fit and compétent for 
the sort of cargo, and the particular service for whieh she is engaged. If 
there should be a latent defect in the vessel unknown to the owner, and un- 
discoverable upon examination.yet the better opinion is that the owner must 
answer for the damage occasioned by the defect, It is an implied warranty 
in the contract that the ship be sufficient for the voyage, and the owner, like 
a common carrier, is an insurer against everything but the excepted péril." 
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In Puinam v. Wood, 3 Mass. 481, the court said: 

"It is the duty of the owner of the ship, when he charters her, or puts 
her up for freight, to see that she is in a suitable condition, and to keep 
her in that condition, unlesa prevented by périls of the sea or unavoid- 
able accidents. If the goods are loat by any defects in tlie vessel, whether 
latent or visible, known or unknown, the owner is answerable to the freightor 
upon the prineiple that he tacitly contracts that his vessel shall be fit for the 
lise for which he ernploys her." 

In Dupont v. Vance, 19 How. 162, the suprême court of the United 
States said: 

" To constitute seaworthiness of the huU of a vessel in respect to cargo, the 
huU must be so tight, stanch, and strong as to be compétent to resist ail or- 
dinary action of the sea, and to proseoute and complète the voyage without 
damage to the cargo." 

In Work v. Leathers, 9T U. S. 379, it is said: 

"Where the owner of a vessel charters her, or offers her for trade, he is 
bound to see that she is seaworthy an*^, suitable for the service in which she 
is to be employed, and if there be defects, known or not known, hé ia not ex- 
cused." 

I ooncludé, from the proof and thesé authorities, that tbis vessel 
was not seaworthy at the time of tbis disaster, and bave no doubt 
that libelants are entitled to recover tbe damage sustained by reason 
of such unseaworthiness. 

Theobjeot of the law, in actions of tbis eharacter, is to make the 
parties to tbô contraet as nearly whole as possible for tbe, damages 
sustained by reason of the breach of the contraet. As I hâve already 
said, this suit, it is admitted, is proseouted for the benefit of the un- 
derwriterS) who bave paid the amount insured by them upon tbis 
cargo. It is admitted tbat there was delivered to tbe underwriters, 
upon the order of libelant, 8,050 busbels of this corn, and that the 
underwriters paid a pro rata amount of the freight upon the quantity 
so delivered, and that the wet corn was sold by the owner of the ves- 
sel and the proceeds reoeived by him. In tbe absence of any proof 
showing that the cbrn was wortb less to the underwriters at the point 
where they î^eeivedit thanit would bave been at the port of destina- 
tion, I am inclined to %he conclusion that tbe acceptance of tbe corn 
by the underwriters at Thorold, and payment of freight thereon, so 
far as earned, was a settlement pro tanto ,- but as there is not, at prés- 
ent, proof sufficient in the record to détermine the value of tbe wet 
corn, it îs probable a référence rdust be had to ascertain the damages 
in tbe case, unless tbe parties agrée. 
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Mabsland and others v. The ïosemite. 

(District Court, S. D. Nm York. October 31. 1883 

1. Plbastjke Tachts— Shipping Autiolks. 

Seamen shipping on a pleasure yacht and signing sliipping articles can only 
be dischargeJ m conformitywith theordinary maritime law, which doea aot 
justify d discliarge for single acts o£ négligent disobedience. 

2. Same— Notice. 

Where shipping articles didnot provide for anydeflnite voyage, but for serv- 
ice not exceeding six montUs, payable monthly, held, while the vessel was in 
her home port and no voyagé determined on, the service was terminable by 
either party at the end of Uie month on reasonable notice. 

3. Same— Dischauge — Wagbs. 

The chief engineer being discharged in the middle of the month, without suf- 
ficient cause under the maritime law, ivould be entitled to one month's "wages. 

4. Same— Disobedience. 

Where the flrst engineer, immediately upon his discharge, drew the Ares of 
the engine on a cold winter's day, thus imperiling the ship, contrary to the 
orders of the raaster and owner, and abetted ail the rest of the engineer's de- 
partment in leaving the ship contrary to orders, hdd, that by thèse acts he 
forfeited ail claim to the residue of the month's wages which would otherwise 
hâve been awarded him. 

5. Same— CcsTOM. 

An alleged custom for the rest of the men in the eiigineer's department to 
leave if the engineer is discharged, held illegaL ' 

In Admiralty. 

Beehe,Wilcox de Hohbs,iox\\h&\&rA9. 

Beneàiet, Taft d Benedict, tox ci&iax&ni. 

Beown, J. This action was brought by the cMef engineer, and the 
first and second assistant engineers, of the steam-yacht Yosemite, to 
recover six months' pay, They signed shipping articles on February 
Ist, and entered upon their duties thereunder on that day, and were 
discharged on the 12th, by the owner, on the ground of disobedience 
of his orders. The Yosemite was a pleasure yacht, which was ex- 
pected during the season ensuing to make a race across the Atlantic. 
She was at this time fitting out for the expected voyage. The owner's 
attention being directed to the soiled appearance of the ventilators, 
which projécted some eight f eet above the deok, about noon of the 
eleventh of February he directed the chief engineer to hâve them 
cleaned bright, which the engineer promised to do. About 4 p. u. of 
the following day, the owner, upon boarding the vessel ànd finding no 
one at work upon them, and very little having been done to them, 
called the first engineer, and being dissatisfied with his excuses and his 
manner, dis&harged him at once. He then sent for the first assist- 
ant engineer and directed him to take charge of the engine, which the 
assistant refused to do. He was thereupon discharged. The owner 
then sent for the second assistant, and asked him in like manner to 
take charge of the engine. He also refused, and was likewise at once 
discharged. The first engineer, on being discharged, went below and 
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directed the fires to be drawn, which was done; and within half an 
hour ail the men belonging to the engineer's department left the ship, 
including the oilers and firemen. On the Monday or Tuesday follow- 
ing, the chief engineer returned and proffered the services of himself 
and ail the men in his department who had previously left. They 
were net accepted. Tlie wages of the three engineers up to the time 
they were discharged were ai that time tendered by the master in a 
check, on giving a receipt in full, which was refused by the libelant 
on the ground that he was entitled to wages up to that day. The 
owner testified that, several times previous to the discbarge of the first 
engineer, he had called his attention to the ventilators, and directed 
them to be cleaned, and that the engineer had repeatedly delayed by 
excuses whicn seemed to him mère évasions. The first engineer tes- 
tified that the first that was said to him about cleaning the ventilators 
wasat 4 p. m. on the day previous; that hethen atonce set his men 
to work getting ready to clean them, and thêtt a beginning was made 
that afternoon; that the following day was too stormy to work; and 
that, althougb ît cleared up in- the afternoon, he was at work below 
and had not observed that the weather was suitable, so as to put men 
upon the job again in the afternoon before the owner called. He 
also testified that this work did not belong to his department, but to 
the deck hands." He did not make this objection, however, when di- 
rected to clean the ventilators, but promised to clean them; and it 
appears that thèse ventilators were specially for the benefit of the 
rooms of the engineer's department below, and that it had been cus- 
tomary on this vessel for the men of that department to attend to 
them. 

Taking ail the évidence together, I am satisfied that there was no 
predetermined intent by the chief engineer to disobey or, évade the 
owner's orders to clean the vfinti''.ators. I am inclined to think the 
owner mistaken in supposing that he had ordered them ol§aned be- 
fore: Friday. But the chief engineer is shown to be guilty of plain 
negleet of orders in doing no cleaning on Saturday, after 1; o'clock, 
when the Weather became suitable; and tbe owner, on arriving at 4 
and finding substantiallynothing done, was justly ineeilsed,jflnd his 
displeasure was naturally increased by the plainly insuffiojent ex- 
cuses offered. At the bottom of the chief engineer's negleet was 
doubtlesB his misapprehension of the duties pf his department in re- 
gard to cleaning the ventilators ; tio which the receipt of orders through 
the owner instead of throùgh the. master, who was ail the time on 
board, and also a want, possibly, of a.fuU appréciation of the, require- 
ments of that scrupulous nicety which is proper and.requisite in ail 
the appointments of a pleas^^re yacht, may havô contributed. But 
thèse considérations are but palliatives, and no justification, of his 
•negleet. Judged by the rules pertaining to service on land, the 
owner might hâve legally discharged him, but not by the rules and 
usages of the sôa, to which both parties, by the nature of the serv- 
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îce ana the signing of shipping articles, had become amenable. Up 
to the time of his discharge, the chief engineer's conduct, though 
négligent and blâmable, had not been, in my judgment, either mali- 
cious or flagrant, nor in any way endangering the safety or discipline 
of the ship; and when discharged, though excited, his manner to the 
owner — says the captain — was neither insolent nor disreBpectfnl. 
In such cases, by the maritime law, single acts of négligent disobedi- 
ence of orders are not suflScient to justify a seaman's discharge. 
There must be repeated acts of this character, with still a locus peni- 
tentiœ, before a complète discharge from the voyage or shipping con- 
tract will be sustained. Curt. Séamen, 148-150. And although 
the particular duties required of seamen upon a pleasure yacht will 
doubtless differ from those required on ordinary steamers, just as 
the duties of seamen on board of steamers are différent from those on 
ordinary sailing vessels, yet the gênerai principles applicable in a 
court of admiralty to the discipline and discharge of thô men who 
ship on board under shipping articles must be the same in ail. If 
the exigencies of the yatching service require more arbitrary poweirs 
in the owner or master, thèse powera mnst bè stipulàted for in the 
articles, and be brought home to the express knowledge of the sea- 
men. 

In this case the shipping articles did not provide for anydefinite 
voyage, but only for gênerai service "not exceeding six months,*' pay- 
able monthly. Under such a contraot, so long as no definite voyage 
is entered upon or agreea to by some further understanding of the 
parties, and wbile the vessel is remaining in the home port, as in this 
case, I think either party at liberty to terminate the service at the 
end of any month, on reasonable notice. The Grusaâer, 1 Ware, 448. 
In this view the chief engineer would hâve been entitled to one month's 
wages, except for the subséquent occurrences to which I sball pres- 
ently ref er. 

The refusai of the first and second assistant engineers, respeetively, 
to take charge of the engine, when requested to do so, upon the dis- 
charge of the chief engineer, was immédiate and direct, without any 
excuse at the time, and without any justification or palliation shown 
on the trial. The testimony of the first assistant, that he had no 
license as chief engineer, and that he did not think himself capable 
of taking sole charge for a racing voyage to Europe, is not pertinent. 
The circumstances did not indieate that he was directéd or expected 
to become chief engineer, but only to assume temporary charge until 
the engineer's place could be supplied; and this involved no more re- 
sponsibility than the ordinary duties which he had been accustomed 
to perform. The same is true of the second assistant. In the cold 
weather then prevailing it was necessary to the safety of the ship to 
maintain the fires in the engines and bave some one to take charge 
of them. The refusai to do this was after it was known that the chief 
engineer had been discharged; and the assistants immediately pro- 
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ceeded with tlie chief engineer to draw the fires, though forbidclen by 
the master to do so; and ail the n^en in the engineer's department 
shortly af ter left the ship with jeers, though forbidden to leave. There 
can be no doubt that ail the men in the engineer's department, from 
the chief engineer down, after the discharge of the latter, were act- 
ing in concert. Not only did every one refuse duty, or leave eontrary 
to orders, but the chief engineer, on the Tuesday following, proffered 
the services of ail in a body; and on the trial évidence was ofifered of 
a custom for the men to be engaged and to leave with the chief en- 
gineer. The évidence and the custom were ruled out as incompatible 
with the shipping articles and with tbe discipline of the ship. It is év- 
ident that a word from the chief engineer would bave prevented the 
departure of ail the rest of the men, whioh was semi-mutinous in 
character, and would hâve been prevented by force had the ship not 
been moored to the wharf. I cannot resist the conviction that the 
drawing of the fires eontrary to the master's orders, the refusai of the 
first and second assistant engineers to attend to the engines, and the 
departure of ail the men in the department against the master's 
protest, was a concerted movement, which, if not directly instigated 
by the. chief engineer, had bis sanction and support, and which, under 
the circumstances, must be mainly chargeable upon him, since a word 
from him would hâve prevented it. The chief engineer's act of draw- 
ing the fires late on Saturday afternoon of a cold winter's day, and in 
effect abetting the departure of the fijst and second assistants, which 
furnished the only plausible reason for drawing the fires, were acts 
impeiriling the safety of the vessel; and for thèse acts, clearly mali- 
cious, in which the first and second assistants concurred, they must 
ail be held, in a court of admiralty, to hâve forfeited the residue of 
the month's payto which they would otherwise hâve been entitled. 

The amounts tendered in the answer will be decreed, but without 
costs since that time. 



The Wm. H. Bbaman. 
{District Court, S. D. New York. October 22, 1883.) 

1. CoLMSioN— Vesbbls Roundiko Bknd. 

In roùnding a bend neither of two approachîng vessels has a right to assume 
: that the other will hold her exact course by compass, but only her relative sit- 
• cation in the stream. 

2. Same — Signal. . • 

Nèither should change their relative situation in the stream -when they are 
' aJJproiâching, so as to involve danger of collision, without timely notice to the 
other by signal wûistlei. 

3. S(4.ME— Case Btated- ; , 

Wheré the tug T., having a tow on a hawser, was coming down the East 

■ river, tvith a strong etrb^tide, near the middle of the stream, and on approaching 

/ the Battery ran in towards the New Ybik shore by a sheer, crossing the courue 
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of the tug B^, which was rounding the, Battery in the opposite direction, ànd 
the T. 's tow swerving with thie tide agalnst B.'s tow, and neither tug gave a,nj 
whistle, except one whistle by the T. when toc laté to beof any uae to the B., 
held, that both wore in fault for net signaling in tiine. 

In Adiniralty. 

J. A.Hyland,îovlihë[ani. 

B&ebe d Wilcox, for claimants. 

Brown, J. This action was brought to reeover damages for in- 
juries to the libelant's oanal-boat F. F. Stoddard, in tow of the 
steam-tiig William H. Beaman, through a collision with the scow 
Empire, in tow of the steam-tug James N. Thompson, on thefour- 
teenth of September, 1880, some 800 or 400 feet off from the barge 
office near the Battery. 

The Beaman had the Stoddard lashed iipon her starboard aide, pro- 
jecting about 30 feet ahead of her bows, She had left Hoboken be- 
tween 11 and 12 o'clock, bonnd for Delancey street, East river. 
The tide was the last of the ebb in both the North and East rivers, 
and the Beaman rounded the Battery some 300 or 400 feet oflF shore. 
The Thompson at the same tiûae was coming ont of the East river, 
having left Newtown creek, with the Eoipire in tow upon a hawser 
of abôut 20 or 25 fathoms length, hound for Weëhawken. She came 
down about the center of the East river, or a little nearer the New 
York shore, and as she approached pier No. 3 her helm was put 
slightly to port. She was then in charge of the deckhand who was 
acting as pilot, while the captain was below at dinner. 

The captain testifies that while àt dinner, by tuming his héad, he 
could look along the port side ôf the Thompson, and in that manner 
notieed the Beaman directiy ahead, abpnt a quarter of a mile off, and 
that he then came out and told thé man at the wheel to put the helm 
more to port. This was done, aùd by the captain's directions one 
whistle was blown, as he says, at the saûie time. If both vessëls 
had continued on the courses they were oh prior to the wheel being 
ported, ail the testimony is to the effect that they would-have passed 
well clear of each other, starboard to starboard. 

The captain of the Empire heard the one whistle, understood it as 
a -signal by the Thompson that she would pass to the right, and im-- 
mediately ported his own helm. He testifies that the two tugs weré 
only about 300 feet apart at the time this whistle was given. 

The captain of the Beaman, and othèr witnesses for the libelant, 
state that when the tugs were about 200 feet apart the Thompson 
gave a rank sheer, under a port wheel, thereby crossing the bO'«'s of 
the Beaman, and rendering it impossible for the latter to escape from 
the Empire, which, despite her port helm, swung downward and out- 
ward with the ebb-tide, and directly upon the Béaman's tow.' NO 
whistle was heard from thé Thompsori on board the Beàmafns ïfcnd'ttd 
signal was giVen by the latter. As soon as the sheèr by' the Thomp- 
son was seen the engines of the Bearaen were reversed full speed ; 
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but though her wheel was put to starboard, the effect of the tow upon 
her starboard side was to cant her head one or two points to port, 
and the Stoddard struck the Empire about amidships, on her port 
side, and received some damage. 

No other vessels were in the way, and this collision eould not hâve 
happened had the rules been observed by either of the tugs. Each 
was- evidently desirous of availing itself of the slack water near the 
Battery. The Thompson having corne down about the middle of the 
river, some 900 or 1,000 feet off from the New York shore, in round- 
ing the Battery, on seeing other vessels coming around the same bend, 
was bound, before changing her relative situation in the stream, and 
running in-shore, to give timely notice, by signais, of her intention 
to do so. In this case one whistle was blown, suffieient to be heard 
on the scow astern, but it was not heard or noticed by any persons 
on the Beaman or the Stoddard. Withoutconsidering the question, 
whether the blast of the whisle given was probably a suffieient one, I 
am satisfied it was given when the tags were much less than a quar- 
ter of a mile apart, and altogether top late tomeet the requirements 
of the rules, or to enable the Beaman, with her tow, to avoid the swing 
of the Empire. In effect, the Thompson changed her course within 
about 300 feet of the Beaman, and when they were approaching each 
other at the combined speed of about eight miles an hour, and when 
scarcely half a minute apart. 

The Beaman was, m like manner, bound to signal to the other ves- 
sel on which side she intended to pass. The actual lines of the 
courses of the two when they first saw each other were crossing, as in 
the fifth situation, and by the inspector's rules each was bound to 
signal to the other. Had this been done when they were first sighted, 
there is no reason why the collision should not bave been avoided. 
The course of the Thompson, when first seen, may hâve beentowards 
Communipaw, and to the starboard of the Beaman. But as the 
Thompson was then upon the bend, the Beaman had no right to as- 
sume that the Thompson was going to Communipaw, or would hold 
the exact course she was on, The ordinary traffic around the Battery 
forbids any such assumption. AU that she had a right to assume 
was that the Thompson would not change her relative position in 
the stream in going around the bend, withoat a clear and timely sig- 
nal. 

I do not find any fault with the Beaman in backmg as she did. 
The direction of her bows was doubtless thereby somewhat changed. 
But backing was her évident duty, and it tended to avoid the collis- 
ion, although it changed the position in which the blow was received. 

Both tugs must, therefore, be held in fault for not giving the sig- 
nais required by the rules, and judgment is ordered against both in 
the form authorized in such cases, {The Sterling, 106 U. S. 647; S. 
C. 1 Sup. et. Eep. 89,) with costs, with a référence to compute the 
lamagea. 
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New Jbesby Zino & Iron Co. v. Tbottbr and others. 

{Circuit Court D. New Jersey. November 6, 1883.> 

Rbmovai. of Causes. 

The second clause, section 2, of the removal act of 1875, enacts tbat when m 
any suit pending in a state court there shall be a controversy whicli is wbolly 
between citizensof diiïerent states, and wbich can be fuUy determined between 
them, then eitlier one or more of the plaintiûs or défendants actually interested 
in- such controversy may remove said suit to the circuit court of the United 
States for the proper district. To enable a party to remove under this clause 
there must exist in the suit a separate and distinct ca.use of action, in respect 
to which ail the necessary parties on one side are citizens of différent states 
from those on the other. 

, On Motion to Eemand. 

T. N. McCarter, for plaintiff. 

C. & B. W. Parker, for Trotter. 

Nixon, J. Ttois is. a motion to remand to the state court a suit 
originally commenced.in the court of ohancery of New Jersey, and 
which one of the défendants (Trotter) has attempted to remove into 
this court. The décision of the question dépends upon the nature of 
the suit, as disclûsed in the pleadings and the construction of the 
second clause of the second section of the removal act of March 3, 
1875. The bill is filed by the complainant corporation of New Jer- 
sey against Charles W. Trotter, James L. Curtis, surviving trustée of 
the Pranklinite Mining Company, and the Franklinite Steel & Zinc 
Company. Trotter and Curtis are citizens of New York, and the 
Franklinite Steel & Zinc Company is a corporation of the state of 
New Jersey. The object of the bill seems to be to obtain the refor- 
mation of certain deeds, .under which the complainant corporation 
daims title to the ore called "franklinite" in a portion of the prem- 
ises known as Mine Hill, in Sussex county, New Jersey. The first of 
thèse deeds was executed by Samuel Fowler, on March 10, 1848, to 
the Sussex Zinc & Copper Mining & Manufacturing Company, and 
describes the tract of land on which the franklinite, claimed to hâve 
been conveyed, is contained, by spécifie monuments, and by metes 
and bounds. The allégation of the bill is that by reason of the inac- 
curacies and defects in th« description of the promises, which inac- 
curacies and defects are repeated in the subséquent conveyanees of 
titles, there is a difficulfcy in loeating the said deed upon the frank- 
linite vein, as it was intended to be located, unless the same shall be 
corrected so as to make it conform to the intention of the parties. 
The relief asked for is that the said deeds may be so amended and 
corrected in the description therein as to make them conform to the 
intention of the several parties thereto, when they were respectively 
executed, and so as to convey, without doubt or mistake, that portion 
of the franklinite vein on Mine Hill which, is included within a par- 
T.18,no.6— 22 
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allelogram dèscribed in a certain map of Isaac Shiner, a copy of which 
was annexed to the Mil; that said àmendment and reîormation in 
the sevei'al deeds may be made in such manner as will effectually 
operate to convey and confirm unto the complainant the portion of 
the f ranklinite vain claimed by défendants, in accordance with the 
intention and design of the parties ; that the several défendants may 
be directed aùd decreed to exécute proper and sufficient deeds of re- 
lease to the complainant, so as to release and discharge that portion 
of the franklinite vein, so intended to be conveyed, from ail claims 
thereto on the part of the several défendants, and that the défend- 
ants may be aeverally enjoined and restrained from executing any 
further leases, conveyances, or transfers of any right to franklinite 
ore on that part of Mine Hill within the limits thereof so intended to 
be conveyed to the complainant, and may also be restrained from re- 
moving any ore therefrom, or oommitting any trespass thereon, or 
from bringing any suit or action at law to recover possession thereof, 
or from taking any bther step, or doing any other aot, to interfère with 
the possession of complainant. James L. Curtis, Charles W. Trot- 
ter, and the Franklinite Zinc & Steel Company are made défendants, 
because they unité in thernselves the whole légal and eç[uitable title 
to the premises in dispute, so far as it is claimed adversely to the 
complainant ; Curtis being the trustée who holds the légal title to the 
reversion in fee in trust for the Franklinite Steôl & Zinc Company, 
ftotter the lessëe of Curtis for a term of years, and who claims un- 
d«r' his lease a présent right of possession, and the Franklinite Steel 
& Zinc Company being the cestui que tnist of Curtis. 

The second clause, sectioti 3, of the removal act of 1875, enacts 
that when, in any suit pending in a state court, there shall be a oon- 
troversy which is -wholly between oîtizens of différent states, and 
which can befully determined as betWeen them, then either oneor more 
of theplaintiffs or défendants actually interested in such controveçsy 
may remove said suit to the circuit court of the United States for the 
proper district. Can a controversy be found in this suit ■which is 
wholly between the défendant Trotter and the complainant, and which 
can be f uUy determined between them ? This provision of the section 
is predicated upon the fftot that actions are often in their nature sev- 
erable, and frequently embrace tnore than one controversy. The ob- 
ject of the clause was to enable citizensof différent states, who found 
thernselves involved in a suit in which more than one controversy 
existed, and one of which was capable of being f uUy determined without 
the présence of other parties namëd in the action, to avail thernselves 
of their constitutional right to hâve their separate controversy settled 
in a fédéral court. 

But the bill of complaint in the preseiit case seems to reveal only 
one cause of action, to-wit, the reformation of certain deeds. The 
several défendants are made parties because they are directly inter- 
ested in this single controversy, — the Franklinite Steel & Zinc Com- 
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pany, because it claims an équitable title to tbe premises in dispute; 
Curtis, because he holds the légal title as the surviving trustée of said 
corporation, and exercises the right of leasing the property for a term of 
years; and the défendant Trotter, because he has an immédiate inter- 
est in defeating the complainant's attempt to amend and reform the 
deeds, which, if successful, would deprive him ot the right, as lessee 
of Curtis, to enter upon the disputed premises to mine for franklinite. 
Under well-established principles of equity practice, any court would 
require the présence of ail thèse parties before it would prooeed to a 
final decree. 1 Daniell, Ch. Pr, (5th Amer. Ed.) 190, note 5; Story, 
Eq. Pr. § 72; Shields v. Barrow, 17 How. 130; Rïbon v. Bailroad Cos. 
16 Wall. 4*6 ; Abbott v. Rubber Co. 4 Blatchf. 489. 

Calvert, in his excellent Treatise upon the Law respecting Parties to 
Suits in Equity, (p. 285,) states that a bill cannot be filed against a 
lessee for the purpose of disputing the title of the lessee or owner of 
the inheritance without making him a party. 

In the récent case of Hyde v. Ruble, 104 U. S. 409, the suprême 
court, in considering the clause of the second section of the removal 
act on which the présent removal is demanded, say : "To fenable a 
party to remove under this clause there must exist in the suit a sepa- 
rate and distinct cause of action, in respect to which ail the neeessary 
parties on one side are citizens of différent states from those ou the 
other." 

Holding this view of the nature and character of the action, and 
being bound by the construction of the removal àçt made by the su- 
prême court in the cases of Barney y. Latham, 103 U. S. 206, and 
Hydev, Ruble, supra, I must remand this cause to the state court, 
and it is accordingly so ordered. 



HoBTHBBN Pacific Terminal Co. r. Lowhnberg and others. 
{Ciretiit Court, D. Oregon. Novem^er 16, 1883.) 

1. Pétition pob Removal. 

When it appears, upon s pétition for removal of a caQse, that the sarae 18 re- 
movable upon tbe application of the petitioners under the second clause of 
section 2 of the act of 1875, it will not lirait or restrain the efiEect or opération 
of such pétition if the petitioners only ask the court therein to proceed no f ur- 
ther"as tothem." 

2. PsocEEDîNo TO Appropriate Phopeety. 

A judicial proceeding to appropriate private property to the useof a railway 
corporation is subject to the usual incidents of a civil action or suit, iucluding 
the liahility to removal into the circuit court. 

3. Sep arable Oontrovbrsy. 

In an action against two or more persons to appropriate property held by 
them as tenants in comraon to the use of a railway corporation, there is a sep- ^ 
arable controversy t)etween such corporation and each of said tenants, which ' 
canbe fuUy determined as betwcen them, and if eiiher of sftch tenants ié a oit- 
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izen of a difEerent atate f rom such corporation he may remove the -whole case 
into the circuit court under the second clause of section 2 of the act of 1875. 

4. lllKBGUIARITIBS IN RBMOVAL. 

Although there are irregnlarities in the removal of a cause, still, if it ap- 
pears from the record that it involves a controversy cognizable by the circuit 
court, a motion to remand to tlio state court will not be allowed. 

5. Amendment. 

Whether the pétition for removal can be amended in the circuit court, guœre. 

Action to Appropriate Property, 

Joseph Simon, for plaintiff . 

M. W. Fechheimer, for défendants. 

Dbady, J. On April 17, 1883, the plaintiff commenced an action 
in the state circuit court for the county of Multnomah against the 
défendants, astheowners and possessorsof a triangular-shaped pièce 
of land, lying in the north-east corner of block 28, in Watson's addi- 
tion to Portland, containing about 590 square feet, to appropriate the 
same to its use for railway purposes, under the provisions of the cor- 
poration act of Oregon, See Or. LawB, 533. 

Thô complainant allèges that the plaintiff is a corporation formed 
and existing under the laws of Oregon, for the purpose, among other 
things, of constructing lines of railway from the dépota, warehouses, 
and other terminal buildings of the Northern Pacific and otber rail- 
way and navigation oompanies, in the northern part of Portland, to 
the east bank of the Wallamet river, southerly to East Portland and 
northerly to the dry dock, wharves,elevators, and coal bunkers of the 
Oregon Eailway & Navigation Company, north of Albina; that the 
plaintiff is authorized by the act aforesaid to appropriate lands for 
this purpose, and that the use of said promises is necessary for the 
convenient construction and opération of its proposed lines of railway; 
that it is unable to agrée with the défendants as to the value of said 
premises; and that on April 17, 18S3, it tendered the défendants. 
|500 in payment of the same. 

On April 27, 1883, the défendants P. Goldsmith and Tillie Gold- 
smith, his wife, filed a verified pétition in the state court for the re- 
moval of the cause to this court, accompanied with a bond in the 
pénal sum of $1,D00, exiecuted with good and suf&cient surety, and 
conditioned as required by law. 

It appears from the pétition that the matter and amount in dis- 
pute in the action, so far as the petitioners are concerned, exceeds in 
value the sum of $500, exclusive of costs ; that the petitioners are 
citizens of the state of New York, while their co-defendants are citi- 
zens of Oregon, and that the land in question is owned by them in 
common. ' 

The petitioners allège that in said action there is a controversy 
which is wholly between citizens of différent states, to-wit, the plain- 
tiff and the petitioners, and which can be fully determined as be- 
tween them; and "they pray this honorable court that, as to your 
petitioners, to proceed no further herein, except to make the order of 
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removal required by law, and to accept the said surety and bond, and 
to cause the record hereRi to be removed into" this court. Accom- 
panying this pétition there was filed an affidavit of one of the at- 
torneys of the petitioners, to the effect "that, from préjudice and local 
influence," the petitioners "will not be ablo to obtain justice in said 
court." 

On July 19, 1883, it appearing to this court, from the pétition of 
the attorney for the défendants, that said state court "refuses to order 
the removal of said cause and the record thereof to this court, and is 
now wrongfully proceeding therein," an order was made allowing a 
writ of certioran to be issued, directed to said court, requiring it to 
forthwith send said record to this court, which was done on the day 
foUowing. 

On October 22, 1883, the plaintiff filed a motion "to dismiss" the 
cause from this court, for substantially the following reasons : 

(1) That it does not involve a controversy within the jurisdiction of this 
court ; (2) that it is not one in which there can be a final détermination of 
the controversy, so far as it concerns the petitioners, without the présence 
of the other défendants, because it " is an action for the condamnation of land 
for railroad purposes, and an exercise of the right of eminent domain, and is 
incapable of sèvering without préjudice to othei? parties défendant;" (3) that 
it is not one between citizens of différent states, and could' not be removed 
unless ail of the défendants could and did join in the application therefor ; 
(4) that it is not one in which there is a controversy between citizens of dif- 
férent states, within the meaning of the constitution ^nd acts o£ congress, 
80 as to enable a part of the défendants to remove the Same; and (5) that it 
cannot be removed as to the défendants petitioning therefor, and left in the 
state court as to the remaining défendants, as asked for by the petitioners in 
thair application for removal. . ; , 

This motion is in form a mistake. It should hâve been "to rë- 
mand," and not "to dismiss." If an action is improperly brought 
hère by removal from a state court, the proper remedy is a motion to 
romand. The words "dismiss" and "remand" are not used inter- 
changeably or indiscriminately in section 5of tlie Hct of 18T5, (18 St. 
472.) The former bas référence only to a suit brought in the circuit 
court, and the latter to one removed there from a state court. . In the 
one case, if it appears that the suit is not cogniziable in the circuit 
court, it is dismissed; and in the other it îs iremanded to the state 
court. " 

Counsel for the plaintiff insista that the motion to dismissis proper, 
and in support of his position refers the court to Rùrhoval Cases, 100 
U. S. 467, where I find that the reporter, in the statement of the 
case, speaks of a motion "to dismiss" having been made in the court 
below and "overruled." This is probably an inadvertence of thè rem- 
porter. Butjhowever that may be, it is certainly no authority that 
a motion "to dismiss" will lie in such a case. ' But counsel has 
leave to amend, and the motion will be considered as one "to ïénlïind" 
the cause "to the court from which it was removed." 

On the argument of the motion it was admitted by theiCounsel for 
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the défendants that the pétition for removal was drawn without réf- 
érence to the ruling in Hyde v. Bubble, 104 U. S. 407, and King v. 
Cornell, 106 U. S. 395; [S. C. 1 Sup. Ct. Eep. 312,] to the effect 
that the act of March 3, 1875, (18 St. 470,) repealed by implication 
the second subdivision of section 639 of the Eevised Statutes on the 
subject of removal of causes. 

The pétition seems tohave been drawn under said subdivision, and 
the affidavit of local préjudice under the third one. But this latter 
may be dismissed from further considération. It is not a pétition 
for removal at ail, and if it was the pétition of the Goldsmiths, the 
cause could not be removed upon it, because ail the défendants or the 
persons interested on that side of the controversy therein were not 
citizens of another state than this when the action was brought. But 
if the facts stated in the pétition are sufficient to authorize or cause 
the removal of the cause under the act of 1875, the motion cannot be 
allowed, unless the effect of the pétition is to be limited in this re- 
spect by the fact that the petitioners only asked the court therein to 
proceed no further "as to them." But I do not think that this ex- 
pression ought tq hâve the effect to control or limit the légal effect 
of the facts stated in the pétition, particularly when taken in connec- 
tion with the gênerai prayer that the court woald "make the order 
of removal required by law." 

The petitioners were seeking to hâve their controversy with the 
plaintiff removed to this court, and if they ignorantly or inadvertently 
only asked that so much of the action might be sent hère, I do not 
think that is sufficient to prevent the removal of the whole of it, if 
such was the légal effect and opération of the facts stated. But 
while the petitioners did ask the court to proceed no further "as to 
them," they also, in effect, asked that such order of removal be made 
in the cause as the law applied to the facts stated would authorize 
and require, and this was plainly for the removal of the whole of the 
cause or none. See Clark v. Chicago, M, é St. P. By. Co. 1 1 Fed. 
Eep, 355. 

There is nothing in the nature or purpose of this action to pre- 
vent its removal to this court. It is an action brought against the 
owners of private property for the purpose of obtaining the right to 
use it in the construction and opération of a railway, and at the same 
time ascertaining the value of such right or the amount that ought to 
be paid therefor. The statute under which it is brought provides, in 
effect, that it shall be commenced and proceeded in to final déter- 
mination in the same manner as an ordinary action at law. The 
plaintiff's right to appropriate private property to its use and the 
3ioney value of such use are in their nature proper subjects of judi- 
cial inquiry. And so it bas beenwisely provided that whenever a 
controversy arises between a corporation, like the plaintiff, and any 
one concerning such right or use, it may be determined in the usual 
way of diaposing of like controversies — by an action at law. And 
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the mère faot that the plaintiff dérives îts rightto appropriate private 
property to its use from the state in virtue of its rightof eminent do- 
main, is altogether immaterial. In granting this right to the plain- 
tiff the state has seen proper to impose the condition that in case of 
a controversy between it and the owner of private property as to the 
right of appropriation, or the value thereof , that resort muet be had to 
a judicial proceeding to détermine it. And of course such proceed- 
ing, when instituted, is subjeot to the usual incidents of an ordinary 
action or suit, including the liability to removal. In this respect it 
stands in exactly the same category as an action of ejectment to re- 
cover the possession of the same premises. And so it has been ex- 
pressly ruled by the suprême court in Boom Co. v. Patterson, 98 U. 
S. 404. _ , 

This is also a case in which there is a separable controversy be- 
tween citizens of différent states. The défendants are tenants in 
common of the property in question, and the interest therein of each 
is distinct from that of any other, and may be separately sold, con- 
veyed, recovered, or appropriated. This being so, the case falls ex- 
actly within the second clause of section 2 of the act of 1875, provid- 
ing for the removal of causes to the circuit courts. There is a 
controversy in it which is wholly between citizens of différent states — 
the plaintiff and the Goldsmiths — which can be wholly determined 
as between them ; and theref ore the whole case can be removed hère 
by éither of the parties interested iii such controversy. Field v. 
Lownsdale, 1 Deady, 293. 

Besides, the case having been brought hère, the question upon the 
motion to remand is not whether there are any irregularities in the 
proceedings for removal, but whether on the face of the record it sat- 
isfactorily appears that the action does not involve a controversy 
within the jurisdiotion of this court. Osgoody. Chicago, D. é V. By. 
Co. 6 Biss. 335. That there is such a controversy in this case is too 
plain for argument ; and therefdre the right of the petitioners to hâve 
this cause remain within the jùrisdiction of this tribunal for trial is 
clear beyond cavil or doubt. 

The petitioners also filed a motion to amend the pétition for re- 
moval so as to omit the words "as to your petitioners." According 
to the view I hâve taken of the case, thèse words arenot material, 
and do not limit or control the légal effect of the pétition. But the 
petitioners are entitled to make their application for removal as 
nearly correct as they can, so long as they do not thereby préjudice 
the right of the adverse party. Without, therefore, determioing only 
pro forma the right to make the amendment or the effect of it, it is al- 
lowed. 

The motion to remand isdenied. 
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ToMPKiNB V. LiTTLE EooK & Pt. S. Et. and others.i 
Williams v. Lixtlk Rock, M. R. & T. Ey. and othera. 
[Circmt Court, E. D. Arkansas. 1883.) 

1. State Bonds Issubd m the Aid of Railroads— Action bt Bona Fide Pdr- 

0HASBR8 — Liability op Railroad Companibs— Statotoby Lien. 

In pursuatice of an act of the gênerai assembly of the state of Arkansas, ap- 
proved July 21, 1868, entitled "An act to aid in the construction of railroads," 
the State of Ariîansas issued certain bonds to the défendant railroad companies, 
the bonds were signed by the governor and countersigned by the treasurer of 
the state, and duly delivered to the companies and by theni sold for value. On 
the failure of the state to pay the semi-aimual interest, this action was brought 
against the railroad companies to enforce the payment of the same and inter- 
est. Meld, following liaûroad Vos. v. Schutte, 103 U. S. 118, and Chamberlain 
V. St. Paul, etc., B. Co. 92 U. S. 299, (1) that there was nothing in the bonds 
thémselves, without indorsement, to bind the companies that received and sold 
them, to pay either the principal or interest! (2) that conceding the bonds to 
be invalid on account of the unconstitutionality of the statute under which 
they were issued, as claimed by the défendants, the holders of them were never- 
theless entitled to such remedy as the statute gave against the railroad com- 
panies who had accepted and sold the bonds, and had thereby ratifled the rem- 
édies provided by the statute ; (3) that there was nothing oontained in said act 
which would constitute a statutory lien for the beneSt of the plaintilïs, into 
whose hands the bonds had come, as against the property of the railroad com- 
panies. 

2. Bame— Taxes not Liens. 

It is well settled that a tax is not a lien unless it is expressly made 30 by the 
law or ordinance which imposes it. 
Heine v. Levée Gom'rs, 19 Wall. 659. 

In Equity. 

John McGlure and John R. Dos Passas, for plaintiflfs. 

John F. Dillon and G. W. Huntington, for défendants. 

MiLLEE, Justice. Thèse are two separate suits brought by the 
holders of bonds issued to the défendant railroad companies, or to 
their predeeessors which had received the bonds, by the state of Ar- 
iiansas. The bonds are without the indorsement of the companies, 
and if they are responsible for their payment, as the plaintiffs assert 
in their bills, that responsibility must arise out of some other matter 
connected with their acceptance and sale of them to the présent hold- 
ers or their privies. The bonds were in the following form : 

" United States of America. 

"It is hereby certified that the State of Arkansas is indebted unie the Lit- 
tle Eoek and Fort Smith Railroad Company, or bearer, in the sum of $1,000, 
lawful 'money of the United States of America, redeemable In the city of New 
York thirty years from the date hereof , with interest at the rate of seveii per 
cent, per annum, payable semi-annually, in the city of New York, on the flrst 
days of April and October in each year, on the présentation of the proper 
coupons hereto annexed. The faith and crédit of the state are hereby sol- 
emnly and irrevocably pledged for the payment of the interest and the ré- 
demption of the principal of this bond, issued in pursuance of the act of the 
gênerai assembly of the state o£ Arkansas, approved July 21, 18G8, entitled 

> AlDrmed. See 8 Sup. Ct. Rep. 762. See, alao, 7 Sup. Ct. Rep. 469. 
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'An act to aid in the construction of railroads;' the said aot liaving been sub- 
raitted to, and duly ratifled by, the people of the state, at the gênerai élection 
held November 3, 1868." 

Thèse bonds were signed by the governor and countersigned by the 
treasurer of the state, duly delivered to the companies, and by them 
sold for value, and it may be assumed, for the purpose of this opin- 
ion, that the plaintiffs are owners or represent holders who are bona 
fide purchasers of them. 

The state having failed for several years to pay the semi-annual 
interest, it was demanded of the railroad companies, \7ho are défend- 
ants in thèse suits, who also refused to pay. 

It is clear enough that there is in the bonds themselves, with no 
indorsement, nothing whieh binds the companies that received and 
sold them to pay either the principal or interest. If they were so 
bound, an action at law would be the proper remedy to enforce the 
obligation. 

The bills, or rather the bill, (I shall in future speak in the singular, 
as the cases are indentical,) is founded on the ground of an eqnity 
arising out of the provisions of the statute ref erred to in the récital 
of the bonds as the authority for their issue, and especially an équi- 
table lien on the road or ita income, which was built mainly out of the 
proceeds of the sale of thèse bonds. Before we prooeed to examine 
into the existence of this lien — ^that is, whether the statute by its 
language confers such a lien — -we are met by the preliminary propo- 
sition on the part of the défendants that the statute itself is void, be- 
cause it is not in conformity with the provisions of the constitution of 
the state under which it purports to hâve been enaoted. 

The provisions relied on in support of this proposition are section 
6, article 10, and section 22 of article 6, of the constitution of 1868. 
The first of thèse déclares that "the crédit of the state or counties 
shall never be loaned for any purpose without the consent of the peo- 
ple expressed through the ballot-box." The second, that "no pub- 
lic act shall take effect or be in force until ninety days from the ex- 
piration of the session at which the same was passed, unless it is 
otherwise provided in the aet." 

The statute under which thèse bonds were issued contained a déc- 
laration that it shonld be submitted to a vote of the people of the 
state, and provisions for the time when the vote should be taken, the 
manner of voting, and the means by which the resuit should be as- 
certained and declared. It also provides that if it appears that a ma- 
jority hâve voted for the act, it shall immediately become operative 
and hâve fuU force. The twelfth section of the aot, which relates to 
this part of the subjeot is as foUows : 

Sec. 12. "Be it further enacted, that at the next gênerai élection to b« 
holden under the provisions of section 3 of article 15 of the constitution of 
this state, the proper offlcers liaving charge of such élection shall, upon a poil, 
as in other cases, take and receive the ballots of the eleetors qualifled to vote for 
officers at such élection for and against this act, in compliance with section 
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6 of article 10 of the constitution — such ballot to contain thé words ' For 
Raiiroads,' or 'Against Eailroads,' and if it appears that a majority so voting 
hâve voted 'For Raiiroads,' this aat shall immediatély hecome opei-ative and 
haw full force, and ail laws heretofore passed fur loaning the crédit of this 
State in aîd of raiiroads, shall cease and he void; but if a majority shall be 
found Ib hâve voted 'Against Eailroads,' this act sliall be void and of no ef- 
fect." 

Thé Yote was taken in conformity with this section, was found to be 
in favor of the issue of the bonds, and was so declared. But the ar- 
gument against the validity of this; proceeding is that the législa- 
ture had not adjourned' when the popular vote was taken, and there- 
fore the 90 days from the expiration of the session, required by the 
consiitùtion, had not elapsed when the voting was done, nor did the 
aet déclare any other time when thé law should go into effect. There 
was, thefefore, no valid law which authorized the vote of the people 
on the subjéct. In my opinion, this view of the matter, though sus- 
tained by the opinion of the suprême court of the state in the case 
of State Y.'Little Roek, M. R. ce T. R. Co. 31 Ark. 701, is erroneous. 
That opinion; ànd the argument now made in support of it, are based 
upon the ideathat & separate statute, with ail the incidents required 
to make it a perfect law in itself, was necessary to enable the people 
to vote whether this proposition should become a law or not. To 
me itappearé plain the biU, is not a law until approved by the vote of 
a majority of the people, as the constitution required. Until then it 
is but a Project for â Idw, — ^a bill which becomes a law when so ap- 
proved. The constitution means this or it is without meaning. The 
législature which fràmed this bill so understood it and acted on that 
view. The àection copied above déclares that if the vote is for 
the law, it shall then immediatély be a law and go into opération; 
if against it, the act shall be void and of no effect. The statute, 
then, in describing the means by which the vote shall be aseer- 
tained, déclares when it shall go into opération; fixes a time différ- 
ent from the 90 days from the expiration of the session, namely, the 
time when the vote is counted and the resuit is ascertained. This 
voting by the people is a necessary part of the proceeding, by which 
this class of statutes is enacted, and they are not laws untiL this is 
done. The statute under considération, when it thus became a law, 
did contain a spécifie désignation, as required by the constitution, of 
a time when it should go into effect, and is not void for want of such 
direction. ït was not a law, nor did it on its face purport to be a 
law, until the approval by the people was officially ascertained. When 
this was done, it contained a definité provision for the time when it 
should go into effect. I can see no want of conformity to the con- 
stitution in this respect, and this opinion is confirmed by the eontem- 
poraneous action of the governor, the, oommissioners appointedto dé- 
termine the roads which should receive the bonds and the amount to 
be awarded eaeh road, and by ail the state officers who were called 
upon to act under the law. 
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It is argiied, however, with much force, that the décision of this 
question by the suprême couït of Arkansas, in the case.referred to, is 
binding on this court, and must be accepted by the la,tter as the true 
construction of the constitution of the state, as applied to a statute 
of the state. Whatever may be my own personal opinion on this 
question, I do not think it absolutely necessary that it should be de- 
cided now; for I am bound by a décision of a similar question by the 
suprême court of the United States, which renders the point hère 
taken immaterial. 

The state of Florida having issued her bonds to railroad companies 
of the state under a statute which the suprême court of the state de- 
cided to be void for want of constitutional authority, the holders of 
the bonds sued the companies who had received and negotiated them, 
in the circuit court of the United States, as the plaintifs in the prés- 
ent suit bave done, to enforce the lien which that statute gave to the 
state as security for the payment of its own bonds. Railroad Cos. v, 
Schutte, 103 U. S. 118. 

The suprême court of the United States held that, conceding the 
bonds to be void as against the state, the holders of them were never- 
theless entitled to such lien as the statute gave against the railroad 
companies who had accepted and sold the bonds, and had ratiâed the 
lien pïovided by the statute. Id. 129. 

Accepting the doctrine of that case as applicable to this, the remain- 
ing question is whether any lien which a court of equity can enforce 
against thèse railroad companies or their property or income can be 
implied from the act of 1868, or arises out of the circumstances of 
the case. This act by its first section authorized the issue to each 
railroad company of the state, which should become entitled thereto, 
of the bonds of the state to the amount of $15,000 per mile where there 
had been no land grant from the United States, and $10,000 per mile 
where such grant had been received. By other sections the board of 
railroad commissioners, a body then in existence, was authorized to 
ascertain and report to the governor what companies were entitled to 
receive thèse bonds, and how many of such bonds of $1,000 each 
should be issued to the companies applying for them according to 
rules prescribed by the statute. The obligations which the statute 
imposes on thèse companies are found in the sixth, seventh, and eighth 
sections of it. The first of thèse déclares "that the bonds or the 
avails of them shall be disposed of solely for the purpose of provid- 
ing for the ironing, equipping, building, and completing said roads." 

As the plaintiffs' claim rests mainly hère on the provisions in the 
seventh and eighth sections of the act, they are hère copied in fuU : 

"Sec. 7. Be ifc further enacted, that the législature shall from tirne to time 
impose upon each raih'oad company, towliich bonds shall hâve been issued, a 
tax equal to the amount of the annual interest upon such bonds then out- 
standing and unpaid, which tax may be paid in money or in the past-due 
coupons of the state at par, and after expiration of flve years from the com- 
pletion of said road, the législature shall impose an additional spécial tax of 
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two and one-half per cent, per annum, upon the whole amount of state aid 
granted to such company, payable in money or in bonds and coupons of the state 
at par ; and, if in money, the same shall be invested by the treasurer of the state 
in the bonds of the state, at their current marlcet value. The taxation in this 
section provided to continue until the amount of bonds issued to sucli corn 
pany, with interest thereon, shall hâve been paid by said company as herein 
specifled, in whicn caae the said road shall be entitled to a discharge from ail 
claima or liens on the part of the state: provided, that nothing herein con- 
tained shall be so construed as to deprive any company, securing a loan of the 
bonds of the state herein provided for, from paying the whole amount due 
from such company to the state at any time in the bonds of the state ioaned 
in aid of railroads, or the coupons thereon, or in money." 

" Sec. 8. Be it f urther enacted, that in the case said company shall fail to 
pay the taxes imposed by the preceding section, at the time the same become 
due, and for sixty days thereafter, it shall be the duty of the treasurer of the 
state, by writ of séquestration, to seize and take possession of the income and 
revenues of said company, until theamount of said default shall befuUy paid 
up and satisfied, with eosts of séquestration, after which said treasurer shall 
release the further revenues of said company to its proper offlcers." 

The proposition of complainants is that thèse sections are in the 
nature of a statutôry lien on the property of the railroad companiea 
which received the bonds, for the security of the payment of thèse 
bonds, and that this lien inures to the benefit of any bondholder into 
■whose hands they may eome. This proposition naturally divides it- 
self into two, namely : (1) Does the statute create a lien in f avor of 
the state? (2) If it does, is it a lien which follows the bonds of the 
state into the handa of subséquent holders after they had been deliv- 
ered to the companies ? 

I confess that but for the use of the word "lien," I see nothing in 
the power hère conferred upon the législature in the nature of a lieu. 
The power is "to impose a tax upon the railroad company" sufficient, 
at iirst, to pay the interest accruing annually upon the bonds received 
from the state, and, after five years from the road's completion, an 
additional annual tax of two and a half per cent on the amount 
of the bonds, to be paid to the state. This tax is not made a lien on 
the property of the railroad companies by any express language. It 
is well settled that taxes are not liens unless they are expressly made 
80 by the law or ordinance which imposes them. Heine v. Levée 
GomWs, 19 Wall. 659; 2Dill. Mun. Corp. 655. 

The remedy given by the eighth section to enforce the collection 
of this tax repels the idea that. the tax is a lien on the road, its fran- 
chises, or any other tangible property of the company, for it is lim- 
ited to the séquestration of the income and revenues of the company 
until the amount of the default shall be paid. If there be any lien 
at ail, it is oonfined to the income and revenues of the company, and 
does not extend to its road-bed, traek, locomotives, or any other vis- 
ible property. This is made still plainer by the guarded language, 
which, even for the purpose of securing or appropriating this income 
and revenue to the payment of the debt or its interest, does not 
authorize taking possession of the road or its roUing stock, nor the 
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opération of the road to produce income, but simply that the treas- 
urer of the state may, by a writ of séquestration, "seize and take 
possession of the income and revenues of the Company," until the 
amount in arrears is paid. There is hère no déclaration of a lien on 
any property of the company, nor any authority to seize it or to sell 
it, or to proceed against it in any way to enforce the payment of the 
debt. The remedy given implies that there is to be no other. If, 
then, there is a lien, it covers only the income or other revenue of 
the company, if any such there be. 

If the word "lien" were not in the statute> I think no one would 
infer a lien on anything from the nature of the transaction as it is 
described in the act. Without the use of that ■word it is simply an 
authority to the législature of the state to provide for the payment 
by thèse companies to the state of the money which it will hâve to 
pay on its bonds issued for tbeir benefit. This is to be done by -what 
the statute calls a tax on the company, but it is no more a tax, in its 
essential character, though called so, than it is a lien, though that 
word is used. The matter is simply a power in the législature to 
assess or détermine, from time to time, the sum which each company 
is reqired to pay to save the state harmless in regard to the bonds it 
has received, and a direction to the treasurer to coUect this assess- 
ment by séquestra ting the income of the company to the extent which 
may produce this amount. The tax is not even to be assessed or 
levied on the property of the company. It has no relation, in its 
amount, to the value of the company's property, but solely to the 
amount of its obligation to the state. It would be difficult to iind 
any définition of the word "lien" adapted to this transaction. The 
manner in which the word "lien" is introduced into the statute, shows 
that it was not used in any clear or accurate sensé, for it is a simple 
déclaration that when the amount of the bonds issued to any com- 
pany shall be paid to the state, either in money or in any of the state's 
bonds, the taxation shall cease, and "the said road shall be entitled 
to a discharge from ail claims or liens on the part of the state." Thèse 
words were used, undoubtedly, out of abundant caution, and there 
could hâve been no thought in the minds of the législature that by the 
use of this word in conneetion with the word "claim" they were estah- 
lishing a lien not already created by the statute. But it is not a lien, 
because the right conferred, whatever its nature, could only be exer- 
cised by some act of the législature imposing the tax. If the législa- 
ture failed or neglected to ascertain the sum which each company 
should pay, and fix the time at which it should be payable, there was 
no obligation, no fiixed right, to enforce, and therefore no lien. But 
the year after the passing of the act of 1868, to-wit, April 10, 1869, 
the législature passed a statute to levy and enforce the collection of 
this tax. By its first section the auditor of public accounts was re- 
quired, on or before the first day of June and December, to cei-tify to 
the treasurer the amount which the state will hâve to pay for interes^ 



350 FEDBSAL BBPOBTSB. 

on the bonds issued to each raiiroad company, and the treasnrer was 
to notify the companies. If the eompanies, or any of them, neglected 
to pay, the Pulaski chancery court was to issue the writ of séques- 
tration provided for in the act of 1868, and appoint a receiver to exé- 
cute it. This he was to do by taking possession of ail the incomes 
and revenues of the defaijlting company, with authority to demand 
and receive ail moneys coming to the same from the opération of said 
road, and it is made the duty of ail the officers of said company to 
return ail moneys to him. It also provideg that only the net pro- 
ceeds or surplus, after the necessary costs of operating said road, 
shall be applied in discharge of the tax due and linpaid. 

That this was the true construction of the act of 1868 is made 
clear by a comparison with the previous législation of the state on the 
same subject; for this was not the first statute passed to aid by a 
loan of its crédits in building roàds withir its border, A statute of 
the previous year, approved Maroh 18, I 867, had authorized the 
issue of bonds to the extent of $10,000 per mile to any company 
whioh had prepared 40 miles of its road-bed to receive the rails, and 
thé bonds were only to be issued in that proportion as fast as the 
track was so prepared. The fifth section of that act in the strongest 
terms declared that thèse bonds should constitute a lien — a mortgage 
lien — on ail the property, rights, and crédits of the company receiv- 
ing them, paramount to ail other debts, contracts, and liabilities of 
said road. This purpose is thus expressed : 

"Sec. 5. Be it further enacted, that the receipt of any raiiroad company, 
for the bonds loaned to it by the state, shall immediately operate as a lien on 
the road, its righta, franchises, and ail its property of every description, real 
and Personal; and this lien shall be a mortgage on ail the property, rights, 
and crédits of the road, and shall hâve priority over any and ail other debts, 
contracts, and liabilities of said road ; and said mortgage shall continue until 
the entirô amount loaned to the said road by the state shall hâve been paid 
off." 

Subséquent sections of the act make provision for the enforcement 
of this lien by seizure, by the governor, of the road and other prop- 
erty of the company, by appropriating the income to the payment of 
the interest, and to the création of a sinking fnnd to pay the prin- 
cipal, and finally, if necessary, by an absolute sale of ail the prop- 
erty thus pledged to secure the state. The existence of thèse strin- 
gent provisions in the act of 1867, which are ail left out of the act of 
1868, which latter act expressly repeals the former, and the con- 
tained limitation of the remedy to an appropriation of the net income 
of the company, can leave no doubt that the other property of the 
company was not to be subjeeted to any lien for the payment of the 
bonds issued by the new law. Under this law of 1869, which is the 
practical interprétation of the législature of its power under the act 
of 1868, only the surplus income or net profits arising from the opér- 
ation of the road eould be subjeeted to the payment of such tax as 
the législature might impose for its payment. The state, therefore, 
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if ît had paid punetually the interest on the bonds, according to the 
promise which they bear on their face, and according to the pledge 
of its faith contained in the act of 1868, could only assert a right to 
receive such surplus revenue or net income as might arise from the 
opérations of the road of the company in default, after paying the 
nécessary operating expenses of the road. There is in the bill of 
complaint in thèse cases no allégation that there is any such surplus 
income, or any other revenue of the companies, or of eitfaer of therp, 
which can be seized under the writ of sequestraticaij if: one were issued 
bytbe treasurer or by the chancery court of Jpulaski county, nnder 
the act of April 10, 1869. But this act of 1869 was repealed in ex- 
press terms by the législature by act of May 29, 1874, and the spécial 
proceeding pointed out for the sta.te, by act of 1869 no longer exists 
as a remedy. Supposing, ho^ever, that this appeal left the state to 
^uch remedy as can be found in the original act of 1868, and that 
this court can be called on to administér the equity of that act, it re- 
Hiains true that until it is shown that there is some revenue of the 
defaulting company to which the court can resort, or some net in- 
come of the cotQpany beyond thè current expenses of operating the 
road, which the court could appropriaté to the satisfaction of com- 
plainants' daims, the court would be without powôr in the premises. 
There was no power in the state to' seize the road or to operate it, 
or to take any of the tangible property éf the company for that pur- 
pose. There can, therefore, bé none in the court, for the court can 
only enforce such right as the s'tattite gave the state. It is further 
'to be observed that the whole theory of the bill in this case, and of 
the remedy sought by it at the hands of the court, is founded on the 
idea that there is a lien in favor of the holders bf thèse bonds prior 
to ail other liens, on the road itself and its running stock, which may 
be subjected to sale for the satisfaction bf the debt of the plaintiffs 
against the state of Àrkansas. 

I hâve thus far discussed the questions at issue as though the hold- 
ers of thèse bonds are entitled to be subrogated to ail the equities, 
whether they amouut to a lien or not, which the state of Arkansas 
might hâve had against the companies which originally received 
thèse bonds. 

It remains to be considered how far the security which the statute 
gave the state of Arkansas against loss on account of the bonds she 
might issue to the companies can be made available in a court of 
equity against the présent owners of the roads to aid in building 
which the bonds were issued, in fàvor of the présent holders of thèse 
bonds. Three adjudged cases are eited by counsel, and much insisted 
on in the argument, as precisely covering this case. The first of thèse 
which I shall notice is the case of Hand v.S. d G. R.Co. 12 S. C, 
314. In that case the lien given by the statute was in express terms 
to secure the payment of the bonds. The act provided for bonds of 
the railroad companies, which were to be indorsed by the state and 
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delivered to the eompany. The statute of South Carolina is as fol- 
lows; 

" ïhat as soon as any such bonds shall hâve beeti indorsed, as aforesaid, for 
the first section of the road, as aforesaid, they shall constitute a lien upon such 
section, so prepared, as afoiti.iid, including the road-bed, right of way, grad- 
ing, bridges, andmasonry," etc., "and upon saidiron rails, spikes, and equip- 
raents, when purchased, and the state of 8outh Carolina, upon the indorsing 
of the said bonds, and by virtue of the sarae, shall be invested with said lien 
or mortgage, without a deed from the eompany, for the payment by said Com- 
pany of said bonds, with the interest thereon as the same becomes due." 

It was contended by the railroad eompany, in the suit before the 
state court by bondholders to enforce this lien, that it inured to the 
benefit of no one but the state, and did not foUow the bonds so in- 
dorsed into the hands of subséquent holders, 

To this the court made the following reply : 

" We are required to say that the vesting of the lien in the state means that 
the state shall haveit exclus! vely, notwithstanding other portions o/tJiesame 
section of the aot indieate an intent that it shall inure to the benefit of the 
bondholder. That portion of the section which vests the lien in the state sets 
fprth the objects for which the lien was created and vested, namely, a security 
for the payment of the bonds and Interest." 

If the statute in the présent case had made as clear a déclaration 
of a lien on the property of the eompany, and that the bonds them- 
selves constituted the lien, there wonld be no difficulty in holding — 
at least there would be none to me — that the existence of this lien 
was co-extensive with the existence of the bonds, in whose hands soever 
they might be found, until they and the lien were both extinguished 
by payment or some other form of satisfaction. 

So in the case of Railroad Cos. v. Schutte, 108 U. S. 118. In that 
case the state of Plorida had, by a statute, provided for the issue and 
delivery by the state of her bonds to certain railroad companieo. 
The statute required before this should be done that the railroad 
companies should deliver to the state its own bonds of correspond- 
ing character, principal and interest payable at the same time the 
state bonds were. The statute also declared that thèse eompany 
bonds should be a first-mortgage lien on ail the property of the eom- 
pany which issued them, and should be held by the state as security 
for the payment by the eompany of the bonds of the state. Not only 
did the statute make this provision, but on the face of every bond of 
the state issued under this law, there was the following indorsement : 

" This bond is one of a séries issued in aid of the " (railroad eompany, 
naming it) " to the extent of $16,000 per mile upon completed road; the state 
of Florida holding the flrst-mortgage bonds of said railroad eompany for a 
like amouiil, asfurther secured to the holder thereof. 

" Habeison Eeed, Governor of Florida." 

The suprême court, in holding the companies liable to the holders 
of the state bonds, speaking of the transaction, says : 

" It is clear, therefore, the intention was that, as between the state and the 
eompany, the state was to be the guarantor of the eompany's bond and thg 
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principal debtor. Witli the public, however, it was différent. There the stato 
was the debtor, and the conipany was only lînown through the statutes undei 
which the bonds were put out, and the certitieates indorsed on the bonds them- 
selves, wlùdi were that the state held ' the flrst-mortgage bonds of the rail- 
road Company for a like amount as secuïity to the holder thereof.' Such 
bonds of the state, with such indorsements, the company put on the market 
and sold. Under thèse circumstances the certiflcate of the governor, as to 
the security held by the state, is, in légal effect, the certiflcate of the company 
itself, and équivalent to an engagement on the part of the company that tha 
bond, so far as the security is concerned, is the valid obligation of the state 
The case is clearly within the reason of the rule which makôs every indorseï 
of commercial paper the guarantor of the genuineness and validity of the in 
strument he indorses." 

Again the court says : 

" In our opinion there is ne oci,<v&xOJ. for applying hère the doctrines of sub 
rogation, because in unmistafcable language the statute has made the mort 
gage of the company security for the payment.of the obligations of the state.' 

No such lauguage can be applied to the act of 1868 of the Arkansas 
législature. No indorsement whatever is made on the bonds of the 
state ; no référence to any security held by the state is found in the 
bonds on which this suit is brought, nor in the negotiation of theii 
sale. 

The state, as is said in the case oî Railroad Cos. v. Schutte, is the 
primary debtor, and to the state alone must the holders of her bonds 
look for payment, unless the statute gave a lien on the property of 
the railroad company, which follows the bond into the hands of every 
purchaser. The circumstances which gave the holder this right in 
the South Carolina case and in the Florida case, and which, in the 
opinion of the courts in those cases, were relied on as for that prop- 
osition, do not exist in the case before us. 

The case of Ketchum v. St. Louis, 101 U. S. 306, is a complicated 
one, dififering in many respects from this case. The county of St. 
Louis, under authority of an act of the législature of Missouri, issued 
to the Pacific Railroad of Missouri her bonds for $700,000, and the 
railroad company agreed to pay out of its earnings $4,000 per month 
to the county until the principal and interest of the county bonds were 
paid. The city of St. Louis, which, by an act of the législature, had 
superseded the county as a municipal corporation, brought this suit 
to enforee that agreement. » 

It will be observed hère that it is not the holders of the bonds of 
the county who bring the suit, but the city itself, the original party 
to the transaction, and to whom it is asserted the lien was given. 
The case, therefore, does not bear on the question of a transfer of 
the lien or security to the purchasers of the bonds. 

The court below, and the suprême court, décide that the act of the 

Missouri législature, under which the county issued her bonds to the 

company, and the agreements made at the time, gave to the county a right 

par amount to every existing debt or obligation of the company to 

v.l8,no.6— 23 
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thèse earnings. The state could make such a valid déclaration, for 
it was at the time holder of the only prior mortgage of the company, 
and thus waived this priority. Under the law as it then stood there 
was a fund commissioner, whose dutyit was, when the company was 
in default, to receive thèse earnings, and dispose of them as they 
were directed. 

The new statute déclares that this ofi&cer, "or such person as may 
at any time hereafter hâve the custody of the funcls of said railroad com- 
pany, shall, every month after said bonds are issued, pay into the 
county treasury of St. Louis county, out of the earnings of said Pacific 
Eailroad," fé.OOO per month, and $1,000 additional in each month of 
December, to meet the interest on said bonds until said bonds are 
paid off by the Pacific Eailroad. 

The suprême court declared that this contraot could be specifically 
enforced against a receiver of the road operatiug it under an order of 
the court, and against a purchaser under a foreclosure of the state 's 
mortgage. 

If the case before us were a bill on the part of the state which was 
paying the bonds it had issued to the company, a spécifie contract 
of the company to pay a spécifie sum out of its net earnings per 
month, there might be some analogy; but the cases are in many 
respects su différent, that, though there may be some analogy, I do 
not think the bne governs the other. None of thèse cases, therefore, 
support that of complainants hère. Nor does the doctrine apply 
that a creditor has the right to claim the benefit of a security given 
by his debtor to his surety for the latter's indemnity, for the state 
hère is the principal debtor, and not the surety, as held by the suprême 
court in Railroad Cos. v. Schutte, supra, and in Chamberlain v. St. 
Paul, etc., R. Co. 92 U. S. 299. In this latter case the true doctrine gov- 
erning the présent case is laid down. An act of congress having do- 
nated lands to aid railroad companies in Minnesota in constructing 
their roads, the state also issued to one of thèse companies her bonds 
under a statute somewhat analogous to the Arkansas statute. In 
the Minnesota case, however, thèse government lands and the net 
profits of the road were pledged to the state as a security against 
loss, both by the statute and by a mortgage and bonds. AU this was 
done, and Chamberlain, the plg,intiff, received $100,000 of thèse 
bonds of the state for work in construction of the road. The railroad 
company became insolvent; the state purchased the road and the 
lands under her mortgage, but never paid her own bonds. The suit 
was an attempt by Chamberlain, in a chancery court, to enforce the 
lien of the state for his own benefit. The suprême court said : 

" The gênerai doctrine that a creditor has a right to claim the benefit of a 
security given by his debtor to his surety for the latter's indemnity, and 
which may be used, If necessary, for the payment of the debt, is not ques- 
tioned. The security in such cases is in the nature of trust property, and the 
right of the creditor arises from the natural justice of allowing him to hâve 
applied to the discharge of his deruand the property deposited vvith the surety 
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for that purpose, îf required by the default of the principal. In thîs case the 
deed and mortgage to the stàte were not intended to create a trust in favor 
of the holder of the bonds. The state was priinarily liable to the bondholders, 
and it was only as between her and the companj that the relation of principal 
and surety existed." 92 U. S. 306, 

That the right of the state to levy a tax on the railroad companîes 
was, in the langnage just qnoted, "not intended to create a trust in 
favor of the bondholders," ia manifest from the provision that the 
companies could discharge themselves from ail liabilities by payment 
of the amount of the state bonds into the state treasury at any time 
it suited their convenience, without regard to the time when the 
bonds fell due, or to the rate of interest they bore. It is important 
to observe, also, that this could be done by making payment in any 
of the railroad bonds of the state, so that one of thèse defaulting 
companies, by buying at a discount bonds of the state issued to other 
companies, could discharge themselves of the lien which it is now 
asserted exists as security for the bonds which they had received and 
issued, without redeeming a single one of their bonds, or paying a 
dollar in satisfaction of their principal or interest. Thèse bondhold- 
ers, in such an event, would be leît just where they are now, with 
their sole reliance on the faith and crédit of the state, which, in my 
opinion, is ail they ever had or bargained for when they took the 
bonds, and which is ail the statute or the nature of the transaction 
was intended to give them. 

I bave thus far said nothing abont the status of the défendants as 
innocent purchasers of the property of the original company, which 
is the position asserted for one of them, and of the fact that under 
subséquent mortgages there are bondholders whose right to the prop- 
erty of the company and to an appropriation of their income is supe- 
rior to that of complainants. But if I do not go into this question, 
it is not because it is unworthy of considération, but because I am 
of opinion that no lien in favor of the holders of the state bonds was 
created by the acts of the Arkansas législature, and if such a lien 
can possibly be inferred in favor of the state, it does not pass to the 
creditors of the state, either by anything found in the statute itself, 
or by any recognized principle of law. 

I am of the opinion, therefore, that the bills in thèse cases shoold 
be dismissed. 



BoTD V. Wylet and others.* 
{Gireuit Court, W. D. Lomiiana, October Terni. 1883.) 

1. JUDICIAI, 8AI.B — FbAUD — CONSPIHACY. 

If there were any fraud or conspiracy in the proceedings, of which there is 
no proof, Wyley, the purchaser, was not a party to it, and knew uothinj; of it. 

'Reported by Talbot Stillman, Esq., of the Mouroe, Loulaiaaa, bar. 
Afarmed. Ses 8 Sup. Ct. Rep. S64. 
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2. Same — Condition of Propertt. 

Complainant's lusses, if any, are altributable to tïxe indiffèrent management 
and neglect of the exécuter, her husband, and to the physical and financial 
prostration of the country in tliat section of Louisiana, at the period when the 
sale was made, rather than to any acts of the défendants. 

3. Same — Prbsumption — Answer Found on Piles. 

The presumption " omnia rite esaa aeta" would justify the court in treatlng 
as genuine a paper purporting to be an answer, and fouud among the papers 
of the suit, although there is no indorsement of the flling thereof by the clerk, 
in the absence of proof to thecontrary. But the testimony of one of the mem- 
bers of the flrm, whose signature is attached to the answer, shows he wrote the 
answer, and he thinks it was filed, and that the outside page of the double 
sheet was torn ofC. 

4. Bame — Lapsb of Time. 

Dnder the circumstances, and after the lapse of more than 10 years, a judg- 
ment rendered in the case by a court of compétent junsdiotion will not be 
treated as a nullity. 

5. Samb— Pleading— Btatute dp Limitations. 

Under the niles of pleading or practice, in equity, it is necessary that the 
cause or reason which prevented tliestatutes of limitation or prescription from 
running in the particular case should be stated in the bill, in order to be per- 
mitted to ofîer évidence thereof. This has not been done by complainant. 

6. Same— Btatutb dp Limitations a Bab. 

But disregarding this rule, and giving complainant the beneflt of ail her év- 
idence, there is no good reason shown why the statutes of limitation or pre- 
scription should not apply in this case. 

7. Same— Puechaseu at Judicial Saie— Collatéral Attack. 

A purchaser at judicial sale, in Louisiana, need not look beyond the jurisdic- 
tion and deoree of the court ordering the sale. The truth of the record con- 
cerning matters within it» jurisdiciion cannât be dispaied in an action like this. 

14 La. 146; 7 Rob. 66; 10 Rob. 396; 14 La. Ann. 154; 22 La. Ann. 175; 25 
La. Ann. 55 ; 28 La. Ann. 755. 

In Equity. 

Boatner & Boatner and Mott, Sanders d Kelly, for complainant. 

John T. Ludel'mg, J, R. Beckwith, and W. O. Wiley, for respondents. 

Boaeman, J. The complainant allégea that she is the owner of a 
valuable plantation in Carroll parish, known as the "Ealeigh plan^ 
tation," which was bequeathed to her as a particular legatee by her 
father, James Eailey, who died in A. D. 1860. She avers that W. 
G. Wyley and othera, mentioned in the bill, conspired together to 
fraudulently deprive her of the said plantation by causing it to be 
conveyed to said Wyley under the forms of a judicial sale, which 
was made in fraud and without authority in law in October, 1868 ; 
that thèse défendants covertly, taking advantage of the absence of 
F. W. Boyd, her husband, and exécuter of the Eailey estate, institu- 
tuted suit against him to destitute him from office in the probate 
court, Carroll parish, and in July, 1868, caused G. R. Egelly to be 
appointed administrator of the said succession; that said Boyd was 
not cited, and made no voluntary or authorized appearance in the suit, 
and knew nothing of the proceedings under which the sale to Wyley 
was made until after the said illégal and fraudaient sale had been 
completed ; that the removal of Boyd and appointment of Egelly was 
without any efïect in law; that Egelly, under the pretense of paying 
debts against the succession, a large part of the debts being for law- 
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yers' fées claimed as due to the law firm of which one of theae de- 
fendants was a member, caused the said plantation to be sold without 
any notice to claimant, who allèges that she, under her father's will, 
was and is, as a particidar legatee, the owner of said plantation ; that 
thèse défendants caused the plantation to be appraised, in fraud of 
and in injury of her rights, by incompétent and unworthy appraisers, at 
the vile priée of $2,533.05, at which price it was adjudicated to Wyley, 
when it was worth much more, and had been appraised, two years be- 
fore, at over $95,000, and he is now, and bas been sinceOctober 20, 
A. D. 1868, in possession of the valuable plantation and its large 
revenues under said fraudulent sale. 

The prayer of the bill is that the will under which she claims as 
a particular legatee be declared valid, and that she be put into pos- 
session as owner of the plantation bequeathed to her; that Wyley, 
having purchased in bad faith, be decreed to account to her for the 
revenues and rents thereof since October 20, A. D. 1868. 

This statement of her suit leaves out much of the détails of the bill, 
andis but a summary of the charges therein; but it is sufficient for 
the purpose of disposing of the case, under the view I hâve taken of 
the défensive pleadings, which disclose matters in bar, in abatement, 
and in answer to the charges of complainant. 

The défendant Wyley admits having bought the Ealeigh place for 
$2,533.05 at said succession sale. Though not required by complain- 
ant to answer under oath, he bas filed answer, under oath, denying 
that he at any time ever combined with the défendants named, or with 
any one elsé, to defraud, wrong, or injure, or deprive, either under 
the forms of law or otherwise, Mrs. Boyd of her rights or property; 
that he knew nothing of or conceming the proceedings by or under 
which she claims to bave been injured ; that he knew hothing of the 
removal of Boyd, or of the other proceedings under which the sale of 
the Ealeigh plantation was invoked, until after he purchased the same ; 
that he did not know the plantation was to be sold until he saw the 
advertisement in the newspaper published in Carroll parish. In ad- 
dition to this déniai, which is affirmed by the évidence of himself and 
by the testimony of other witnesses, he pleads the prescription of five 
and ten years, and ail others applicable. 

Art. 3478, Civil Code. "He wlio acquires an immovable in good faith 

and by just title prescribes for it in ten years." 
3481. " Good faith is always presumed in matters of prescription. * * * " 
3487. « * * * By terra 'just title' is meant 'a title which the posses- 

sor may hâve received from any person whom he honestly believed to be the 

real owner, provided the title were such as to transfer the ownership of the 

property.' " 

The mortuary papers in Eailey's succession show that suit was 
instituted by the Louisiana Bank and other creditors of bis succession 
to remove Boyd from the executorship, because' he had left the state, 
and abandoned bis trust; and judgment, indicating in its language the 



358 FEDEBAL BBPOETEB. 

présence of ail necessary parties, removîng him.and appointing Egelly 
administrator, was rendered July 18, 1868. But it is contended that 
Boyd was not cited and made no appearance in the suit, and, in de- 
fault of citation or of voluntary appearance, Boyd's executorship 
could not be affected by the judgment, which was an absolute nuUity ; 
that under the proceedings which f ollowed, ail of which were procured 
by fraud and wrongf ul conspiracy, Wyley could not hâve purchased in 
good faith ; and that his illégal title oannot, as against his équitable 
and légal rights, be made good or cured by aiiy statute of limitations. 

To pass upon the plea of prescription provided for in article 3478, 
Civil Code, — the only one I think it necessary to consider, — it be- 
comes necessary to examine but a part of the testimony in the im- 
mense volume of évidence presented to the court. But, before dis- 
cussing the évidence bearing particularly upon the plea of prescription, 
it may be well for nie to state hère that on the hearing of this case, 
at which time most, if not ail, of the évidence was read to the court 
and illustrated by the argument of learned counsel, and on a most 
çareful considération of the évidence subsequently made, I was and 
am now clearly of the opinion that if there was any fraudulent con- 
spiracy or corrupt collusion by or between any of the several persons 
mentioned in the bill, to deprive complainant of her property, Wyley 
knew nothing of it, and was in no way a party to the wrongful aots. 

In the early years after the war the testimony in this case affirms, 
what is hisfcorically known to be true, that the section of the state in 
which the Ealeigh plantation is situate was, by overflows and other 
physical and moral causes, almost entirely bereft of its old-time pros- 
perity and value. The plantation was greatly damaged by previous 
overflows, and had but little fencing, and it is shown by défendant 
Wyley that he, shortly after purchasing it, expended $25,000 in im- 
provements. Défendant bas shown, whatever may bave been the 
gênerai causes that depreciated property on the Mississippi river in 
1868, that many thousands of acres of land, as valuable as the plan- 
tation in question, were sold for priées not unlike the paltry price at 
which Wyley bought his place. The testimony as to the scarcity of 
ready money, as to the price for which much valuable land sold 
when disposed of at forced sale, and as to the political, moral, and 
physical bankruptcy of the country, leads me to believe that the 
complainant and the unpaid creditors of her father's succession were 
the vietims to the indiffèrent management and neglect of the execu- 
tor, and to the physical and moral prostration of the country, which 
was apparent everywhere in Louisiana in the early years following 
the end of the war, rather than to the acts of any of thèse several 
défendants. 

Was Boyd cited or properly represented in court when the judg- 
ment removing him was rendered? Among the mortuary papers 
found in the succession of Eailey, in the probate court in CarroU par- 
ish, a paper purporting to be an opposition or appearance of Boyd, 
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executor, appears, in a much worn and mutilated condition. It is 
contended that this paper is wrongfuUy among thèse papers, and it 
was neverfiled before the judgment, if at ail. Upon tbe gennineness 
, and légal effeet of this paper dépends the matter of Boyd's voluntary 
appearance. It is a single sheet or pièce of legal-cap paper, with no 
indoreement or filing on the back of it, as is usual with papers of a 
like nature. There is nothing in tho évidence to show that itxîame 
surreptitiously among tho mortuary papers. If thére was no évi- 
dence one way or the other touching the origitli the authorship, and 
filing of the paper, the presumption of the law that ail judicial pro- 
ceedings are presumed to be regular until thé contrary is shown, 
would sHStain the genuineness of the papers, and warrant the court 
in giving to it its fuU légal effeet. But there is testimony for and 
against its having been properly filed in the suit to remove Boyd. 
The testimony of Pilcher, a member of the law firm of Goodrich, Pil- 
cher & Montgomery, is that his firm were, in A. D. 1868, Boyd's 
lawyers in the management of the Eailey estate. He says he wrotè 
the paper at the suggestion of Goodrich, who had especial charge 
and control of Boyd's law matters, and that it was written from a 
mémorandum given to him by Goodrich, who was frequently absent 
from their place of business. He does not remember about filing it, 
thinks it must bave been originally a double sheet of legal-cap paper, 
and the indorsement and filings were written on the co ver page, &a 
was his custom in preparing such papers. 

Pilcher's testimony, though given by him wîth such inexactness as. 
often «haracterizes the évidence of truthful men, who testify as to 
things which occurred 15 years before, is entitled to much importance, 
because he was then in a position to know more of the matter tban 
any one whose testimony bas been presented to the court. 

There is no évidence of a very positive character in the record upbn 
this point, and his testimony, together with the presumption of law and 
of f act that the probate judge would not hâve allowed a judgment to be 
taken removing the executor without the présence, in law, of the proper 
parties, adds sufficiently to the clear légal presumption, which favorp 
the genuineness of the paper in question, to overcome the évidence 
of complainant, who offers nothing to show that itcame surreptitiously 
among the mortuary papers, or nothing to discrédit Pilcher's évidence. 
The disputed paper purports to be an answer of Boyd. It is found 
in the record where it should be, and it must be taken as eatisfacto- 
rily established that Boyd, as the record shows, was represented in 
the suit for his removal; and whether Pilcher's law firm, or any 
member of it, had or had not authority to represent him, a judgment 
of a probate court where the record shows jurisdiction, as in this case, 
cannot, in an action in equity or law to rescind a probate or judioial 
sale, be treated as an absolute nuUity. It appears that the judg- 
ment of which she complains was not appealed from; that no action 
was taken to annul it, or to set aside any of the proceedings which 
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fo]]owed, or were dépendent on it for their validity, until thia suit "waa 
filed, in September, A. D. 1881, — more thau 10 years after the pur- 
chase by Wyley. 

It is claimed, however, in argument, that as Mrs. Boyd was in ig- 
norance of ail the proceedings by which she was fraudulently de-* 
prived of her property until after the sale was made to Wyley, and as 
she was unable, on account of her inability to defray the expenses of 
a lawsuit, to employ lawyers to prosecute her claim until after the 
lapse of 10 years, herrights in equity cannot be affected or barred by 
any of the statutes of limitations relied on by défendants. Under the 
rules of pleading and practice in equity, it is clear that in order to offer 
évidence in avoidance of, or for exemption from, the statute of limita- 
tions upon her claims, she should hâve set forth in her bill the reasons 
why she was, for so many years, ignorant of the ruinous and damag- 
ing proceedings of which she now complains, or set forth what were 
the impediments or hindrantses to her securing lawyers to prosecute 
her claims at an earlier date. Such allégations do not appear in her 
bill ; but, not restricting her under this rule of practice, I bave exam- 
ined ail the testimony upon this point, and I find the foUowing sum- 
mary of the proceedings had in the probate court of Carroll parish : 
Boyd was removed July 16, 1868, and Egelly, after due public notice, 
was granted letters of administration on the sixteenth of September 
foUowing, On application of Egelly and certain creditors an order 
for the sale wàs granted, which, after advertisement, was made on 
the twentieth of October, 1868. Egelly rendered bis final account, 
and, after due notice, it was without opposition homologated on the 
seventeenth of April, 1869. In 1869 Wyley sued out bis monition, in 
which, after public notice, judgment was rendered. In addition to 
this, Mrs. Boyd says her husband was in Carroll parish in January, 
1868, and she does not know whether he was there later in the summer, 
but she says that she knew of the sale to Wyley in the fall of 1868. 

The évidence shows, too, that Boyd, claiming to be executor, in A. 
D. 1874, coUected $37,000 from the fédéral government on account 
of a cotton claim belonging to Eailey's succession, no part of which 
large sum was paid to any of the numerous succession creditors of 
Eailey's succession. This money belonged to the succession, and, 
with a very small part of it, she or her husband, who still claimed to 
be executor, could hâve defrayed the expenses of a suit to bring the 
Ealeigh plantation back into the succession assets. It is difQcult, 
under this summary of facts, to see any good reason for denying to 
Wyley the benefit of the prescription of 10 years, under which the Civil 
Code wisely protects purchasers in good faith who hâve been holding 
and possessing, as owner, more than 10 years under a title transla- 
tive of property. 

If a further reason for confirming Wyley's légal title was neces- 
sary, it can be found in the principle of law, abundantly supported 
by numerous décisions of the suprême court in Louisiana, that a pur* 
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chaser at a Judicial sa]e is protected bj the order or decree of the 
court, and he need not look beyond the decree and the jurisdiction of 
tbe court ordering the sale; the truth of the record conceming mat- 
ters within its jurisdiction eannot be disputed in an action like this. 
14 La. 146; 7 Rob. 66; 10 Eob. 896; 14 La. Ann. 154; 22 La. Ann. 
176; 25 La. Ann. 55; 28 La. Ann. 755. 

Under the view I bave taken of the défensive pleadings and proof, 
I hâve thought it unnecessary to discuss, only in a gênerai way, the re- 
lations of the several other défendants, aside from Wyley, to the com- 
plainant's demand; but the opinion and decree of the court will pro- 
tect ail of them against the demanda of complainant. 

Decree lor défendants. 



Paxtoh V. Marshall.' 
{Ovreuit Court, N. D. lllinoi». July 14, 1883.) 

1. Dked op Trust — Wifb's Bigtîing — Ackho-wlbdohbnt — Hombstead tiîxiimp- 
TioN IN Illinois. 

Where it appears that a wife bas signed a deed of trust, and tbat the saine 
was acknowledged before the proper ofiflcer and recorded in the proper office, 
thereby beooming an apparent muniment of title upon the property of which 
she was the owner, hdd, as against a person who, in good faith, loaned money 
upon her title, she eannot, as against such person, claim that her husband de- 
ceived her as to the identity of the land named in the deed of trust which she 
signed, and thereby defeat the apparent title to the lot. And hdd, further, 
that, as between a person who. in good faith, loans money upon such title and 
the wife, the latter should be tne one to suiler in conséquence of the wrongfui 
act of her husband. 

8. Bamk — Failube to Propbklt AcKNOWLKDaE — Effbct upon Houestead In- 

TBHB8T. 

Under the above state of facts, and the deed of trust being of homestead 
propeny, hM, that where such deed was not properly acknowledged it dld not 
convey the homestead, but the title to tbe lot subject to the homestead. Th» 
homestead right is a statutory right, and can only be released as prescribed by 
the statute, which requirea that such deed shall be acknowledged before th» 
proper offlcer. 

In Equity. 

BouteU, Waterman é BouteU, for complainant. 

Paddock é Ide, for défendant. 

Dbummond, J. James M. Marshall and Susan G. Marshall, hîs 
wife, on the thirteenth of February, 1872, made a deed of trust on a 
certain lot on Indiana avenue, near Twentieth street, in Chicago, to 
secure the sum of $10,000, due by James M. Marshall to the com- 
plainant. 'The money not having been paid in conformity with the 
terms of the deed of trust, the property was sold by the trustée and 
bîd in by tbe complainant. This was a bill Ëled by him against the 
défendants for the purpose of quieting the title to the lot, because 

'Afflrmed. Bee 8 Snp. Ct Rep. 592, tuh nom. Enlght t. Pazton. 
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Mrs. Marshall claimed that the deed of trust signed by her was exe- 
cuted under circumstances that rendered it inoperative aa against 
her, she being at the time the real owner of the lot. Prior to this 
time several incumbrances had been made by her and her hasband 
on the land, one of whioh was in favor of the complainant, and a part 
of the $10,000 in the deed of trust of February, 1872, which were satis- 
fied when the deed of trust was executed. Mrs. Susan C. Marshall has 
filedia cross-bill .alleging that the lot was hers, and her homestead, 
and that the deed of trust was obtained from her by fraud, and that 
itwas never acknowledged, The case cornes before me on exceptions 
to the report of the toaster, who found that the allégations of the 
original bill were established, and that the complainant was entitled 
to a decree. No distinct finding was made by the master upon the 
cross-bill. 

If it be admitted that the allégations of the cross-bill, as to the cir- 
cumstances connected with the exécution of the deed of trust, are es- 
tablished by her, still, Mrs. Marshall signed the deed of trust, and it 
appearing to bave been acknowledged before the proper officer, and 
recorded in the proper oflce, it becania, therefore, apparently, a muni- 
ment of title upon the property of which she was the owner; and I 
think, as against a pereon whOj in good faith, loaned money upon' 
her title, she cannot,. as against such person, claim that her husband 
deceived her. as to the identityof the land named in the deed of trust 
which she signed, and thereby defeat the apparent title to the lot. 
She placed confidence in her husband ; believed his représentation 
that it was a lot on Prairie avenue, and not her homestead on In- 
dîana avenue. The plaintiff did loan the money in good faith, and 
without notice of the facts alleged,: and the question being whether he 
or she must suffer in conséquence of the wrongful act of her husband, 
I think she is the person, and not the complainant. I should add 
that, notwithstanding much testimony bearing upon the mental con- 
dition of Mrs. Marshall at the time she executed the deed of trust re- 
ferred to, I can hâve no doubt that she fully understood the effect of 
what she was doing, and that by her signature she was making a con- 
veyance of a lot to which she had some right. I need not go into 
the particular circumstances connected with the nature of her title 
to the lot, as that it was conveyed to a trustée by her husband, for 
her benefit, before marriage, and that afterwards it was reconveyed 
to her by the trustée, at the request of her husband, as she says, with- 
out her knowlôdge. However this Maybe, she was the owner of the 
lot, and hàd the right to convey it. 

I think the weight' of the évidence is that Mr. Shoi-tall did not 
take the ackn'owledgment, as the certificatô annexed to the deed of 
trust States. It purpotts to bear date 'dû the fonrteenth of 'February, 
1872. It is in -dtaé ïoïm. Therë, is nothing further to sustain his 
officiai act than his statement that, from his général mode of doing 
that kind of business, he is confident he must hâve seen Mrs. Mar- 
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ehall and taken her ackno-wledgment, as he certifies.. He bas no 
recollection of taking the acknowledgment to this deed:of trust. He 
only speaks from bis gênerai and uniform mode of doing that busi- 
ness, and says that he never took the acknowledgment o£ a married 
•woman without seeing her personally. But the testimony in opposi- 
tion to this is so strong that it seems to me to overcpme both the 
officiai certificate and his statement as to bis gênerai mode of per- 
forming that kind of business. There are four or five witnesses, 
among whom are two physieians, who state that at the time this 
acknowledgment purports to bave been taken Mrs. Marshall -was 
confined to her room and sick in bed ; that the day when the ackowl- 
edgment purports to hâve been taken she was subjected^ to a painf ul 
opération; that she was suffering much pain for seVeral days up to 
that time. It might be that some of thèse witnesses would be mis- 
taken as to the précise date when this occurred, but there are two 
physieians who refer to their books of acconnt, kept at the time, and 
who speak as to the dates from those books, thus corroborating ail 
the other witnesses who refer to what then occurred. If this testi- 
mony is to be believed, then it is net possible that Mr. Sbortall could 
bave seen Mrs. Marshall and taken her acknowledgment, except in 
her room or bed'Ohamber. Now, while he insists that the certificate 
of acknowledguient is correct, he distinctly says that he never did, 
at any time, take her acknowledgment at or in her sick chamber. 
His language is: "I never went to Mrs. Marshall's sick chamber, at 
any time, to take her acknowledgment. I never was in Mrs. Mar- 
shall's chamber, properly s6 called, to take an acknowledgment. I 
state positively I never visited Mrs. Marshall's bed-room to take an 
acknowledgment." Either this is not true, if the acknowledgment 
was actually taken, as certified, or the testimony of ail thèse wit- 
nesses is unworthy of crédit. It seems to me more probable that 
Mr. Sbortall was mistaken in the conclusion whioh he draws from 
his gênerai mode of taking açknowledgments, tban that ail thèse wit- 
nesses who bave so fully testified are themselves mistaken. 

Several authorities bave been cited by the plaintiiï's.counsel to the 
effect that in order to overcome by paroi testimony the officiai certif- 
icate of an officer taking the acknowledgment of a deed, there must 
be a fraudulent oombination towbich the officer making the acknowl- 
edgment is a party ; but wherever there is a fraudulent oombination to 
jnduce the grantor to exécute a deed, which requires an acknowledg- 
ment in order to give it effect, if the officer certifies that he bas taken 
the acknowledgment of the grantor when he bas not done so, he must 
be eonsidered as a party to the eombinatioq; or, to be more accurate, 
he gives effect to the fraudulent oombination by certifying to some- 
tbing which is untrue. 

The resuit of thèse conclusions from the évidence is that Mrs. 
Marshall, having signed the deed of trust, and, aé she says, having 
been deceived by her husband, she supposing that it was a deed of a 
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lot on Prairie avenue, wlien, in faet, it was a deed of a lot on Indiana 
avenue, her homeatead, and the plaintiff having in good faith ad- 
vanced the money on the strength of her title, where one must suffer, 
she must and not the plaintifif; so that, as to the plaintiff, this deed 
did convey the lot on Indiana avenue; but believing, from the évi- 
dence, that the deed was not properly acknowledged, it did not con- 
vey her homestead, but her title to the lot subject to the homestead. 
The homestead right is a statutory right, and the language of the 
statute is that in order to make a conveyance of that right it must 
be released as prescribed by the statute. It was not suiEeient that 
she executed the deed, but she must hâve acknowledged it before an 
oificer in the same way that deeds are generally required to be ac- 
knowledged. At the time this deed of trust was made, in Pebruary, 
1872, the aet of 1873 was, of course, not in force, and her right to 
the homestead waa not an estate, but only an exemption or a privi- 
lège, aud she is entitled, not having properly acknowledged the deed 
before an officer, to that exemption or privilège ; so that she has the 
right to a thousand dollars, the amount fixed by the statute as the 
sum to which the homestead is limited, before the plaintiff is enti- 
tled to a deoree in this oase. I hâve not looked into the particular 
pleadings in the case, but I suppose they are of such a charaeter that 
the plaintiff may be entitled to a decree upon paying the amount of 
the homestead privilège. It was so found, and so ordered. 



MABEIED WOMAN'S CONVBTANCBS AT COMMON LAW— FiNB— PbIVATE 

AcKNOWLEDGMENT. At common law the deed of a married woman eonvey- 
ing her interest in lands which she owns in fee does not pass her interest by 
the force of its exécution and delivery, as in the common case of a person 
tmder no légal disability. The law présumes the deed of a feme eovert to 
ivave been made under coercion of her husband, and therefore holds it null 
and void.' It Is not even enforceable in equity as an agreement to convey .^ 
But although a feme covert could not, at common law, make a deed, there 
was a method by which she eould make a conveyance. This was hy fine. 
rhis was a proceeding in court, thus deseribed by Blackstone: "An amica- 
bie composition or agreement of a suit, either actual or flctitious, by leave of 
the king or his justices, whereby the lands in question become or are acknowl- 
edged to be tbe right of one of the parties." ' There were four parts to a, fine: 
(1) The writ; (2) the permission to agrée; (3) the concord or agreement; and 
(4) the record, A married woman might be a party to this proceeding, wliose 
etîect was to place the title to the fee in the plaintiff so absolutely and com- 
pletely that a^we Was Sometimes called a " feoffment of record;" and When 
a, married woman was a party to a. fine, or one of the cognizors, as the de- 
fendants were called, in order to make; svire that she was acting freely, and 
without compulsion by her husband, she was iprivately examined by the court, 
and lier acknowledgment that her açfc was free and voluntary, taken and 
entered of record. This, it is believed, is the earliest and original form of 
taklng the separate acknowledgment of femes covert, Thus, by the spécial 

ipevrey V. Campso,4Mich.665! Prattr. Bat. «Martin V. Dwelly, 6 Wend. 9. See Lane T 

lies. 28 Vt.685i KusseU v.Kum8ey,35IlI.362. Dollck, 6 McLean, 300. 

»1 Cooley, Bl. 663. 



PAXTON ». MARSHALL. 365 

and private acknowlectgment taken and recorded by a court, was thé presump- 
tlon rebutted that the wife made her conveyance by compulsion of her hus- 
band. 

It is observable that this acknowledgment was said to be a judicial act, and 
the record of it was not allowed to be contradicted, "for that were to lessen 
tlie crédit of the judgmenta of the courts, which is the highest évidence of 
thelavv."! 

Statutory Attthohitt to Married WaMATT TO Makb Deed. Subse- 
quently, statutes conferred upon married women power to make conveyances 
by deed, and provided for their making a private acknowledgment of freedom 
from compulsion before a notary public, court, justice of the peace, alderman, 
commissioner of deeds, and other oflicers. Generally thèse statutes made an 
acknowledgment by the wife essential to the validily of her deed, and the 
question, Is her deed aeknowledged as required by law? becomes very im- 
portant; It is, of course, to be answered by a référence to évidence, the chief 
pièce of which is the certiflcate of acknowledgment. 

Acknowledgment Presumed True — Reasons. The presumptions are 
ail in favor of the truth of the certiflcate. It la not to be lightly set aside. 
One reason commouly urged why its impeachment should not be permitted, 
is that the offlcer who takes the acknowledgmeût acts judicially, and there- 
fore his acts ought to be upheld as final. This has been declared not to be 
Sound, for taking an acknowledgment is an ex parte proceeding, wherein the 
offlcer ordinarily exercises no judgment whatever. He does not àscertain 
that the woman is, ii) fact, acting freely and without compulsion. This were 
imposssble for him, unless he possesses means for examining the state of her 
niind. He simply certifies ministerially that she aeknowledged her act to be 
free and voluntary ; not that he has examined her mind and haa concluded 
that it was acting freely. 

Another reason for not permitting a married woman to impeach her ac- 
knowledgment is that the security of titles and protection of purchasera 
demand that she should not be allowed tocontradict the facts oertifled. Thia 
is an excellent reason. It is well discussed in Johnston v, Waïlaee,^ wherein 
the court said: "Whether the offlcer taking the acknowledgment acts judi- 
cially or qiuisi judicially, or both judicially and ministerially, he is the person 
to whom our law, in the effort to protect married women from the coercion 
of husbands ia the exécution of deeds, intrusts the duty of ascertaining by 
her déclaration made apart from her husband that she has aoted freely in ex- 
ecuting the deed acknowlesdged; and when a married woman has appeared 
before a proper offiaer, having signed a deed and aeknowledged it, and he cer- 
tifies a fuU compliance with ihç statnte, his certiflcate, except in cases offraud, 
must be held coneliisive of tTiefaotit assm'ts. Any other rule will open wide 
the door for fraud upon grantees of married women. It is better to run the 
risk of occasional wrong to married women by offleers taking their acknowl- 
edgments of deeds, than of producing the incalculable mischief of inviting 
efforts on the part of married women to vacate their deeds. There is far 
more danger that the deeds of married women will be improperly sought 
to be set aside, if it, can be done by questioning the wiarewr 0/ acknowl- 
edging them, than that wives will be imposed upon in acknowledging deeds. 
The law appointa the officer taking acknowledgmenta as the protector and 
guardiattof married women pro hao vice. Faith and crédit must be given to 
his officiai act. When the married woman actually appears before the officer 
to acknowledge her deed, his duty of proteeting her against acting from the 
coercion of her husband arises, and she should not be allowed to impeach the 
ofHcial certiflcate as to ita statement of the manner in which this duty was 

iBac.Abr. "Fines and Recovery.C." «53 Miss. 333. 
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performed by the offlcer. As between grantor and grantee a concTusîve pre- 
sumption miist be indulged that the offlcer. intrusted by law with this duty, 
and before whom the married woman came to acknowledge the deed, did Ma 
duty when called on to perform it." 

Many cases lay down the gênerai rule that in the absence of fraud a nota- 
rial certiflcate of ackuowledgment by a married woman iscpnclusive évidence 
of the facts recited in it.* Neither can defects in the acknowledgment be 
supplied by paroi. The statute requires the acknowledgment to be in writ- 
ing, and it must be written. Paroi évidence is not admissible to show that 
the homesteàd was in fact waived;^ nor that the exécution was voluntary;' 
nor that the examination was private.'* There are cases which say that the 
certiflcate is only prùna /aoie évidence, but it will be found on examination 
that thèse cases, in fact, involved fraud, or that the certiflcate was of acknowl- 
edgment by a man, aa to which another rule, resting upon other considéra- 
tions, applies. 

Pabol Evidence Admissible to Disprovb Aoknowledsment, when. 
The exception to the rule that a married woman's certiflcate of acknowledg- 
ment is conclusive, exists when, by reason of fraud or of some jurisdictional 
defect whereby the offlcer was not authorized to certify to the acknowledg- 
ment, there is, ih fact, no acknowledgment at ail. The discussion in John- 
ston V. Wailacéi is to the point on this siibject. Said the court: "But where 
the pérson never appeared before an offlcer to acknowledge the deed, but he 
falsely certifies that she did, his act is wholly withont àuthority of law, and 
yoid in toto. Ail must be subject to the risk of occasionàl forgery by offlcers 
authorized tô take acknowlodgments. Although liable to be deceived and 
imposedon by such an act, no one can clalra that a married woman's estate 
should be dlvested by forgery; and when she did not, in faCt, appear before 
the offlcer to acknowledge, although he may certify that she did, she may 
show she did not; for his act is wholly withmit àuthority, and she but rights 
herself and wrongs no one in proving the truth of the case, for no one can 
claim by virtue of a forgery. The law requires no other évidence of the ac- 
knowledgment of a deed by a married woman but the prescribed offlcial cer- 
tiflcate. Indeed, no other évidence pf acknowledgment besides the offlcial 
certiflcate can be received. A cloud of witnesses attesting the fact of the 
fullest acknowledgment will not supply the want of the offlcial certiflcate of 
acknowledgment, or an omission in it when made. The certiflcate, being the 
only évidence, mùst be conclusive, except whén fraudaient, and the grantee 
hàs this aharacter of it brouffht home to him." • 

In Michener v. Cavender'' a married woman's estate was mortgaged with- 
ont any acknowledgment being given by her of the mortgage ; held that, as 
to her, the mortgage was void, and that the mortgagee, although without 
knowledge of the fraud upon her, was not a bona fide purchaser, nor was it 
necessary to prove notice to him of the fraud or mistake. Said the court, by 
WooDWARD, J., as to the mortgagee being a purchaser without notice: "If 
the doctrine of notice is to be appliêd in this manner, no married woman's es- 
tate Is safe, and the statutes that hav^ béen passed for her protection are as 

1 Wltbers T. Btird, 7 Watt». 227 ; Jsmlson T. « WIIIU r. Gatmaii, 63 Mis*. 731 ; O'Farrell t. 

Jmnlson, 3 Whart. 467; Barnett ▼. Barnett, 16 8!mplot,4l6wa,396;Ha]rdenT.Weacott, UConn. 

Serg. b B. 72; Shrader t. Decker, • Pb. 8t. 14 { 129 ; Elliott w. Plersol; 1 Pet. 338 ; Johnaton T. 

Lonâen t. Blythe, 27 Pa. St. 22; Mlehener r. Wallace, S3 MU*. 331. See, generally, Board T. 

CaYender,38Pa.St.33tj Hall T. Patteraon, 61 Ps. Davleaon, 66 III. 124; Robinson T. Noël, 49 Hits. 

8t. 289; Hntley y. Freah, 6 Tez.203; Baldwln t. 25â.; Stillwell r. Adams, 29 Ark. 346; Stona ▼. 

8nowdeii,llObioSt.203; BIssett v.BI<i8ett, 1 Hur. Atahtgomerr, 35 Mlai. 83; Ëlwood T. Kloek, 13 

feMcH.211; Bidgeleyv.HowHrd,3H»r. fcMcH. BHrb:66. ' 

321. » Sopra. 

lEnnor T. Thompson, 46 111.216, (Johnston t. Wallace, 63 Mlu. 33S. 

> Leftwleh r . Nesl, 7 W. Va. 669. T38 Pa. St. 337. 
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worthless as waste paper ; for wlienever her husband goes into a conspiracy 
to strlp her of her lands, the transaction is not likely to be attended with any 
circumstances of notice that are susceptible of proof. Hère, for instance, is 
a mortgage raade upon Mrs. Micliener's separate estate, miide to a convey- 
ancer, and duly witnessed and acknowledged, wliich, for aught that appears 
of record, she never saw nor heard of until ahe was aued upon it by this scire 
faeias. Her name appears to the printed eopy on our paper books, but when 
and by whom it was subscribed to the original instrument does not appear. It 
certainly was not there when the alderman witnessed and acknowledged the 
mortgage. The statute requires the signature to précède the acknowledg- 
ment, and without signature and acknowledgment, according to the statute, 
it is not and cannot be a mortgage of her estate. To call the mortgagee a bona 
flde purchaser, and to put her to proof that he knew she had been cheated, 
would be like making her right to reclaim stolen goods dépendent on the re- 
ceiver's fcnowledge of the felony. Suppose the mortgage was a forgery out 
and out, and Oavender chose to invest his money in a purchase of it, muât it 
beenforced because he did not know he was buying a forged instrument? 
An instrument known to be forged would not be purchased, and would, 
therefore, be worthless to the forger. Counterfeit notes would never be 
issued if a herald went before to proclaim their spuriousness. But because 
they were taken without notice do they become genuine? Is every bank and 
individual to redeem whatever obligations hona fide holders may obtain 
againstthem, without regard to the question whether the obligation was ever 
issued or not? To carry the doctrine of notice to such an extent would sub- 
vert ail law and justice." * Subsequently the same court said: " There may 
be cases of gross fraud, in which paroi évidence would be received unless the 
land had passed into the hands of a purchaser for a valuable considération, 
without notice of the fraud. I hâve known of two cases of forged deeds 
where the Justice who took the acknowledgment was imposed on by a person 
who took the name of the supposed grantor. There, paroi évidence was re- 
ceived, and so I thiuk it would be admissible to prove collusion between the 
husband and the justice, in conséquence of which it was falsely certified that 
the wife had appeared and made an acknowledgment such as is required by 
law." 2 

If the magistrate, notary, or other offlcer were interested in the transaction, 
he would not be compétent to take the acknowledgment of a married woman. 
But the solieitor of her husband has been lield compétent.' 

A magistrate bound to raafce title by a conveyance from a third person is 
incompétent to receive the acknowledgment of the wife of the grantor. Such 
an ackowledgraent is void àb initia. Gibson, J., said: "But the acknowl- 
edgment was palpably insufHcient to bar the dower of Baxter's wife. The of- 
fice of a magistrate, in respect to private examination, is a judicial and a dél- 
icate one. Intrusted with the business of inspecting the wife's knowledge 
and will, he should be superior to ail exception on the score of impartiality. 
When he is bound to procure her concurrence, his inducement to abuse his 
trust is as strong as if the conveyance were made to himself ; and it would 
not be pretended that his judicial functions could be exercised in his own 
case. Ilis responsibility for the conveyance, whether thvough himself or di- 
rectly to the défendant, made him equally a party in interest, and no consent 
short of an agreement by the vendee to take a defective title, which is iiot 
pretended, could suppjy the place of a separate examination. To say the wife 
may precedently waive her protection from it, would be absurd. She can 
waive notliiiig or assent to nothing, except in the way pointed out by the law." * 

iMichener T. Cavender, 3SPa. St,337. SBomanes v. Frazer, 16 Grant, (U. C.) Ch. 

2Per Tii.GHMAif, J., in Barnet v. Bariiet, 3 97; 17 Grunt, (0. C.) Ch. 267. 
Whait. 7i. 4\Vither8 V. Baird, 7 Watts, 223. 
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But the relation ship of the officer to one of the parties does not disqualify 
him from takiiig the acknowledgment.* 

It raay also be shown by paroi that the magistrate was not a justice of the 
peace of the county wherein the land was situate.^ But where tlie acknowl- 
edgment of a mortgage of real estate was in the forrn, "■!!. County — ss. : Before 
the subscriber, a justice of the peace of said county," etc., and the justice was 
of C. county, the land was situated there, and the mortgage recorded there, 
held, that paroi évidence was admissible to show that the acknowledgment 
was taken in C. county.^ It may also be shown by paroi that the court where 
the acknowledgment was taken was or was not a court of record/ ïhe f ore- 
going are cases of jurisdictional def ects which may be shown by paroi. Facts 
showing fraud upon the wife may also be thus proved. Some of such facts 
were referred to in the cases of Johnston y, Wallace and Mîahener v. Caven- 
derfi 

It must be remembered that in order to overturn a certiflcate aclear case 
of fraud or want of jurisdiction in the office must be made out. ïhe facts 
relied upon to avoid the acknowledgment must be pleaded.' The onm rests 
upon the wife.' A mère preponderence of proof of fraud will not sufflce ; it 
must be clear, strong, and assuring.* The uncorroborated évidence of the 
grantor has been held insufflcient to overcome the certiflcate." In Hughes v. 
Coleman '" the évidence of two women, one of whora was buaily engaged at 
thetime of acknowledgment, and neitherof whom had any spécial interest in 
the matter, was held insufflcient to overbear the testimony of the mortgagee 
and the notary as to the wife's private examination. In Allen v. Lenoir^^ 
it appeared that the wife liad called upon the proper offlcer to acknowledge a 
mortgage, but found him drunk and incapable of transacting business. She 
left the mortgage but never acknowledged it. Subsequently the offlcer stated 
to the husband that " he had been told that Mrs Lenoir had been there, but 
he was not fit to be seen by alady, and did not see her, and had not seen her 
since, but that as she had previously acknowledged a similar mortgage before 
him, and he knew her handwriting, he would not givethem further trouble, 
but would certify to it." This évidence was rejected as being hearsay. The 
wife's unsupported testimony that she never acknowledged the deed, being 
absent in another state, will not overcome the certiticate.i^ 

Where the notary swore he presumed he did ail the law required, but did 
not recollect, and two witnesses swore that the husband was présent, that the 
deed was not read, and that the husband urged the wife to sign it, the certifl- 
cate was overthrown.i' Where it was shown by paroi that the husband was 
présent, that the wife could not understand English, and he explained the 
deed to her, the acknowledgment was held not good." But it has been held 
not essetitial that the explanation should be given apart from the husband, 
so long as the acknowledgment was private. '^ In Jackson v. Schoonmaker^' 
it was held error not to admit paroi évidence tnat one who had acknowledged 
a deed 50 years previously was non eompos at the time of acknowledgment. 

Where, in conséquence of a defective acknowledgment by a wife, no title 
passed to the purchaser, a subàequent statute declaring the acknowledgment 

1 Lynch v. Livingston, 6 N. Y. 433. U B3 Miss. 324. 

BStott V. Gallîigher, 11 Serg. & K. 347. ^ Canal & Dock Co. v. Rnssell, 63 III. 426 j Kerr 
SAnglerv. Sehiefflin, 73Pii.. St. 106j Bearntî T. v. Russell, C9 ni. 666; Marsten v. Brittenham, 

Paine, 7 Watts, 334. 76 111.611. 

* Pierce v, Hakes, 11 Harris, 231. 13 Woodward T. Foulds, 7 Bush, 232. See Ford 

6Supra. V. Teal. Id. 156. 

«Marsh v.Mitchell, 26 N. J. Eq. 497. KFisher y. Meister, 24 Mioh. 447. See, also, 

rHourtienne V. Schiioor, 33 Mich. 874. Kavaniiugh v. Day, 10 R. I. 393. 

8 Hughes V. Coleman, 10Bnsli,248. iSMoormnn v. Board. 11 Bush, 135i Thayer V. 

9 Lickman T. Harding, 65 111. B05. Torrey, 37 N. .7. Law, 339. 

10 10 Bush, 248. 164 Johns. 161. 
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and deed vaM la unconstitutional as an attempt to divest tbe vested rights of 
the wife.* Adelbebt Haîolton. 

Chicago. 

X Grove v. Todd, 41 Md. 633; Good T. Zercher. 13 Obto, 3S4i Ratsell T. Bnmsey, 36 lU. 362. 



In re Dotlb. 
[BUtriet Court,' 8. T>, New York. November 7, 1883.) 

1. Habeas Corptjb— Mahinb Coeps— Natal Sebvicb— Enlistmbnt of Mmons 

— Rev. St. h 1608, 1418. 

The marine corps (liev. Bt. e. 9, tit. 15) is part ol the United Btates naval 
service, in -which minors over 18 years of âge may he eulisted, under sections 
1608 and 1418, withoiit the consent of their parents or guardians. 

2. Samb— Rev. Bt. § 1117. 

The restrictions of section 1117 apply only to enlistmenta in " The Army," 
under title 14. 

Habeas Corpus. 

H. A . Sperry, for petitioner. 

Asa Bird Gardner, for respondent. 

Beown, J. The pétition ior habeas corpus presented by John Doyle 
States fihat his son John J. Doyle is restrained of his liberty in the 
marine corps on the United States steam-ship Vandalia, and that 
his son enlisted, without the consent of his parents, in the marine 
corps in August, 1882, then being a miner under the âge of 21 years. 
From the further affidavit of the father, made part of the péti- 
tion by consent, it appears that his son was born on the twenty-eighth 
of Maroh,1863. The return by the commandant of the detachment 
of marines on the Vandalia sets forth that the said John J. Doyle is 
a corporal, and was duly enlisted into the marine corps of the naval 
service of the United States on August 22, 1882, and that he then 
declared that he was born March 28, 1860. The truth of the af&da- 
vit of the father being admitted by the parties, it appears that Doyle, 
at the time of the enlistment, was between 19 and 20 years of âge. 

The ground of discharge relied on is that the marine corps belongs 
to the military service and not to the navy. Section 1117 of the 
Eevised Statutes prohibits the enlistment of any person under 21 
into the military service of the United States without the written 
consent of his parents or guardians. Section 1608 provides that 
"enlistment into the marine corps shall be for a period of not lefes 
than five years." Section 1419, as amended by the act of May 12, 
1879, provides that "minors between the âges of 15 and 18 years 
shall not be enlisted for the naval service without the consent of their 
parents or guardians." Section 1418, as amended by that act, pro- 
v.l8,no.6— 24 
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vides that "boys between the âges of 15 and 18 years maybe enlisted 
to serve in the navy until they shall arrive at the âge of 21 years; 
other persons may be enlisted to serve for a period not exceeding five 
years, unleas sooner discharged by the direction of the président." 
Section 1420 provides that "no mirior under the âge of 15 years, no 
insane or intoxicated person, and no déserter from the naval or mili- 
tary service of the United States, shall be enlisted in the naval serv- 
ice; " and section 1624, art. 19, provides for the punishment by court 
martial of any officer violating the provisions last quoted. 

If the marine corps is part of the military service of the United 
States, then, plainly, Corporal Doyle is entitled to be discharged, 
under section 1117, above quoted, upon the pétition of his father. 
The marine corps occupies a position intermediate in some respects 
between the army and the navy. Section 1619 pro vides that it 
"shall be liable to do duty in the forts and garrisons of the United 
States, on the sea-coast, or any other duty on shore, as the prési- 
dent, at his discrétion, may direct." Section 1621 déclares that it 
"shall at ail times be subject to the laws and régulations established 
for the government of the navy, except when detached for service 
•with the army by order of the président." By section 1616 "marines 
may be detached for service on board the armed vessels of the United 
States," and Corporal Doyle is now, accordingly, on service on board 
the Vandalia. By section 1620 "the président is authorized to pre- 
scribe such military régulations for the discipline of the marine corps 
as he may deem expédient." 

The marine corps would thus seem to be to some extent an inde- 
pendent organization. There are several sections of the Eevised 
Statutes which refer to it distinotively apart from the naval service. 
See sections 1551, 1596, 1600, 1609, 1612, 1617. 

Notwithstanding this intermediate character of the marine corps, 
and thèse several provisions allying it in several respects with the 
military service, I am satisfied that it is properly classed with, and is 
a part of, the naval service of the United States. The question was 
discussed and so determined by Atty. Gen. William Wirt in 1820, 
(see 1 Op. Attys. Gen. 381,) and this opinion bas been since re- 
peatedly followed. Op. Attys, Gen. vol. 11, p. 100; vol. 10, pp. 
118, 129; In re Bailey, 2 Taney, 200. 

In various acts of congress making appropriations, the marines 
are frequently referred to as a part of the naval service, and are 
sometimes described as "marines of the United States navy." See 
10 St. at Large, p. 100, c. 109, § 1; 22 St. at Large, c. 97, pp. 472, 
479; c. 141, p. 589; c. 391, p. 284. 

In the case of Wilkes v. Dlnsman, 7 How. 89, the court say, (page 
124:) 

" Tliough marines are not, in some sensé, 'seamen,' and tlieir dnties are in 
some respects différent, yet tliey are, while employed on board public vessels, 
persons in the naval service, persons subject to the orders of naval offleers, 
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persons under the govemment of the Naval Code as to punisliment, and per- 
sons amenable to the navy department. Their very name of ' marines ' indi- 
cates the place and nature of their duties generally. And besides the anal- 
ogies of their duties in other countries, their first création hère to serve on 
board ship expressly declared them to be a part ' of the crews of each of said 
ships.' Act of Mareh 27, 1794, (1 St. at Large, 550, § 4.) ïheir pay was also 
to be flxed in the same way as that of the seamen. Section 6, p. 351. So it 
was again by the act of April 27, 1798, (1 St. at Large, 552,) and they bave 
ever since bôen associated with the navy, except when specially detailed by 
the président for service in the army. See Act of Gongress, July 11, 1798, (1 
St. at Large, 595, 596.) Thus paid, thus serving, and thus governed like and 
witli the navy, it is eertainly no forced construction to conslder them as em- 
braced in the spirit of the act of 1837, by the description of persons ' enlisted 
for the navy.' " 

In the Eevision of the Statutes the marine corps is provided for 
by chapter 9 of title 15, which is entitled "The Navy," while "The 
Army" is the subject of title 14. Thèse considérations, together with 
the express provision of section 1621, above quoted, that "the marine 
corps sball at ail times be subject to the lav?s and régulations estab- 
lished for the govemment of the navy, except when detached for serv- 
ice with the army by order of the président, " seem to me conclusive 
that the régulations concerning enlistments in the army under section 
1117 of title 14 do not apply to enlistments in the marine corps. 
The restrictions of section 1117 apply only to those enlistments in 
the army for which title 14 provides. Enlistments in the marine 
corps are separately provided for by section 1608 as a branch of the 
naval service. The enlistment of minors in thè naval service is law- 
ful, and cannot be set aside at the instance of their parents, except in 
80 far as such enlistments are forbidden by congress. V. S. v. Bain- 
bridge, 1 Mason, 71; In re Roberts, 2 Hall, Law J. 192; Oom. v. Bar- 
ker, 5 Bin. 423 ; Ex parte Browne, 5 Cranch, C. C. 554. The limitations 
of sections 1418, 1419, undonbtedly apply to enlistments in the marine 
corps under section 1608 ; but thèse limitations do not aid the peti- 
tioner in this case, since the only restraint is in regard to enlistment 
of persons under the âge of 18 years, while Corporal Doyle, in the 
présent case, was between 19 and 20 at the time of bis enlistment. 

I am of opinion, therefore, that the provisions of section 1117, per- 
taining to enlistments in the military service, do not a,pply td enlist- 
ments in the marine corps, and that the hàbeaa corpus should there- 
fore be dismissed. 
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United States v. îoder. 

IBittrîct Cov/rt, D. Minnesota. November, 1883.) 

Action of Trovbb— Right of Sbttlerb to CtJT Timbeb ksh Iufbovb Lamd 

BEFORB PrB-BMPTION. 

A settler, claiming in good faith a homeatead, can, for the purpose of im- 
proving the land, eut down the necessary timber before he flles his entry ia 
the land-ofl3ce. There is nothing in the homestead act requiring an entry In 
the land-oflSce before settlement. 

This is an action of trover for the conversion of timbor owned by 
the plaintiffs. 

ADMITTED FACTB. 

In April, 1880, Hermann E. Eobinson, the defendant's vendor, set- 
tled upon the surveyed land upon which the timber was eut with a 
view of making it his homestead, and in October, 1881, he made his 
entry at the proper land-office. In January, February, and March, 
1881, for the purpose of improving the land, he eut thereon 110,000 
feet of pine logs and sold the same to the défendant, delivering them 
at his saw-mill. Eobinson, the settler, has resided upon the laud 
from the time of his settlement up to the trial of this cause, except 
when absent temporarily for a few months. 

Mr. Congdon, Asst. U. S. Atty., for plaintiflP. 

O'Brien é Wilson, for défendant. 

Nelson, J. The government has no right to the logs or their value 
upon the facts above stated. It may be true that in pre-emption 
cases the government can dispose of the land by grant for public 
purposes, or reserve it from sale, before ail the prerequisites for ob- 
taining the title hâve beencomplied with by the settler; still, in this 
case, the government has not done so, and the authorities cited by 
the district attorney hâve no application to the existing facts. The 
naked question presented is whether or not a settler, claiming in good 
faith a homestead, can, for the purpose of improving the land, eut 
down the necessary timber befote he files his entry in the land-of35ce. 
Ifind nothing in the homestead act forbiddingit; and if the settler is 
acting in good faith, the fact that the time above specified intervened 
between the settlement and filing of the entry, would not prevent him 
from doing, in the meanwhile, that which good husbandry would 
dictate. There is nothing in the act requiring an entry should be 
made in the land-office before settlement. Chapter 89, § 8, Supp. 
Eev. St. p. 526; Johnson v. Towsley, 13 Wall. 90. A person who has 
filed a pre-emption claim, and become entitled to the law governing 
pre-emptors, may avail himself of the homestead act, and certainly 
he must bave settled and improved the land before he makes his pre- 
emption claim. In my opinion, this law, so wise and bénéficiai in its 



MBNTZEB V, ABMOUB. 



373 



résulta, should be liberally constraed, and unless theré is évidence 
of bad fait 11 on the part of the settler, it is not the polioy of the gov- 
ernment tb barass him by vexatious litigation. 
Judgment for défendant. 



Mentzeb V. Abmoub and others. 

(Circuit Court, W. D. Missouri. October, 1883. 

1. Personal Injurt — Négligence— Burden op Pkoof. 

The law does not présume or impute carelessness or négligence, but reqnires 
it to be shown by him who allèges it^ and unless he does show it he cannot re- 
cover. 

2. Samb— Cahpentees— RiSKs Attbkduîg the Tradk. 

A carpenter engaging himself as such is bound to know, and he assumes, the 
ordinary dangers of hls calling, and must exercise prudence and caution accord- 
ingly. 
S. Samb— OvERSEBRB — Care IN Sblecting. 

In employing overseera or superintendents ordinary care and prudence must 
be used in ascertaining their qualifications and fltness, but the law présumes 
that self-intcrest is a sufflcient stimulant in the ascertainment of the suitable- 
ness of an overseer, and therefore the burden of proof is with him who allèges 
the unfitness. 
4. Same— Settembnts of Claims for Damages 

The law favors settlements between those claiming damages for personal in- 
juries and those who may be the cause of the same ; but if such settlements are 
ihduced by f aise représentations, or when the injured party is not in possession 
of his proper sensés, they must be regarded as a nullity. 

At Law. 

Scott é Taylor, for complainant. 

Pratt, Krumbock é Ferry, for défendants. 

Kbbkel, 3., (charging jury.) This suit is brought by Mentzer, 
plaintiff, to recover damages from Armour and others, défendants, for 
Personal injury sustained while in their employ as a carpenter upon 
a building which défendants wére ereeting in Kansas City. In the 
statement of his cause of action Mentzer allèges generally that his 
injury resulted f rom defen^dants failing tofumish proper materiàlfor 
the construction of the building; failing to furniab a safe and proper 
structure for him to stand and walk on ; failing to f urnish. eflâcient 
and sufficient superintendents; charging that the défendants whoUy 
disregarded their duty in thèse respects, carelessly and negligently 
furnishing unsound and defeotive lumber for joists; that défendants' 
agents carelessly and negligentiy nailed aud fastened the joists; that 
they carelessly and negligentiy furnished unskilled and incompétent 
superintendents,— ^U of which the défendants knew, or might , hâve 
known by the exercise of ordinary Càre; that this carelessness and 
neglect caused dangers of which they failed to advise him; that de- 
fendants' overseer ordered him to go upon said joists to brace them. 
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which he did, and was thereby permanently injured and disabled, to 
his damages in the 8um of 1 1,500. The défendants in their answer 
generally deny ail carelessness and neglect ; deny that the material 
used in the building was unsound or otherwisedef active; and say that 
the injury plaintiff received was the resuit of his own carelessness 
and neglect, and that they are therefore not liable to him. They fur- 
ther set up a release, whereby any claim for damages which plaintiff 
might hâve had was discharged, 

You observe that the cômplaint of the plaintiff proceeds upon the 
ground that défendants were bound to furnish suitable material for 
building purposeS, and place the same in proper position for his work ; 
that the défendants did not furnish eflSciont superintendents, in con- 
séquence of which neglect by the défendants the plaintiff was in- 
jured. In the considération of the case you will bear in mind that 
the allégations of carelessness and neglect made by the plaintiff he 
is bouiid to prove by a prépondérance of évidence. The law does 
not présume or impute carelessness or negligerwje, but requires it to 
be shown by him who allèges it, and unless he does show it he can- 
not recover. 

And, first, as to the défense set up that défendants bave been re- 
leased from any damages to which the plaintiff may hâve been enti- 
tled. The exécution of the release in évidence is not denied. Eegard- 
ing this release it may be said that the law favors settlements of the 
kind. A défendant may buy his peace. The plaintiff says he ought 
not to be bound by it, bécause the release was obtained from him by 
fraudulent misrepresentations made by défendants' agents, and that 
he was not in his right mind when he executed it ; that when it was 
obtained he was suffering from pain, and was under the influencé of 
drugs, and did not know what he was doing. The allégations as to 
the fraudulent obtaining of the release, and the state of his mind at 
the time of executing it, made by the plaintiff, must be proven by 
him. If you are satisfied from the évidence that the release in ques- 
tion was obtained by fraudulent représentations, or that from any 
cause plaintiff was not in his right mind when he executed the same, 
he ought not to be bound by it, and it should be treated by you as a 
nuUity. The release is valid as it stands, and unless successfully at- 
tacked as stated, ends the case, and your verdict should be for the 
défendants. 

As I cannot and hâve no right to anticipate the resuit of this branoh 
of the case, I proceed to instruct you upon the remaining issue — 
that of carelessneBB and négligence on the part of the défendants. 
And h&ïQ,fir8t, of the suitableness of the timber. The modem tend- 
ency is to grade ail property entering into commerce as far as pos- 
sible, so that the knowledge of the grade ot an article enables any 
one to fix, for the time being, its market value. Lumber, it seems, 
bas measurably been brought within this tendency. Thus, accord- 
ing to the évidence, we bave a first, second, and third grade in elear; 
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and first, second, and cuUs in lumber not clear. In 1879, the time 
the défendant built the structure in which the plaintiff was injured, 
there were only two grades in lumber not clear, namely, first grade 
and cujls. It may be taken to be conceded that first-class lumber 
(not clear) is not only suitable, but almost universally used for joistsj 
but it is claimed that the first class oî lumber last spoken of coutains 
a certain percentage of lumber unfit for use, and that this unfit lum- 
ber must be aseertained by inspection and thrcwn out before use can 
be made of first-class lumber with safety, Whether this claim by 
plaintiff is well made and supported by the évidence you must dé- 
termine. Défendants say that the inspection hère spoken of, whether 
required or not, did in fact take place, under the order of the super- 
intendents, and by the carpenters who prepared and fitted the joists 
for laying. It is for you to say, under the évidence, whether the 
purchasing of graded lumber in the market, and the manner in 
which the lumber was inspected afterwards by the défendants before 
the same was put in the building, constituted usual and ordinary 
oare, so as to release the défendants from the charge of carelessness 
and négligence regarding the timber used. If you shall corne to the 
conclusion that what was done in the way of inspection of the lum- 
ber used in défendants' building constituted usual and ordinary care, 
in that case the défendants are not Uable, though a defective joist 
may hâve gone in the building, and hâve been the cause of or con- 
tributed to the injury of the plaintiff. If you arrive at the conclu- 
sion that what was done in the way of inspection of . the lumber used 
by défendants did not constitute usual and ordinary care, and that 
a defective joist went into the building, which was the cause of his 
injury, the défendants would be liable, under the limitations to which 
I shall hereafter call your attention. 

Eegarding overseers or superintendents, you are instructed that in 
employing them ordinary care and prudence must be used for the 
ascertainment of their qualifications and fitness. The law présumes 
that self-interest is a suflScient stimulant in the ascertainment of the 
suitableness of an overseer or superintendent, and therefore you must 
take it that the overseers or superintendents employed by défendants 
were qualified for their position, and the plaintiff is bound to show 
their unfitness, and that défendants knew of such unfitness, or might 
hâve known thereof by using ordinary care, and that thus having the 
actual or imputed knowledge they still retained the unfit person. But 
not only must you be satisfied that défendants' overseer or superin- 
tendents were unfit for their positions, and that the defendents knew 
it, but you must be further satisfied that their unfitness caused or di- 
rectly contributed to the injury of the plaintiff. 

The plaintiff, under the évidence in this case, had himself certain 
obligations to discharge, to which I proceed to call your attention.; 
The law is that a carpenter, engaging himself as such, is bound to 
knpw, and he assumes, the ordinary dangers of bis calling, and must 
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exercise prudence and caution aceordingly. Thus, wlien ihe over- 
seer or superintendent of the défendant ordered plaintiiï to go upon 
the fourth floor of the building to brace joists, he was bound to see 
when he went to work whether the joists were in a condition to be 
braced . The overseer, in sending plaintiflf to do work with which he 
is presumptively familiar, had a right to assume that the plaintiff 
would exercise ordinary care and prudence in seeing that work upon 
which he was entering was in safe condition. Plaintiff, with this 
presumed knowledge of how the laying and bracing of joists is done, 
was bound to see that the joists were in their designated places, and 
that they were in the condition in the way of toe-nailing, if such was 
necessary for safety, for the purpose of bracing, before he undertook 
to brace them. If plaintiff failed or neglected to use this précaution, 
and such failure eaused or contributed to his injury, he cannot re- 
cover, he being in fault. If you shall find from the testimony that 
the plaintiff walked from the foot-board on the joist, and that such pro- 
ceeding was an imprudent or reckless act, and the injury resulted 
therefrom, he cannot recover, because of his being in fault himself . 

Themeaning and intent of what bas been said regarding plaintiff 's 
obligation amounts, in short, to this : that a carpenter, when sent upon 
work within the scope of a oarpenter's usual knowledge, the pre- 
sumption is that he possesseè such knowledge, and that he will use it, 
in the way of accomplishing the object of the work in which he is en- 
gaged, with due care to the interest of his employer and with a view 
to his own safety. If he fails to exercise the caution hère spoken of, 
he does it at his own péril, and has no one to blâme but himself if 
he is injured in conséquence. No notice of common danger pertain- 
ing to the occupation need be given. He is supposed to know them, 
and assumes the risk in the employment. 

The matters upon which you hâve to pass may be summed up as 
follows : 

The release in évidence will entitle the défendants to a verdict in 
their favor, unless the same was obtained by misrepresentations, or 
the plaintiff at the time of executing the same was in a state of mind 
unûtting him from entering into the contract. If the release was 
obtained by misrepresentations, or when the plaintiff was not in his 
right mind, in either case it should be treated as a nuUity. The 
joist causing the injury, if inspected according to the instructions 
given you in that regard, is to be taken as fit and suitable to be used 
in défendants' building ; and if injury resulted from its use to plain- 
tiff, défendants are not responsible therefor. If the joist, whether 
inspected or not, has been proven to your satisfaction to hâve been 
fit for the use to which it was put, the défendants are not responsi- 
ble for the injury which may hâve resulted therefrom to the plain- 
tiff. If the joist was not inspected as required by the instructions 
given you, and you are further satisfied from the évidence that the 
same was unfit for the use to which it was put, and that plaintiff 
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himself , using the précaution and care whioh his profession and em- 
ployment imposed on him, was, not-withstanding, iujured in consé- 
quence of the unfitness of the joist, he is entitled to recover, and the 
verdict should be for him. Though you may fînd from the évidence 
that the j'oist in question was not properly inspected, and was not fit 
to be used in the building of défendants, yet, if plaintiflE dontributed 
to his injury by imprudence or recklessness, without which the acci- 
dent would not hâve happened, this constituted contributory négli- 
gence, and the plaintiff cannot recover, and the verdict should be for 
the défendant. Though you may find from the testimony that the 
superintendent br overseer ordering plaintiff to prooéed to brace the 
Joists was an unfit person for his position, this did not relieve the 
plaintiff from using the ordinary prudence and care heretofore 
spoken of. 

There is no controversy about the safety of the structure erected 
by défendants as a whole, and therefore no mention has been made 
thereof in the instructions, though set up in plaintiff 's déclaration. 

The ruie of assessing damages, in case you find the issues for the 
plaintiff, is as foUows : The différence between his former and his 
présent ability to earn, including compensation for his past suffering. 



(JTofe of Case.) 
United States v. Spintz.* 

(.circuit Court, S. D. Georgia, W. D. Ootober Term, 1883.) 

1. JOINDKB 01' OfFsirsiia. 

Connts In an Indictment nnder aectlons 392! and 8924 of the RevIsecI Statntes may ba properly 
joined, under section 1024, althongti the former be k aûsdemeanor and the latter a felooy. 

2. Idem Sghans. ■ 

Spintz and Sprinz are not idtm sonans, 

Demurrer, Plea of misnomer. 

8. A. BarneÛ, Dist. Atty., for the United States. 

Hill {6 Sarris, for défendant. 

Before Hon. James W. Looke, D. J., presiding by désignation. 

The défendant deraurred to the indictment for raisjoinder. The court over- 
ruled the demurrer, as stated in head-note 1. See U. 8, v. Wentioorth, 11 
FED. Rep. 52; U. S. v. Malone, 9 Fed. Rep. 900; U. 8. v. Stone, 8 FED. Rep. 
252; U. S. V. Anoaroïa,! Fed. Eep. 677. 

Défendant pleaded misnomer; that he was indicted as Joseph Spintz, and 
that his true name is Joseph Sprinz ; and that he waa known only by his true 
name. The district attorney demurred to the plea, but the demurrer was 
overruled, as stated in head-note 2. See Archb. Crim. PI. <fc Pr. 82; Lynes v. 
State, 30 Amer. Dec. 557; 39 Amer. Dec. 457; 28 Amer. Eep. 439, note. 

1 Eeponed by W. B. Hill, Eaq,, of ihe Macou bar. ' 
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BbIGHTON V. WiLSON. 
{Circuit Court, D. Bhode Mand. October 20, 1883.) 

1. l'ATEKTS FOB INVENTIONS— InFBIKGEMENT. 

A comparison of the defendant's device with that made by the plaintiS un- 
der his letters patent No. 216,256, dated June 10, 1879, for an improvement in 
box-loops for harnesses, shows a substantial identity of construction ; the change 
of construction in the article made by défendant being imraaterial. The évi- 
dence discloses that the article ihadtj by the défendant dilîers easentially from 
that described in his patent No. 260,074, dated June 27, 1882, for an improve- 
ment in bpx-loop and blind for harnesses. Injunction granted. 

2. Samk — Immaterial Changes. 

It is well settled that immaterial changes, or the substitution of mechanical 
équivalents, will not relieve aparty from the charge of infringement. 

In Equity. 

Warren B. Perce, for complainant. 

Oscar Lapham, for défendant. 

CoLT, J. This motion for a preliminary injunction is founded upon 
an alleged infringement of letters patent No. 216,256, dated June 10, 
1879, ïot an improvement in bpx-loops for harnesses* DifSeulty bas 
always been experienced in obtaining a box-loop in connection with a 
secure fastening of the blinder to the bridle. Stitching is hère diffi- 
cult and unsatisfactory. In this device there is a metallic frame or 
tube, covered with leather, which holds securely the cheek strap of 
the bridle, with a shank and flanges extending out upon one sida. 
The box-loop having a narrow opening upon one side is slid over the 
flanges of this metallic frame. The blinder iron having two or more 
ears, each with a narrow slot upon the upper side, is inserted into 
openings made at or near the line where the metallic frame is bent 
up to form the shank and flanges. By means of a snitable pressure 
the flanges are bent down, and fasten the whole together. A key- 
shaped wedge of leather fills up the portion of th« opening in the me- 
tallic frame left unoccupied when the blinder bas been pushed up into 
place, as well as the narrow space between the box-loop and the frame 
below the blinder. 

The first claim in the patent is for the frame with its shank and 
flanges, in combination with the box-loop and strap. The défendant 
seeks toavoidan infringement bycutting away portions of the flanges 
of the metallic frame, leaving several projecting clinching pièces or 
ears. He substitutes for the cut-away portions of the flanges a métal 
plate with clasps inside the box-loop. In this plate are slots which 
receive the ears of the metallic frame after they hâve passed through 
openings in the blinder iron. A comparison of the defendant's de- 
vice with that made by the plaintiff, shows, we think, a substantial 
identity of construction. Both eonsist of a box-loop, combined with 
a metallic frame or tube. In the plaintiff's device the flanges of the 
metallic frame serve to hold together the frame and the box-loop, and 
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to keep the box-loop from opening. In the defendant's device the 
part of the flanges not eut away also hold together the frame and the 
box-ioop, while the clasps of the métal plate inside the box-loop pre- 
vents it from opening; but this plate serves substantially the sanae 
purpose as the flanges would, had they remained entire, and it may 
fairly be said to be an équivalent for them. As a reault of cutting 
away part of the flanges, îeaving clinching pièces or ears, the blinders 
are held in a somewhat différent manner in the article made by the 
défendant; but we do not regard this as a material change of con- 
struction. The point is also urged by the défendant that the cheek 
strap mentioned in the first claim of the patent does not appear in 
plaintiff's exhibits of the article made by the défendant ; such strap, 
however, is seen in the dravring in the printed price-list of the de- 
fendant, and in his newspaper advertisement, and its use is indis- 
pensable. It is clear, we think, that the défendant infringes the ûrst 
claim of the patent. It is well settled that immaterial changes, or the 
substitution of mechanical équivalents, will not relieve a party from 
the charge of infringement. 

It is undoubtedly true that a metallic tube or frame, with a neck 
and flanges for fastening purposes, bas been used for a considérable 
time upon harnesses, as well as upon articles of tin-ware, but this 
invention is for a combination of a metallic frame with a box-loop 
which is quite différent. The use of two plates of métal which hold 
together the cheek strap, blinder iron, and loop, by means of screws, 
we find in the patent of Gahoone & Teas, dated February 4, 1879, 
No. 211,886; stitching, however, is not dispensed with, and it is 
manifest that the device is quite différent from the metallic frame 
and flanges of the plaintiff's invention. The défendant has a patent, 
No. 260,074, dated June 27, 1882, for an improvement in box-loop 
and blind for harnesses, but the évidence discloses that the article 
he makes differs essentially from that described in his patent. 

Upon the whole, we are of opinion that an injunction should be 
granted, and it is so ordered. 
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The Eegulus. 

{District Court, S. D. New York. Novembcr 5, 1883.) 

1. SHrppiKG— Seawobthinbbs. 

A ship must be fit and compétent for the kind of cargo and partlcular service 
for which elie has engaged. 

2. Bamb — Charter— OvBRLOABiNa Feuit Cargo. 

Where a vessel was chartered to take oranees from Valencia to New York, 
agreeing that " the hatches should be takea oS wlienever practicable, as usual, 
for the ventilation of green fruits," héld, that it was a violation of the terms or 
the charter for the vessel to load so deeply with préviens cargo that she was 
unable to provide for the usual ventilation neoessary for suoh fruit, and that 
loading 90 as to leave from one to three feet less free-board thau usual was évi- 
dence of such overloading. 

3. Same— Ventilation — Pkoximatb Cause of Loss 

Where, in conséquence of such overloading, the vessel was subjected to tak- 
ing in more water on deck, so that the hatches had to be kept closed more tiian 
usual, and the fruit was thereby deteriorated from want of ventilation, luld, 
that the overloading was the proximate cause of the loss, for which the ship 
was liable. 

In Admiralty. 

Wm. A. Walker and Geo. A . Black, for libelant. 

W. W. Goodrich, for claimants. 

Bbown, J. This action was brouglit to recover damages for înjury 
to 4,336 cases of oranges, shipped in good condition at Valencia, 
Spain, on board the Eegulus, about the seventh of January, 1881, 
and delivered in a greatly damaged condition on arriving at New 
York, on the ninth of February following. 

In November préviens the libelant had chartered the Eegulus, after 
loading with minerai at Elba at captain's option, for the owner's ben- 
efit, say from 1,250 to 1,800 tons, to proceed to Valencia, and to load 
for the libelant 4,éOO cases of oranges, or other fruit, to be transported 
to New York The charter contained the usual provisions that the ship 
Bhouldh6"eYeijyvaj fittedforthe voyage, * * * and that the hatches 
should be taken off whenever practicable, as usual for ventilation of 
green fruit." At Elba the ship took on board 1,200 tons of ore; ar- 
rived at Valencia on the fifth, there received 4,3S:6 cases of fruit, left 
Valencia on the evening of the seventh, arrived at Gibraltar on the 
evening of the ninth, where she took on board 300 tons of coal, left 
Gibraltar on the tenth, and arrived in New York on the ninth, of 
February. 

The voyage was about a week longer than is usual, even at that 
season. The weather became very heavy and tempestuous immedi- 
ately after leaving Gibraltar. I find from the évidence that the cargo 
was properly stowed ; that the ship was not overloaded, having réf- 
érence to her ability to cross the Atlantic safely; and that suitable 
means for ventilation were adopted before leaving Valencia, with 
the usual arrangement of booby hatches and ventilators. Thèse 
hatches and ventilators, however, were swept away during the first 
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four days after leaving Gibraltar. They were replaced in a day or 
two, and again swept away by heavy seas. Tarpaulins were then 
put on the hatches, and such other appliances were used for ventila- 
tion as could well be adopted during the heavy weather ; and with 
the ship deeply loaded as she was, and the tempestuous weather, I 
do not find any actual négligence after leaving Gibraltar in the en- 
deavors to afford suitable ventilation for the fruit. 

The real cause of the damage of the fruit was, nevertheless, the 
want of sufficient ventilation, combinedwith the length of the voy- 
age; and the évidence on eaeh side satisûes me that both thèse 
causes arose from the overloading of the steam-ship for the carriage 
of fruit. The Eegulus was of 9 lé tons register, and when she left 
Gibraltar she had nearly 1,900 tons aboard, including coal, — aimost 
her utmost capacity. That the vessel was too deeply loaded for the 
carriage of fruit, and for the proper ventilation of a fruit cargo, appears 
distinctly, even from some of the claimants''witnesses. The surveyor 
called by them testified that four feet nine inches free-board was the 
outside limit of safety of the Eegulus for any cargo, for any time of 
year, and for any part of the world, while the Eegulus sailed with 
but four feet four inches free-board. The stevedore called by them, 
who had had very large expérience in the discharge of fruit vessels, 
testiâed that the Eegulus was loaded a foot deeper than other fruit 
vessels which he had known ; while the évidence on the part of the 
libelant shows that fruit vessels usually sail somewhat light, and 
require from two to three feet more free-board than ordinary cargoes, 
in order to permit the hatches to be off without danger from water, 
for the purposes of ventilation and to prevent heating. The washing 
ofï of the booby hatches, and the quantity of water taken on board 
the Eegulus on her voyage, required the hatches to be kept closed 
so much as to render the necessary ventilation impossible. Had she 
been loaded in the manner usual and fit for the carriage of fruit 
cargoes, any such resuit from tempestuous weather might properly 
hâve been set down to the dangers of the sea. But this défense can- 
not be allowed where the vessel is deliberately overloaded, as respects 
the particular kind of cargo taken aboard, and the known necessity 
of fréquent ventilation with open hatches. That one or two feet 
more free-board would bave caused less water to be taken aboard is 
not only évident in itself, but it is directly admitted by several of 
the claimants' witnesses. The Navigator left Gibraltar the same 
day as the Eegulus, with seven feet free-board, and brought her cargo 
into Boston unharmed. The overloading of the Eegulus also materi- 
ally prolonged the voyage, and in that way further contributed to the 
inj ury of the fruit. The Eoss End Castle, loaded with fruit, left Gibral- 
tar three days later than the Eegulus, and arrived in New York four 
days earlier, without injury to her cargo or difiEiculty in giving suit- 
able ventilation ; and the captain of the Eegulus states that he slowed 
his speed in conséquence of so much water being shipped aboard. 
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Tiie right reserved in the charter to load from 1,250 to 1,800 tons 
of minéral did not relieve the vessel from her obligation to transport 
the fruit with the uaual facilities for ventilation, or permit her to 
load 80 deeply as tO interfère with the usuaL ventilation in the rough 
weather to be expected at that season of the year. 

The bill of lading in this case contains a clause excepting liability 
"for négligence of the master or crew," and provides that "the ship 
shall not be liable for any damages arising therefrom. This charter 
having been made in London, and the Bnglish law admitting the valid- 
ity of such express stipulations, {The Duero, L. E. 2 Adm. & Ecc. 393; 
P. é 0. Steam New. Co. v. Shand, 3 Moore, P. C. (N. S.) 272; Steel v. 
State Line Co. 3 App. Cas. 72, 89,) it is urged that the law of the 
place of contract must prevail; and on this groand the claimants 
contend ■ that the ship cannot be held for this damage. But if the 
view above taken of the cause of the injury to the oranges be correct, 
it is not the case of mère négligence of the master, but of violation of 
the express and implied covenants of the charter. Not only by the 
gênerai maritime law must the ship be fit and compétent for the sort 
of cargo, and the particular service for which she i» engaged, (3 
Kent, Comm. *205; Macl. Shipp. 406,) but such is tue express 
contract of this charter, and that the "hatches should be taken off 
whenever practicable, as usual for ventilation of green fruits." It ia 
not a complianee with this provision of the contract to load the ves- 
sel with previous cargo deeper than usual for fruit cargoes, and when 
in rough weather the hatches are required to be kept on more than is 
fit or usual for fruit cargoes in conséquence of the deep loading, to 
say that the hatches were opened when practicable under such cir- 
oumstances. The agreement for ventilation, "as usual for green 
fruits," binds the vessel to load no deeper than usual, and so as not to 
impair the usual facilities for ventilation. I regard the overloading 
in this case, therefore, as a violation of the terms of the charter, for 
which the vessel is answerable without référence to any question of 
négligence. 

Being chargeable with this violation of the terms of the charter in 
loading deeper than was usual for cargoes of green fruit, the claim- 
ants cannot be permitted to speculate upon the probabilities of equal 
injury being sufFered through the extraordinary weather if the ves- 
sel had been loaded to only the usual depth. The overloading mani- 
festly tended directly to increase the danger of washing off the hatches, 
and contributed to the constant accumulation of water on deck, and 
the conséquent more restricted ventilation and the longer voyage. 
The overloading must therefore be deemed to be the proximate cause 
of the loss, for which the vessel is answerable. Clark v. Barnwell, 12 
How. 280. 

The libelant is not shown to hâve been guilty of any lâches. When 
the fruit was shipped by him he was not aware of the large amount 
of coal which was to be taken on board subsequently at Gibraltar; 
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and wlien his misgivingB in regard to the loading were stated to the 
captain, the latter assured him of the vessel'B ability to carry the 
fruit safely. 

The libelant is entitled to juâgment, with eosts, and a référence 
may be taken to compute the damages. 



■Welcome and others v. The Yosemite. 

GiLLESPiB and others v. Same. 

{District Court, & D. New York. October 31, 1883.) 

1. Beamen — Désertion — Forfeitttbe op Wages. 

Where seamen in the engiiieer's department on a pleasure yacht, upon the 
discharge of the chief engineer, deliberately left the ship, with the intention 
not to return, and contrary to the orders of the master and owner, and did npt 
return, hdd, désertion under the maritime law, and their ■wages for 12 days, 
during whioh they had been on the yacht, were forfeited. 

il. Samb— Section 4597— Entrt ra Loo. 

Where désertion is made out according to the maritimes law, — that is, with 
proof of intent not to return, — Tield, that an entry in the log under section 4597 
is not a condition of forfeiture of wages. 

In Admiralty. ' 

J.A.Hyland,toTlihe[ante. 

Bene^ict, Taft de Benedict, for claimant. 

Bbown, J. In thèse cases the seamen belonging to the engineer's 
department on the steam-yacht ' Yosemite bave sued for 12 days' 
■wages. Most of them had signed shipping articles on the first of 
February, 1881, and performed their duties from that day to the 12th, 
when, upon the discharge of the chief engineer and first and second 
assistant engineers, they left the ship in a body, while she was nioored 
at the wharf, against the orders and protest of the captain and owner. 
The défense is désertion, which, under the gênerai rules of the mari- 
time law, is made out upon satisfactory proof of leaving the ship 
animo non revertendi. In the présent case the proofs show both the 
fact and fhe intent. In reply, it is urged that since the provision of 
the act of 1790, e. 29, désertion, to incur a forfeiture of wages, can 
only be shown in the manner provided by that aet, (Eev. St. § 4597,) 
viz., by the absence being duly entered on the ship's log at the timej 
and no such entry having been made in the log of this vessel, no 
forfeiture of wages, it is said, can be adjudged. 

If the provisions of the statute were designed to regulate the whole 
subject of désertion, then its enactments should be regarded as a 
substitute for the préviens rules of the maritime law ; and such was 
the view of Betts, J., in the case of The Martha, Blatchf. & H. 151, 
and in some other subséquent cases. 
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In the case of Coffin v. Jenkins, 3 Story, 108, Stoby, J., reiteratea 
his previous opinion expregsed in Cloutman v. Tvnison, 1 Sumn. 373, 
that the provisions of the act of 1790 were designed to supplément the 
maritime law, and not to repeal or to supersede it ; and this view was 
afterwards adopted by Betts, J., in the case of The Osceola, Ole. 450, 
461, and is now the settled construction. 2 Pars. Shipp. & Adm. 
103, note: The Galina, 6 Fbd. Rep. 927. Section 5 of the act of 
1790 has been held to be superseded by section 4596 of the Eevised 
Statutes. Scott v. Rose, 2 Low. 382. 

Désertion may therefore be proved either under the maritime law, 
including proof of intent net to return, or absence without leave, 
or under section 4596, sub. 2, without référence to that intent. 
In this case the surrender by the seamen of their uniforms at the 
time of leaving, contrary to orders, and their jeers to their superior 
officers, telling them to stop their leaving if they could, leaves no 
possible doubt of their intent to abandon the ship and not to re- 
turn. No wages had become payable when they thus left the ship; 
and so, under the common-law contract of hiring, the seaman hav- 
ing broken his bargain before any wages were payable, could recover 
nothing. The Osceola, Ole. 461. The subséquent offer of their 
services' in a body by the chief engineer, including himself and the 
first and second assistant engineers, no one but the chief engineer 
being présent, was not a prolîer of a return to duty in any manner 
ever recognized by law, and was without effect on the previous 
désertion. The abandonment of the ship was willful and flagrant, 
and should be held a forfeiture of the wages for the 12 days' pre- 
vious service. 

The libels must be dismissed, with costs. 
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CouNTY OF Santa Claba v. Sotithebn Pac. E. Co 
For Taxes of 1882. 

CouNTY op Saceamento V. Centkal Pao. e. Co. 

For Taxes of 1882. 

Coonty of Saceamento v. Centeal Pao. E. Co. 
For Taxes of 1881. 

People of THE State of Califoenia v. Northben Ey. Co. 
For Taxes of 1881. 

People of the State of Califoenia v. Centeal Pao. E. Co. 
For Taxes of 1881. 

People of the State of Califoenia v. Southern Pao. E. Co. 
For Taxes of 1881. 

{Circuit Court, D, California. Beptember 17, 1883.) 

1. Taxation— Exemption from— Raii/Koad Emplotbd by United States. 

The property and franchises of the Southern Pacific Railroad Company and 
of the Central Pacific Railroad Company, corporations created nnder the laws 
of California, though the companies are employed by the gênerai government 
for postal and military purposes, and were aided hy land grants and loans in 
the construction of their roada, are not exempt ïrom state taxation, in the 
absence of congressional législation declaring such exemption. It is compétent 
for congresa to exempt any agencies it may eraploy for services to the gênerai 
government from such taxation as will, in its judgment, impede or prevent 
their performance. 

2. FODRTEENTH AmENDMENT TO CONSTITUTION— LIMITATION UPON StaTES. 

The fourteenth amendment of the constitution, in declaring that no state 
shall deny to any person within its jurisdiction tke " equal protection of the 
laws," imposes a limitation upon the exercise of ail the powers of the state 
which can touch the individual or his propertj', including that of taxation. 
8. Samb— EquaTj Protection op the Laws. 

The " equal protection of the laws " to any one implies not only that the 
means for the security of his private rights shall be accessible to him on the 
same terms with others, but also that he shall be exempt from any greater 
burdens or charges than such as are equally imposed upon ail others nnder like 
circumstances. This equal protection forbids unequal exactions of any kind, 
and among them that of unequal taxation. 
t. Taxation — IjNironMiTT in Mode op Assessmbnt. 

Uniformity in taxation requircs uniformity in the mode of assessment, as 
well as in the rate of percentage oharged. 
.1. Same— Article 13, Constitution op California. 

Tihe thirteenth article of the constitution of California déclares that "a 
mortgaoje, deed of trust, contract, o» other obligation by which a debt is se- 
cured, shall, for the purposes of assessment and taxation, be deemed and treated 
as an interest in the property aflected thereby," and that, " except as to railroad 
and other quasi public corporations," the value of the property aflected, lesi 
the value of the security, shall be assessed and taxed to its owner, and thaï 
the value of the security shall be assessed and taxed to its holder, and that th( 
taxes so levied shall be a lien upon the property and security, and may be pai^ 
v,18,no.7— 25 



386 FEDERAL BBPOBTEB. 

by either party to the security ; that if paid by the owner of tïïe security, the 
t^x levied upon the property aflected thereby shall become a part of the debt 
secured ; and if the owner of the property shall pay the tax levied on the se- 
curity, it shall constitute a payment thereon, and to the extent of suoh pay- 
ment a fuU discliarge thereof. In the assessment of property of the défend- 
ants — railrpad companiea — the mortgages thereon were not deduoted, but the 
whole value of the property, notwithstanding the mortgages thereon, was as- 
sessed, and the property taxed according to sueh assessment, to those compa- 
nies. Ueld, (1) treating the mortgages as transferring a taxable interest in the 
property,, that in assessing against the company the interests with which they 
had at the ti-me parted by their mortgages, and taxing them upon that assess- 
ment, was H proceeding to takei the property of the companies without due pro- 
cess of law ; and (2) treating the mortgages as a lien or incumbrance upon the 
property, that by not deducting their amount in the assessment of the value of 
the property of the railroad companies for taxation, as is done in the valuation 
of property of natural persons, when subjecl to a mortgage, there was a dis- 
crimination against the companies, which resulted in imposing a greater bur- 
den upon their property than is imposed upon the property of natural persons. 

6. FoURTBENtH AmKNDMENT — OOBPOEAÏIONS. 

Persons do not lose their right to equal protection guarantied by the four- 
teenth amendment to the fédéral constitution when they form themselves into 
a corporation under the laws of California. 

7. Samb^Proteotiok of Propektf. 

The State possesses no power towithdraw.corporationsfrom the guarantîes of 
the fédéral constitution. Whatever property a corporation lawfully acquires 
is held under the same guaranties which protect the property of natural per- 
sons from spoliation. 

8. Same— Power of State to Amend, Aitbr, or Repeal Charter. 

Under the reserved power to aniend, alter, or repeal the laws under which 
private corporations are formed, the state cannot exercise any control over the 
property of a corporation, except such as may be exereised through control 
over its franchise, and over like property of natural persons erigaged in sim- 
ilar business. 

9. Taxation— Assessment Phoceedinos JUdicial in Characteh. 

The proceeding for the assessment of property — that is, the ascertainment of 
its value upon évidence taken — is iudicial in its character, and to its validity 
the law authorizing it must proviae some kind of notice, and an opportunity 
to be heard respecting it, before the proceeding becomes final, or it will want 
the essential ingrédient of due process of law. The notice may be given by 
Personal citation or by statute. It is usuàlly given by a statule presoiibing a 
time and place where parties maybe heard before boards appointed for the cor- 
rection of errors in assessment. 

10. Constitution of California, art. 4, } 15 — Passage of Law — Jouhnals 
OF Législature as Evidence. 

The constitution of California, § 15, art. 4, provides that "on the final pas- 
sage of ail bills they shall be read at length, and the vote shall be by yeas and 
nays upon each bill separately, and shall be entered on the journal, and no 
bill shall become a law without the concurrence of a mnjority of the members 
elected to each house. " Under this provision, the court, to inform itself, will 
look to the journals of the législature, and if it appears therefrom that the 
bill did not pass by the constitutional majority, then it will not be regarded as 
a law. 

11. 8ame— Act of March 14, 1881. 

The journals of the législature show that the act of March 14, 1881, men- 
tioned in the opinion, never became a law. . 

12. Same— Written Journals to Correct Printed. 

Where thé original written journals on file in the office of the secretary of 
state dlfflei: in any material partioular from the printed journals, the orginal 
written journals are the authentic officiai records, and must control. 

At Law. 



COUNTÏ OF SANTA CLABA V. SOUTHÉBN PAC. B. CO. 38Î 

E. C. Marshall, Atty. Gen. of California, D. M. Delmas, D. S. Terry, 
À. L. Rhodes, W. T. Baggett, J. H. Campbell, Dist. Atty. of Santa 
Clara Co., J. T. Carey, Dist. Atty. of Sacramento Co., and J. M. 
Lesser, Dist. Atty. of Santa Cruz Co., for plaintiffs. 

S. W. Sanderson, J. N. Pomeroy, T. I. Êergin, H. S. Brown, S. C. 
Denson, and P. D, Wiggington, for défendants. 

FiBLD, Justice. Thèse are actions for the recovery of unpaid state 
and county taxes levied upon certain property of the several défend- 
ants, either for the fiscal year of 1881 or of 1882, and alleged to be 
due to the plaintiffs, with an additional 5 per cent, as a penalty for 
their non-payment and interest. The défendants are corporations 
formed under the laws of California, and the taxes claimed were 
levied on the franchise, roadway, road-bed, rails, and rolling stock of 
each of them as a unit, without séparation or distinction in the valu- 
ation of the différent parts composing the whole. To two of the cor- 
porations, the Southern Pacific Railroad Company and the Central 
Pacific Eailroad Company, privilèges and powers, other than those 
acquired under the laws of the state, were conferred by grant of the 
gênerai government; and for them obligations and burdens were as- 
sumed not contemplated nûr possible under their original organiza- 
tion. 

It is contended that congress has selected thèse corporations as the 
spécial agents and instruments of the nation for public purposes, and 
to that end has clothed them with faculties, powers, and privilèges to 
enable them to construct and maintairt their roads as postal and 
military roads of the government; that the state, by an act of its 
législature, has assented to the aceeptance of thèse faculties, powers, 
and privilèges, and that the companies, in considération thereof, hâve 
assumed obligations to the gênerai government with the discharge of 
which the state cannot interfère; that the power to tax their fran- 
chises involves the power to destroy the companies and thus de- 
prive the gênerai government of thé benefit of the roads, for the 
construction and maintenance of which its grants were made; that 
the existence and exercise of the power on the part of the state are 
therefore incompatible with the duties devolved upon and assumed 
by the companies to the United States. Hence it is claimed by coun- 
sel that the tax levied upon the franchises of the défendants is illégal 
and void ; and they refer to numerous décisions of the suprême court, 
which hold, in gênerai language, that an agency of the United States , an 
instrumentality by which the fédéral government discharges its obli- 
gations to the people of the country, cannot be taxed by any state or 
subordinate authority. Certainly no state can impede or embarrass 
the fédéral government in its opérations, as might be done if it could 
impose a tax upon the necessary means adopted for their exécution; 
nor can the fédéral government impede or embarrass the opérations 
of the state governments, as it might do if it could impose a tax upon 
the necessary means adopted by tîiem in the exercise of their powers. 
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The two governments hâve suprême authority within their respective 
sphères, and within them neither can interfère with the other. On 
this principle it was held by the suprême court that the state could 
not levy a tax upon the salary or émoluments of an ofdcer of the 
United States; nor could the United States impose a tax upon the 
salary of a state judge. Dobbins v. Coin'rs Erie Co. 16 Pet. 435; 
Collector v. Day, 11 Wall. 113. Both officers were necessary agents, 
instrumentalities for exercising the powers of their respective govern- 
ments, and to tax the salary of either was to impair the means by 
which he could exist and maintain his ofiSce. In both cases, as ob- 
served by Mr. Justice Nelson, the exemption from taxation was "up- 
held by the great law of self-preservation, as any government, whose 
means employed in conducting its opérations is subject to the con- 
trol of another, can exist only at the mercy of that government." 

The correctness of this gênerai principle is not controverted, and 
cannot be in the face of the numerous décisions of the suprême 
court, when applied to the means or instrumentalities created by the 
fédéral government, or existing under its laws, for the exercise of its 
powers, such as officers of its courts in the administation of justice, 
or fiscal agents in the collection, custody, or distribution of its funds. 
But we are unable to accède to the position that every agent or in- 
strument which the United States may see fit to employ, is thereby 
exempted from the common burdens of the state in which it may be 
found or used, in the absence of spécifie congressional législation 
declaring such exemption. The coach employed to carry the mail, 
or the ferry-boat to convey it across a navigable stream, would 
hardly, by reason of this employment alone as an instrumentality of 
the gênerai government, be considered as withdrawn from the taxing 
power of the state. As well observed by Chief Justice Chase, with 
référence to the exemption from state taxation claimed by the Kansas 
Division of the Pacific Eailroad Company for its property, no limits 
can be perceived to the principle of exemption which the companies 
thus seek to establish. "Every corporation," he added, "engaged in 
the transportation of mails, or of government property of any descrip- 
tion, by land or water, or in supplying materials for the use of the 
government, or in performing any service of whatever kind, might 
ciaim the benefit of the exemption. The amount of property now held 
by such corporations, and having relations more or less direct to the 
national government, and its service, is very great. And this amount 
is continually increasing; so that it may admit of question wbether 
the whole income of the property, which will remain liable to state 
taxation, if the principle contended for is admitted and applied in 
its fullpst extent, may not ultimately be found inadéquate to the sup- 
port of the state governments." Thomson v. Pacific R, R. 9 Wall. 
579, 591. 

It is true that, in the case from which this citation is made, exemption 
from taxgttion was claimed only for the property — the road and rolling 
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stock — of the Company. Hère the exemption claimed is of the fran- 
chises of the corporations — their right to exist and maintain their 
roads. But it is not perceived that this différence between the cases 
can affect the rule which was there laid down, that unless congress 
interposes and créâtes the exemption, the taxing power of the state 
is not restrained; for if the roads and roUing stock can betaxed, and, 
if the taxes are not paid, can be sold, the ability of the companies 
to discharge their obligations as agents of the government would be 
as effectually destroyed as by the taxation and sale of their franchises. 
The possession of the roads and rolling stock is as essential as the 
possession of the franchises. 

The objection presented by coiinsel is not free from difficulty. At 
one time I thought that it was tenable, and so expressed myself by 
joining in the dissent in Railroad Co. v. Peniston, reported in 18 
Wall. 5; but, on further considération, I hâve corne to the conclusion 
that the rule laid down in Thomson's Case is the true and sound rule. 
The state, it is conceded, cannot use its taxing power so as to defeat 
or burden the opérations of the gênerai government. And when 
that government bas itself created the instrumentality used, its ex- 
emption from state taxation necessarily follows. But we are of opin- 
ion, yielding to the décision cited, that when the instrumentality is 
the création of the state, — a corporation formed under its laws,— and 
is employed or adopted by the gênerai government for its convenience, 
although to enlarge its use and render it more available additional 
privilèges and benefits are conferred by that government upon the 
corporation, it remains subject to the taxing power of the state, unless 
congress déclares it to be exempt from such power. Congress can 
undoubtedly exempt any ageneies it may employ for services to the 
gênerai government from such taxation as will in its judgment im- 
pede or prevent their performance. Occasions may arise hereafter, 
especially in time of war, where the necessities of the fédéral govern- 
ment will require such exemption of the roads of the companies, and 
of their franchises and appurtenances, to be deelared and enforced; 
the exemption to continue until the necessities calling for it shall 
cease. But as yet congress has not deelared any such exemption 
either of their property or of their franchises, and we therefore think 
that none exists. 

Of the other défenses interposed to the claim of the plaintiffs, 
some are founded upon an alleged neglect of the assessing oflBcers 
to comply with requirements of the laws of the state, and some 
upon the alleged conflict of provisions of the state constitution, under 
which they acted, with requirements of the fédéral constitution. Of 
the former are objections to what is termed the lumping character of 
the assessment; that is, the blending of the différent items compos- 
ing the whole into one valuation, namely, the value of the franchise, 
roadway, road-bed, rails, and rolling stock, without any désignation 
of the value of each distinct part; and to the including in the road- 
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way of property not properly appertaining to it, such as fences on itr 
sides belonging to adjoining proprietors, and, so far as the roadway o 
the Central Pacific Company is concerned, to the including in the et 
timate of its length the four miles of the bay between the road in th( 
county of San Francisco and the wharf in Alameda county. Tht 
value of the fences is included in the valuation of the roadway o; 
each Company. The distance across the bay of San Francisco u 
added to the length of the road assessed to the Central Pacific Com 
pany, and is assessed as of equal value per mile with the rest of the 
road. It is also contended that the land composing the roadway, and 
the rails laid thereon, should hâve been separately assessed; the lat 
ter as improvements under the constitution of the state, which re 
quires "land and improvements thereon" to be separately assessed 
An objection is also taken to those cases in which the people of tht 
state are plaintilïs, that the statute under which they were brough- 
was repealed in 1880, and that after that period actions for unpaid 
taxes could be brought only in the name of the county. We do not. 
however, deem it important to pass upon thèse and other objections 
to the assessment, arising from an alleged disregard of the laws of 
the state. We shall confine ourselves to the défenses made to the 
assessment and tax from the alleged conflict of the provisions under 
which they were levied, with the requirements of the fourteenth 
amendment to the constitution of the United States, which déclares 
that no state shall "deprive any peraon of life, liberty, or property 
without due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws." The railroad companies 
contend that both inhibitions of this amendment were violated in the 
assessment and taxation of their property. 

The constitution of California provides for taxes on property, on 
ineomes, and on poils. The taxation on property, with which alone 
we are concerned in this case, is to be in proportion to its value. There 
is no provision for levying a spécifie tax upon any article or kind of 
property. It déclares that ail property, not exempt under the laws 
of the United States, shall, with some exceptions, be taxed accord- 
ing to its value, to be ascertained as prescribed by law; and that the 
word "property" shall "include moneys, crédits, bonds, stocks, dues, 
franchises, and ail other matters and things, real, personal, and mixed, 
capable of private ownership." 

It also déclares that "a mortgage, deed of trust, contract, or other 
obligation by which a debt is secured, shall, for the purposes of assess- 
ment and taxation, be deemed and treated as an interest in the property 
affected thereby." And that, "except as to railroad and other quasi pub- 
lic corporations, in case of debts so secured, the value of the property 
affected by such mortgage, deed of trust, contract, or obligation, less 
the value of such security, shall be assessed and taxed to the owner 
of the property, and the value of such security shall be assessed and 
taxed to the owner thereof." It also provides that "the taxes so levied 
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shall be a lien upon the property and security, and may be paid by 
either party to Buch security; if paid by the owner of the security, 
the tax 80 levied upon the property affeoted thereby shall become a 
part of the debt bo secured ; if the owner of the property shall pay 
the tax 80 levied on such security, it shall constitute a payment thereon, 
and to the extent of euch payment a full diseharge thereof." 

By the constitution, not only is the ad valorem rule established for 
the taxation of property, but provision is also made for its assess- 
ment. The franchise, roadway, road-bed, rails^ and rolling stock of 
railroads operated in more than one county, are to be assessed by â 
spécial board, termed the "State Board of Equalization." AU other 
property is to be assessed in the county in whioh it is situated. The 
supervisors of each county are constituted a board of equalization of 
BUch taxable property, and must aot upon prescribed rules of notice 
to its owners. The state board is authorized to act, not only as 
assessor of the franchise, roadway, road-bed, rails, and rolling stock 
of railroads mentioned, but as a board of equalization of the taxa- 
ble property in the several counties, so that equality may be secured 
between the tax-payers of différent localities. Its action in this lat- 
ter charaeter must also be upon prescribed rules of notice. But 
though the officers by whom the assessment of thèse properties is to 
be made be différent, the properties are subjeot to the same rule of 
taxation; that is, they are to be taxed in proportion to their value. 
In fixing, however, the liabilities of parties to pay the tax assessed 
and levied upon properties subject to a mortgage, and in estimating 
the value of such properties as the foundation for the tax, a discrim- 
ination is made between the property held by railroad and quasi public 
corporations, and that held by natural persons and other corpora- 
tions. A mortgage, as seen by the provisions of the constitution 
quoted above, is deemed and treated, for the purposes of assessment 
and taxation, as an int'erest in the property affected. At oommon 
law a mortgage of property is a conveyance of the title, subject to a 
condition that if the debt secured be paid as stipulated, the convey- 
ance is to become inoperative. Until the debt secured is paid, the 
title is in the mortgagee. By the constitution, a mortgage, for the 
purposes of assessment and taxation, opérâtes in like manner to trans- 
fer the mortgagor's interest to the extent represented by the amount 
secured. If such amount be half the value of the property, the tax- 
able interest of the mortgagee is an undivided half interest in the 
property. If the amount equal or exceed the whole value of the prop- 
erty, the taxable interest of the mortgagee embraces the entire prop- 
erty. The value of the security can never exceed the value of the 
property mortgaged ; it may be less, and is so if the amount secured 
be less than such value. 

Now, under the constitution, when, by the exécution of a mort- 
gage, a taxable interest in the property held by natural persons, or by 
corporations other than railroad or qiiasi public, is transferred by th© 
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owner to another party, or the whole taxable interest is vested in 
him, the holder alone of such interest is taxed for it. It is assessed 
against him as the owner of it, and against him alone oould it be 
justly assessed. But when, by a mortgage on the property of a railroad 
or quasi public corporation, a taxable interest in such property is 
transferred by the corporation to another, or the whole interest is 
vested in him, the holder of such interest is exempted from taxation 
for it, and the corporation is assessed and taxed for it notwithstand- 
ing the transfer. No account is taken of the transfer of the taxable 
interest in the estimate of the value of the property. It is still 
assessed and taxed to the original holder. 

The discrimination thus made will more clearly appear by an illus- 
tration of the practical opération of the provisions. If, for exam- 
ple, A., owning property worth $20,000, should exécute a mortgage 
thereof to the Nevada Bank, in San Francisco, to secure $10,000, the 
bank would hold a taxable interest in that property to the amount of 
an' undivided half . Its liability for taxation would be precisely as 
though an absolute conveyance of an undivided half interest had been 
made to it. And the constitution, as seen above, requires that each 
owner shallpay the tax on his separate interest, and if he pay the 
tax chargeable on the interest of the other he shall be allowed for it, 
either by an addition to the mortgage debt, or a discharge of a por- 
tion of that debt according as he is the one or the other party to the 
security. No one would prétend that the mortgagor should pay with- 
out such allowance the tax chargeable to the bank, nor that the bank 
should pay the tax chargeable to the mortgagor, except upon like 
condition. It would be difficult to state any principle which would 
justify the exaction from one of a tax leviable on the interest of the 
other. No power in any state has ever been asserted going to that 
extent, except the power to confiscate. The exaction would not be 
the taking of property by due process of law, even upon the théories 
as to what constitutes such process asserted in this case. It would 
be sheer spoliation by arbitrary power. 

If, however, a railroad corporation should exécute its mortgage 
to the Nevada Bank to secure a loan equal to half or the whole of 
the value of its property, and thtis transfer to the bank a portion or 
the whole of its taxable interest in the property, that which is thus 
condemned as sheer spoliation would be enforced, if effect be given 
to the constitution as it is written. The taxable interest in that case 
held by the bank would not be assessed nor taxed to the bank. If 
the mortgage should be for half of the value of the property, the rail- 
road Company would still hâve to pay the tax on the interest trans- 
ferred, and would not be allowed any crédit on the mortgage for the 
ainount paid. If the mortgage should be equal to or exceed the whole 
value of the property, the railroad company, which would not in such a 
case hold any taxable interest in the property, — no more than if it had 
been previously transferred by an absolute conveyance, — would still 
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be required to pay the tax upon it, and without aay crédit for the 
payment. On what principle, or by what species of reasoning, a 
tax upon property can be upheld and enforced against a party, be the 
party a natural or an artificial person, when the taxable interest in it 
had, at the time of the levy of the tax, been transferred to another. 
I am at a loss to understand. This position of the case was sug- 
gested to couhsel on more than one occasion during the argument, 
but no answer was made to it. To every other position an answer 
was attempted, but to this one, none ; and, as we think, for the beat 
of reasons, because none was possible, unless, indeed, it be held that 
the constitution does not mean what in express language it déclares, 
that a mortgage "shall,for the purposes of assessment and taxation, be 
deemed and treated as an interest in the property affected thereby," 

Under the provisions of the constitution cited, the property of the 
several railroad companies, défendants in thèse cases, was àssessed 
and taxed, and in such assessment and taxation ail the injurions 
discriminations mentioned were applied against the companies, as 
will appear by a statement of the proceedings. In considering 
them it will tend to clearness and brevity if we confine what we bave 
to say principally to the case of Santa Clara county against the 
Southern Pacific Eailroad Company. The circumstances distin- 
guishing the other cases from it do not affect the questions involved. 

The Southern Pacific Eailroad Company opérâtes a railroad through 
several counties. The entire length of the road is somewhat over 
711 miles, of which 59 miles and three-tenths of a mile are in 
the county of Santa Clara. The principal place of business of the 
Company is in the city of San Francisco. Its stockholders are citi- 
zens of the United States, some of whom réside in California, and 
some in other states. On the first of April, 1875, it was indebted to 
divers persons in large sums of money advanced for the construction 
and equipment of its road; and to secure this indebtedness, and to 
complète the construction and equipment, it executed and delivered 
to certain parties, D. 0. Mills and Lloyd Tevis, of the city and county 
of San Francisco, a mortgage upon its road, franchises, roUing 
stock, and appurtenances, and upon a large number of tracts of land, 
situated in différent counties, aggregating over 11,000,000 acres, which 
were the property of the company. The indebtedness amounted to 
the sum of $32,520,000, and consisted of varions bonds of the com- 
pany. A portion of thèse bonds, amounting to about $1,632,000, 
bas been paid; and so bas the accruing interest on ail of them. The 
balance of the bonds, amounting to about $30,898,000, remains a sub- 
sisting indebtedness. This mOrtgage was soon afterwards placed on 
record in the oÊSce of the recorder of deeds in the several counties of 
the state in which the property is situated. 

The state boardof equalization àssessed the franchise, Toadway,road- 
bed, rails, and rolling stock of that portion of the road which is des- 
ignated as its main branch, being 160 84-100 miles in length, at 
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$2,412,600, making $13,000 a mile, and apportioned to the county 
of Santa Clara $889,500. Upou this amount thus assessed and ap- 
portioned the taxes were levied for which the action of that county is 
brought. Another portion of the road, designated as the southern 
division, was assessed in a similar manner, and the amount appor- 
tioned to the différent counties through which the road passed. In 
making the assessment of the différent portions no déduction was al- 
lowed for the mortgage thereon. No account was taken of the mort- 
gage; it was not treated as an interest in the property, nor as affecting 
in any way the liability of the mortgagor for the tax. If a natural 
person had executed the mortgage, it being for an amount exceeding 
the value of the property, the whole taxable interest would hâve been 
treated as in the mortgageea, and they alone would hâve been assessed 
and taxed ; they alone would hâve been held amenable to a personal 
action for the taxes. If the mortgagor had paid the taxes to prevent 
a sale of the property, the amount paid would bave been credited on 
the mortgage. It can hardly require further illustration to show 
the discriminajiion against railroad companies in the matter of taxa- 
tion, where property is subject to à mortgage. Not only is the Com- 
pany taxed in such a case for interests it does not possess, but it is 
not allowed any crédit by those who do possess the interests for the 
amount exacted. 

The same discrimination will appear against railroad companiea 
in the taxation of their property, if we treat mortgages thereon, not 
as interests in the property which the constitution déclares they shall 
be deemed and treated • to be, but as mère liens or incumbrances 
thereon. The basis of ail ad valorem taxation is necessarily the as- 
sessment of the property; that is, the estimate of its value. What- 
ever affeets the value necessarily increases or diminishes the tax 
proportionately. If, therefore, any élément which is taken into con- 
sidération in the valuation of the property of one party, be omitted in 
the valuation of the property of another, a discrimination is made 
against the one, and in favor of the other, which destroys the uni- 
formity so essential to ail just and equal taxation. Such an élément 
exists where, in the assessment of property subject to a mortgage, the 
value of the mortgage is deducted if the property be owned by a nat- 
ural person, and is not deducted if owned by a railroad corporation. 
And the constitution of the state déclares that, in the ascertainment 
of values as the basis of taxation, such déduction shall be allowed in 
ihe one caee and denied in the other. - 

Instances of every-day occurrence will show the effect of this dis- 
crimination in a clear light. A natural person and a railroad Com- 
pany own together a parcel of property in equal proportions, subject 
to a mortgage. In estimating the value of the undivided half be- 
longing to the natural person, half of the amount of the mortgage is 
deducted. In estimating the value of the undivided half belonging 
to the railroad company, no part of the mortgage is deducted. The 
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discrimination is madé ' against the company, for no other reason 
than its ownership. Take another instance : A natural person and a 
railroad company own tracts of land adjoining each other, of the 
same quantity, and of equal fertility and richness, both being sub- 
ject to a mortgage. In the estimate of the value 'of the property 
belonging to the natural person the amount of the mortgage is dé- 
ducted; in the estimate of the value of the property belonging tothe 
railroad company the mortgage is not deducted. Of course, the 
valuation of the latter, and conséquent tax, is proportionately in- 
creased, and this discrimination is made solely becanse of the own- 
ership of the property. Should thèse two owners exchange their 
lands, the valuation made would change with the ownership. Should 
the railroad company sell its tract to an individual, the assessing 
officers would at once be bound to return a différent valuation of 
the property as a basis for taxation. Every one sees that the val- 
uation has not in fact changed with the ownership, and therefore 
that the discrimination is made solely because a rule is adopted 
in the assessment of the property of one party différent from that 
applied in the assessment of the property of the other, purely on 
account of its ownership. A corresponding différence in the tax 
which the différent owners must pay follows the assessment. Thus, 
if two adjoining tracts are subject to a mortgage, each for half 
its value, the natural person owning one of them pays a tax on the 
other half, while the corporation must pay a tax on the whole of its 
tract ; that is, double the tax of the individual. Thus, if each tract 
be worth $100,000, subject to a mortgage of $50,000, and the rate of 
taxation be 2 per cent,, the tax of the individual will be $1,000; the 
tax of the corporation will be $2,000. If, then, thèse owners should 
exchange their lands, the property which this year is thus taxed at 
$1,000 will next year be taxed at double the amount, and the other 
tract this year taxed at $2,000 will next year be taxed at one-half that 
sum. The property which is now half exempt will then be subject to 
taxation to its full value, and that which is now taxable at its full 
value will then be half exempt ; and ail this change in valuation with- 
out any change in the oharacter or use of the property, but solely on 
account of the change in its ownership. 

The principle which sanctions the élimination of one élément in as- 
sessing the value of property held by one party, and takes it into consid- 
ération in assessing the value of property held by another party, would 
sanction the assessment of the property of one at less than its value, — 
at a half or a quarter of it, — and the property of another at more than 
its value, — at double or treble of it, — according to the will or caprice 
of the state. To-day railroad companies are under its ban, and the 
discrimination is against their property. To-morrow it may be that 
other institutions will incur its displeasure. If the property of rail- 
road companies may be thus sought out and subjeeted to discfimi- 
nating taxation, so, at the will of the state, by a change of its consti- 
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tution, may the property of churches, of universities, of asylums, of 
savingB banks, of insuranee oompanies, of rolling and flouring mill 
companies, of mining companies, indeed, of any corporate companies 
existing in the state. The principle which justifies such a discrimi- 
nation in assessment and taxation, where one of the owners is a 
railroad corporation and the othei a natural person, would also sus- 
tain it where both owners are natural persons. A mère change in 
the state constitution would efïect this if the fédéral constitution 
does not forbid it. Any différence between the owners, whether 
of âge, color, race, or sex, which the state might designate, would 
be a sufScient reason for the discrimination. It would be a singular 
comment upon the weakness and character of our republican institu- 
tions if the valuation and conséquent taxation of property could vary 
according as the owner is white, or black, or yellow, or old, or young, 
or maie, or female. A classification of values for taxation upon any 
such ground would be abhorrent to ail notions of equality of right 
among men. Strangely, indeed, would the law Sound in case it read 
that in the assessment and taxation of property a déduction should be 
made for mortgages thereon if the property be owned by white men or 
by old men, and not deducted if owned by black men or by young men; 
deducted if owned by landsmen, not deducted if owned by sailors; 
deducted if owned by married men, not deducted if owned by bache- 
lors; deducted if owned by men doing business alone, not deducted if 
owned by men doing business in partnerships or other associations; 
deducted if owned by trading corporations, not deducted if owned by 
churches or universities ; and so on, making a discrimination when- 
ever there was any différence in the character or pursuit or condi- 
tion of the owner. To levy taxes upon a valuation of property thus 
made is of the very essence of tyranny, and bas never been done ex- 
cept by bad governments in evil times, exercising arbitrary and des- 
potic power. 

Until the adoption of the fourteenth amendment there was no re- 
straint to be found in the constitution of the United States against 
the exercise of such power by the states. In many particulars the 
states were previously limited; their sovereignty was a restricted one. 
They could not déclare war, nor make treaties of peace. They could 
not enter into compacts with each other. They could not pass a bill 
of attainder,nor an ex past facto law, nor a law impairing the obligation 
of contracts. They could uot interfère with the exercise of the pow- 
ers, nor obstruct the laws of the fédéral government. But in many 
other particulars the power of the states was suprême, subjeét to no 
control by the constitution of the United States. The original amend- 
ments were only limitations upon the fédéral government, and did 
not affect the states. Among the powers still held by the states was 
the power of taxation. When not interfering with any power or pur- 
pose or agent of the fédéral government, there was no limitation 
apon its exercise. Except as restrained by their own constitutions, 
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the states might impose taxes upon any property within their juris- 
diction; and, as said in the Delaware Tax Case, 18 Wall. 231, the 
manner in which its value was assessed, and the rate of taxation, 
however arbitrary or capricious, were mère matters of législative dis- 
crétion; and it was not for the court to suggest, in any case, that a 
more équitable mode of assessment or rate of taxation might be 
adopted than the one prescribed by the législature of the state. 

The first section of the fourteenth amendment places a limit upon 
ail the powers of the state, including, among others, that of taxation. 
After stating that ail persons born ôr naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the state in which they réside, it déclares that "no state 
shall make or enforce any law which shall abridge the privilèges or 
immunities of citizens of the United States, nor shall any state de- 
prive any person (dropping the désignation • citizen ') of iife, liberty, 
or property, without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws." The amend- 
ment was adopted soon after the close of the civil war, and undoubt- 
edly had its origin in a purpose to secure the newly-made citizens in 
the full enjoyment of their freedom. But it is n no respect limited 
in its opération to them. It is universal in its application, extend- 
ing its protective force over ail men, of every race and color, within 
the jurisdiction of the states throughout the broad domain of the re- 
public, A constitutional provision is not to be restricted in its ap- 
plication because designed originally to prevent an existing wrong. 
Such a restricted interprétation was urged in the Dartmouth Collège 
Case, to prevent the application of the provision prohibiting législa- 
tion by states impairing the obligation of con tracts to the charter ôf 
the collège, it being contended that the charter was not such a con- 
tract as the prohibition contemplated. Chief Jusfàôe Marshall, how- 
ever, after observing that it was more than possible that the préser- 
vation of rights of that description was not particularly in vîew of the 
framers of the constitution when that clause was introduced, said; 

"It is not enough to sa> that this pàrticular case was not in the mind of 
the convention when the article was framed, nor of the American people wbën 
it was adopted. It is necessary to go f urther and to say that, had this par- 
ticular case been suggested, the language would hâve been su varied as toex- 
cludeit, or it would hâve been made a spécial exception. The case being 
within the words of the rule, must be within its opération likewise, unless 
there be something in the literal construction so obviously absurd or mis- 
cliievous, or répugnant to the gênerai splrit of the instrument, as to jUstify 
those who expound the constitution in maklng it an exceptlbln." 4 Wheat. 
644. .,■'',.:'■,.■ 

AU history shows that a partieular grievahce suffered by an îndi- 
vidual or a olass, from a defective or oppressive kw, or the absence 
of any law, touching the niatter, is often the occasion and cause fôr 
enactments, constitutional or législative, gênerai in theiir character, 
designed to cover caises not merely of the same, but ail cases of à 
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similar, nature. The wrongs which were supposed to be inflicted 
upou or threatened to citizens of the enfranchised race, by spécial 
législation directed against them, moved the framers of the amend- 
ment to place in the fundamental law of the nation provisions not 
merelj' for the security of those citizens, but to insure to ail men, at ail 
times, and at ail places, due process of law, and the equal protection 
of the laws. Oppression of the person and spoliation of property by 
any state were thus forbidden, and equality before the law was se- 
cured to ail. In the argument of the San Mateo Case in the suprême 
court, Mr. Edmunds, who waï a member of the senate when the 
amendment was discussed and adopted by that body, speaking of its 
broad and catholio spirit, said: "There is no word io it that did not 
undergo the completest scrutiny. There is no word in it that W9.s not 
scanned, and intended to mean the fuU and bénéficiai thing that 
it seems to mean. There was no discussion omitted; there was no 
conceivable posture of affairs to the people who had it in hand" 
which was not considered. And the purpose of tbis long and anxious 
considération was that protection against injustice and oppression 
shpuld be made forever secure — to use his language — "secure, not 
accprding to the passion of Vermont, or of Ehode Island, or of Cali- 
fornia, depending upon their local tribunals for its efficient exercise, 
but secure as the right of a Eomanwas secure, in every province and 
in every place, and secure by the judicial power, the législative power, 
and the executive power of the whole body of the states and the 
whole body of the people." 

With the adoption of the amendment the power of the states to op- 
press any one under any prêteuse or in any form was forever ended; 
and henceforth ail persons within their jurisdiction could claim equal 
protection under the laws. And by equal protection is meant equal 
security to eyery one in his priyate rights — in his right to iife, to lib- 
erty, to property, and to the pursui^ of bappiness. It implies not only 
that the means which the laws afford for suoh security shall beequally 
accessible to him, but that no one shall be subject to any greater 
burdens or charges than such as are imposed upon ail others un- 
der like cireumstances. This protection attends every one every- 
where, whatever be his position in society or his association with 
others, either for profit, improvement, or pleasure. It does not leave 
him becaûse of any social or officiai position which he may hold, nor 
because he may belong to a political body, or to a religions society, 
or be a meraber of a commercial,' manufaeturing, or transportation 
Company. It is the shield which the arm of our blessed government 
holds at aU times over every one, man, woman, and child, in ail its 
,brpad domain, wherever they may go and in whatever relations they 
may be placed. No state — •such is the sovereign command of the 
•jrhole people of the United States— no state shall touch the Iife, the 
liberty, or the property of any person, however humble his lot or ex- 
alted his station, without due process of law; and no state, even with 
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due prôcess of law, shall deny to any one within its jurisdiction the 
equal protection of the lawe. 

Unequal taxation, so far as it oan be prevented, is, therefoie, 
with other unequal burdens, prohibited by the amendment. There 
undoubtedly are, and always will be, more or less inequalities in 
the opération of ail gênerai législation arising from the différent 
conditions of persons from their means, business, or position in life, 
against which no foresight can guard. But this is a very differeBt 
thing, both in purpose and effect, from a carefiilly devised scheme 
to produce such ineqnality; or a scheme, if not so devised, neces- 
sarily producing that resuit. Absolute equality may not be attain- 
able, but gross and desigfted departures from it will necessarily bring 
the. législation authorizing it within the prohibition. The amend- 
ment is aimed against the perpétration of injustice, and the exercise 
of arbitrary power to that end. The position that unequal taxation 
is not within the scope of its prohibitory clause would give to it a 
singular meaning. It is a matter of history that unequal and dis- 
criminating taxation, leveled against speciaL classes, has been the 
fruitful means of oppressions, and the cause of more commotions and 
disturbance in soeiety, of insurrections and révolutions, than any 
other cause in the world. It would, indeed, as counsel in the San 
Mateo Case ironically observed, be a charming spectacle to présent to 
the civilized world, if the amendment were to read, as contended it 
does in law: "Nor shall any state deprive any person of his property 
without due process of law, except it be in the form of taxation; nor 
deny to- any person within its jurisdiction the equal protection, of the 
laws, except it be by taxation." No such limitation can be thus in- 
grafted by implication upon the broad and comprehensive language 
used. The power of oppression by taxation without due process of 
law is not thus permitted ; nor the power by taxation to deprive any 
person of the equal protection of the laws. 

Soon after the adoption of the amendment, congress recognized 
by its législation the application of the prohibition to unequal taxa- 
tion. The original civil rights act, previously passed, made persons 
of the emancipated race eitizens, and declared that ail citizensof the 
United States, of every race or color, shoùld hâve the same rights in 
every state and territory to make and enforce contracts; to sue, be 
parties, and give évidence; to inherit, purchase, lease, sell, own, and 
convey real and personal property; and to thebeneiitof ail laws and 
proceedings for the security of persons and property, — as was enjoyed 
by white eitizens, and should be subject to like punishmonts, pains, 
and penalties, and to none other. After the adoption of the amend- 
ment the act was re-enacted, and to the clause that ail persons should 
enjoy the same rights as white eitizens, and be subject to likepun- 
ishments, pains, and penalties, it added: and subject Scly to like 
"taxes, licenses, and exactions of every kind, and to no other. " ■ The 
congress whieh re-enacted the civil rights act with this advliùon was- 
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largely composée! of those ■who had voted for the amendment ; and it 
is well known that oppressions by unequal taxation were the subject 
of considération before the committee of the two houses under whose 
direction the amendment was proposed. But were this otherwise, 
and were the wrong of such unequal taxation not prominently in the 
minds of the framers, it being within the language, it must be held 
to be within the opération of the prohibition. As truly and eloquently 
said by Mr. ConkHng in the argument of the San Maleo Case : 

"I£ it be true that new needs hâve come; if it be true that wrongs hâve 
pjisen, or shall arise, which the framers in their forebodings never saw, — 
wrongs which shall be righted by the words they established, — then al] the 
more will those words be sanctified and consecrated to humanity and prog- 
ress." 

The fact to which counsel allude, that certain property îs often 
exempted from taxation by the states, does not at ail militate against 
this view of the opération of the fourteenth amendment in forbidding 
the imposition of unequal burdens. Undoubtedly, since the adoption 
of that amendment, the power of exemption is much more restricted 
than formerly; but that it may be extended to property used for 
objects of a public nature is not questioned, — that is, where the 
property is used for the promotion of the public well-being and not 
for any private end. Thu s property used for public instruction, for 
sohools, collèges, and universities, which are open to ail applicants 
on similar conditions, may properly be exempted. The public bene- 
fit is the équivalent to the state for the tax which would otherwise be 
exacted. If buildings, used as churches for public worship, are also 
sometimes exempted, it must be because, apart from religions consid- 
érations, churches are regarded as institutions established to incul- 
cate principles of sound morality, leading citizens to a more ready 
obédience to the laws. Whatever the exemption, it can only be sus- 
tained for the public service or benelit received. The equality of 
protection which the fourteenth amendment déclares that no state 
shall deny to any one, is not thus invaded. That amendment requires 
that exactions upon property for the public shall be levied according 
to some common ratio to its value, so that each owner may contribute 
only his just proportion to the gênerai fund. When such exaction is 
made without référence to a common ratio, it is not a tax, whatever 
else it may be termed; it is rather a forced contribution, amounting, 
in fact, to simple confiscation. As justly said by the suprême court 
of Kentuckys in the celebrated case of Lexington v. McQuillan's Heirs, 
whenever the property of a citizen is taken from him by the sov- 
ereign will and appropriated without his consent to the benefit of 
the public, the exaction ehould not be oonsidered as a tax unless 
similar contributions be exacted by the same public will from such 
members of the same community as own the same kind of property ; 
and although there may be a discrimination in the subjects of taxa- 
tion, still persons of the same class and property of the same kind 
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must generaily be subjected alike to the same commou burden. 9 
Dana, (Ky.) 513. 

The cases of People v. Weaver, 100 U. S. 539, and of Evansville 
Bank v. Britton, 105 U. S. 322, will illustrate the character of the 
discrimination of which the défendants complain. By an act of con- 
gress passed in 1864, and re-enacted in the Eevised Statutes, the 
shares in national banks are allowed to be inoluded in the valua- 
tion of the personal property of the owner in the assessment of taxes 
imposed by authority of the state in which the banks are located, 
subject to two restrictions: that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of 
individual citizens of the state, and that the shares owned by non- 
residents of the state shali be taxed at the place where the bank is 
located. Eev. St. § 5219. In People v. Weaver, 100 U. S. 539, the 
meaning of thèse restrictions upon the state was considered by the 
suprême court, and it was held: 

(1) That the restriction against discrimination has référence to the entire 
process of assessment, and includes the valuation of the shares, as well as the 
rate of percentage charged thereon ; (2) that a statute of New York, which 
established a mode of assessment by which such shares were valued higher 
in proportion to their real value than other moneyed capital, was in conflict 
with the restriction, although no greater percentage was levied on such valu- 
ation tlian on other moneyed capital ; and (3) that a statute which permitted 
a party to deduct his just debts from the valuation of his personal property, 
except so mucli as consisted of those shares, taxed them at a greater rate than 
other moneyed capital, and was, therefore, void as to them. 

The discrimination there condemned, by which an increased value 
was given to the shares of the national banks beyond what was 
given to other moneyed capital, is a discrimination similar to that 
made by the élimination of mortgages in estimating the value of rail- 
road property in the cases before us. In Evansville Bank v. Britton 
the doctrine of this case is approved, and it was held that the taxa- 
tion of shares in the national banks, under a statute of Indiana, with- 
out permitting the owner to deduct from their assessed value the 
amount of his honafide indebtedness, as he was permitted to do in the 
case of other investments of moneyed capital, was a discrimination 
forbidden by the act of congress. 

That the proceeding by which the taxes claimed in thèse several 
actions were levied against the railroad companies on taxable inter- 
ests with which they had parted was not due process of law, seems 
to me 80 obviously true as to require no fui-ther illustration. Any 
additional argument would rather tend to obscure a truth which 
should be évident upon its simple statement; and if we assume that 
the mortgage in each case was a mère lien or incumbrance on the 
property affected, and not an interest in it, as the constitution dé- 
clares it is, then also is it clear that its élimination as an élément in 
the valuation of the property of the défendants for taxation, wliile- it 
v.l8,no.7— 26 
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was considered îû the Talnation of the property of nataral persona, 
was a discrimination against the former, and led to unequal taxation 
against them. In neither view, therefore, was the assessment valid, 
and the taxation levied upon it cannot be sustained. 

To justify thèse discriminating provisions, and maintain the action 
in face of them, the plaintiffs hâve taken positions involving doctrines 
which Sound strangely to those who hâve always supposed that the 
constitutional guaranties extend to ail persons, whatever their rela- 
tions, and protect from spoliation ail property, by whomsoever held. 
Thèse positions are substantially as foUows : That persons cease to 
be within the protection of the fourteenth amendment, and as such 
entitled to the equal protection of the laws, when they become mem- 
bers of a corporation ; that property, when held by persons associated 
together in a corporation, is subject to any disposition which the state 
may, at its will, see fit to make; that, in any view, the property upon 
which the taxes claimed were levied was classified by its use, taken 
out of its gênerai eharacter as real and personal property, and thus 
lawfully subjected to spécial taxation; and that the power of the state 
cannot be questioned by the Southern Pacific Eaiiroad Company by 
reason of the covenant in its mortgage. Thèse positions are not ad- 
vanced by counsel in this language, nor with the baldness hère given ; 
but they mean exactly what is hère stated, or they mean nothing, as 
will clearly appear when we analyze the language in which they are 
presented. 

Private corporations — and under this head, with the exception of 
sole corporations, with which we are not now dealing, ail corpora- 
tions other than those which are public are included — private corpo- 
rations consist of an association of individuals united for some lawf ul 
purpose, and permitted to use a common name in their business and 
hâve succession of membership without dissolution. As said by Chief 
Justice MABSHAiiL : "The great object of an incorporation is to be- 
stow the eharacter and properties of individuality on a collective and 
changing body of men." Providence Bank v. Billings, 4 Pet. 514, 562. 
In this state they are formed under gênerai laws. By complying 
with certain prescribed forms any five persons may thus associate 
themselves. In that sensé corporations are créatures of the state; 
they could not exist independently of the law, and the law may, of 
course, prescribe any conditions, not prohibited by the constitution 
of the United States, upon which they may be formed and continued. 
But the members do not, because of such association, lose their rights 
to protection, and equality of protection. They continue, notwith- 
Btanding, to possess the same right to life and liberty as before, and 
also to their property, except as they may hâve stipulated otherwise. 
As members of the association — of the artificial body, the intangible 
thing, called by a name given by themselves — their interests, it ia 
true, are undivided, and eonstitute only a right during the continuance 
of the corporation to participate in its divideuds, and, on its dissolu- 
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tion, to a proportionate share of its assets ; but it is property, never- 
theless, and the courts will protect it, as they will aay other prop- 
erty, from injury or spoliation. 

Whatever aiïects the property of the corporation — that is, of ail the 
members united by the common name — necessarily affects their in- 
terests. If ail the members of the corporation die or withdraw from 
the association, the corporation is dead; it lives and can live only 
through its members. When they disappear the corporation disap- 
pears. Whatever confiscates or imposes burdens on its property, 
confiscates or imposes burdens on their property, otherwise nobody 
■would be injured by the proceeding. Whatever advances the pros- 
perity or wealth of the corporation, advances proportionately the 
prosperity and business of the corporators, otherwise no one would 
be benefited. It is impossible to conceive of a corporation suffering 
an injury or reaping a benefit except through its members, The 
légal entity, the metaphysical being, that is called a corporation, can- 
not feel either, So, therefore, whenever a provision of the constitu- 
tion or of a law guaranties to persons protection in their property, or 
affords to them the means for its protection, or prohibits injurious 
législation affecting it, the benefits of the provision or law are ex- 
tended to corporations ; not to the name under which différent persons 
are united, but to the individuals composing the union. The courts 
,will always look through the ïiame to see and protect those whom the 
name represents. Thus, inasmuch as the constitution extended the 
judicial po'wer of the United States to controversies between citizens 
of a state and aliens and between citizens of différent states, because 
its framers apprehended that state tribunals in such controversies 
might be swayed by local feelings, préjudices, or attachments, Chief 
.Justice Marshall, speaking for the whole suprême court, held that 
corporations were within the provision. "Aliens, or citizens of dif- 
férent states," said that great judge, "are not less susceptible of 
thèse appréhensions, nor can they be supposed to be less the objects 
of constitutional provision, because they are allowed to sue by a cor- 
porate name. That name, indeed, cannot be an alien or a citizen, 
but the persons whom it represents may be the one or the other, and 
the controversy is in fact and in law between thèse persons suing in 
their corporate character, by their corporate name, for a çorporate 
right, and the indiridual against whom the suit may be instituted. 
Substantially and essentially the parties in such a case, where the 
members of the corporation are aliens, or citizens of a différent state 
from the opposite party, corne within the spirit and terms of the juris- 
diction conferred by the constitution on the national tribunals. Such 
bas been the universal understanding on the subject." Bank of U. 
S. v.Deveaux, 5 Ci&nch, &1, 87. 

Similar was the construction given by that court to a clause in the 
treaty of peace of 1783 between the United States aûd Great Britain. 
The sixth article provided that there should be "np future confisca- 
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tion made, nor any prosecutions commeneed, against any person or 
persona for or by reason of the part which he or they may bave taken 
in the présent war, and that no peraon shall on tbat account suffer 
any future loas or damage, either in bis person, liberty, or property." 
The state of Vermont undertook to confiscate the property of an Eng- 
lish corporation and give it away. The corporation claimed the ben- 
eât of the article and recovered the property, against the objection 
tbat the treaty applied only to natural persona, and could not em- 
brace corporations, because they were not persona who could hâve 
taken part in the war, or be considered British subjects. Much 
stronger is that caae than the one now before ua; but the suprême 
court looked with undimmed vision through the légal entity, the arti- 
ficial création of the state, and saw the living human beings ^hom 
it represented, and protected them under their corporate name. So- 
ciety for the Propagation of the Gospel in Foreign Parts y. Town of New 
Haven, 8 Wheat. 464. 

The fifth amendment to the constitution déclares that no person 
shall "be^deprived of life, liberty, or property without due proceaaof 
law." Thia is a limitation upon the fédéral government aimilar to that 
which exista jn the constitution of several of the states against their 
own législative bodies ; and the term "person" thus used bas always 
been held, either by tacit assent or expreas adjudication, whenever 
the question has arisen, to extend, so far as property is concerned, to 
corporations, because to prOtect them from spoliation is to protect 
the corporatora also. 

Now, the fourteenth amendment extendB in this respect the same 
prohibition to the states that the fifth amendment did to the fédéral 
government: "Nor shall any state deprive any person of life, lib- 
erty, or property without due process of law;" and it adds to the in- 
hibition, "nor deny to any person within ita jurisdiction the equal pro- 
tection of the laws." By every canon of construction known to the 
jurisprudence of the country, the same meaning must be given to 
the term "person" in the latter provision as in the former. Surely 
thèse great conatitutional proviaions, which hâve been, not inaptly, 
termed a new Magna Charta, cannot be made to read as counsel con- 
tend, "nor shall any state deprive any person of life, liberty, or prop- 
erty without due process of law, unless he be associated with others in 
a corporation, noT deny to any peraon within ita jurisdiction the equal 
protection of the laws, unless he be a member of a corporation." How 
petty and narrow would provisions thus limited appear in the fun- 
damental law of a great people ! 

The constitution al guaranties of due process of law, and of equality 
before the law, would be dwarfed into comparative insignificance, 
and almost emasculated of their protective force, if restricted in their 
meaning and opération, as contended by counsel. A large propor- 
tion of our people are members of some corporation, — religioua, edu- 
cational, acientific, trading, manufacturing, or commercial, — and tha 
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amount of property held by them embraces the greater part of the 
■wealth of the country. According to the report of the commissioner 
of railroads, made to the secretary of the interior, for the year ending 
June 30, 1882, the railroad companies operated that year 104,813 
miles of railway, and transported 350,000,000 tons of freight, of the 
estimated value of $12,000,000,000. The value, of thèse roads alone 
was 12,600,000,000, and they employed that year 1,200,000 persons 
in operating the roads, besides 400,000 in construction, — a total of 
1,600,000 persons, — about one thirty-third part of our population, 
estimated at 53,000,000.' 

The value of the property of manufacturing companies is over 
$1,000,000,000; of national banks, over $700,000,000 ; ofinaurance 
companies, over $600,000,000; of mining companies, over $300, 
000,000; and of telegraph companies and shipping companies, eaçh 
over $100,000,000. Indeed, the a^gregate wealth of ail the trading, 
commercial, manufacturing, mining, shipping, transportation, and 
other companies engaged in business, or formed for religious, educa- 
tional, or scientific purposes, amounts to billions upon billions of dol- 
lars ; and yet ail this vast property which keeps our industries flour- 
ishing, and furnishes employment, comforta, and luxuries to ail 
classes, and thus promotes civilization and progress, is lifted, accord- 
ing to the argument of counsel, out of the protection of the constitu- 
tional guaranties, by reason of the incorporation of the companies ; 
that is, because the persons composing them — amounting in the ag- 
gregate to nearly half the entire population of the country — hâve 
united themselves in that form under the law for the convenience of 
business. If the property for that reason is exempted from the pro- 
tection of one constitutional guaranty, it must be from ail such guar- 
anties. If, because of it, the property can be subjected to unequal 
and arbitrary impositions, it may for the same reason be taken from 
its owners without due process of law, and taken by the state for 
public use without just compensation. If the position be sound, it 
f oUows that corporations hold ail their property, and the right to its 
use and enjoyment, at the will of the state; that it may be invaded, 
seized, and the companies despoiled at thf state's pleasure. It need 
hardly be said that there would be little security in the possessidn of 
property held by such a tenure, and of course little incentive to its 
acquisition and improvement. 

But in truth the state possesses no such arbitrary pOwer over the 
property of corporations. When allowed to acquire and own prop- 
erty, they iriust be treated as owners, with ail the rights incident 
to ownership. They hâve a constitutional right to be so treated. 
Whatever power the state may possess in granting or in amend- 
ing their charters, it cannot withdraw their property from the guar- 
anties of the fédéral constitution. As was said in the San Mateo 

^ Thèse figures are taken by the commissioner from the estimatô of Henry V. 
Poor^ a compiler of railroad statislics. 
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Case: "It cannot impose the condition that they Bhall not resort to 
the courts of law for the redress of injuries or the protection of their 
property ; that they shall make no complaint if their goods are plun- 
dered and their premises invaded; that they shall ask no indemnity 
if their lands be seized for public use or be taken without due pro- 
cess of law; or that they shall submit without objection to unequal 
and oppressive burdens arbitrarily imposed upon them; that, in other 
words, over them and their property the state may exercise unlimited 
and irresponsible power. Whatever the state may do, even with the 
créations of its own will, it must do in subordination to the inhibi- 
tions of the fédéral constitution." 

The doctrine of unlimited power of the state over corporations, 
their franchises and property, simply because they are created by 
the state, so frequently and positively affirmed by counsel, bas nd 
foundation whatever in the law of the country. By the décision of 
the suprême court of the United States in the Dartmovth Collège Case, 
it was settled, after great considération, that the charter pf a corpo- 
ration, under which its franchise — its capacity to do business and 
hold property— is conferred, is a contract between the corporators 
and the state, and therefore within the protection of the fédéral con- 
stitution prohibiting législation impairing the obligation of contracts. 
So far from the state having unlimited control over the franchises and 
property of corporations, because of its paternity to them, it bas un- 
der that décision only such as it possesses over the contracts and 
property of individuals. It cannot, from that fact alone, alter, lessen, 
or revoke their franchises, although they be a free gift. It cannot, 
from that fact alone, interfère with or impose any burdens upon their 
property, except as it can interfère with and impose burdens upon 
the property of individuals. 

Such is the doctrine not only of the Dartmouth Collège Case, but 
of an unbroken Une of décisions of the suprême court of the United 
Status, and of the suprême courts of the several states since that 
case. To avoid that limitation upon their power, most of the states, 
in charters since granted, hâve reserved a right to repeal, amend, or 
alter them, or bave inserted in their constitutions clauses reserving a 
right to their législatures to repeal, alter, or amend the charters, or 
to repeal, alter, or amend gênerai laws under which corporations are 
permitted to be formed. This réservation, in whatever form ex- 
pressed, applies only to the contract of incorporation, without which 
it would be beyond revocation or change by the state. It removes 
any impediment which would etherwise exist to législation affecting 
that contract. It leaves the corporation in the same position it would 
hâve occupied had the suprême court held in the Dartmouth CoUege 
Case that charters are not contracts, and that laws. repealing or mod- 
ifying them do not impair the obligation of contracts. It accom- 
plishes nothing more; therefore, the législation authorized by it must 
relate to the contract embodied in the charter, amending, altering, or 
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abrogating its provisions. Législation touohing any other subject is 
not affected by it — neither authorized nor forbidden. Its whole scope 
and purpose is to enable the state to pass laws with respect to the 
charter, — the contract of incorporation, — which would otherwise be 
in conflict with the prohibition of the fédéral constitution. Législa- 
tion dealing with the corporation in any other particular must, there- 
fore, dépend for its validity upon the same conditions which déter- 
mine the validity of like législation affeoting natural persons. 

The state may, of course, accompany its grant with such condi- 
tions as it may deem proper for the management of the alïairs of the 
corporation which do not impinge upon any provision of the fédéral 
constitution; and by the réservation clause it will retain control over 
the grant, and may withdraw it or modify it at pleasure. It is on 
this ground that the state bas asserted a right to regulate the charges 
— the fares and freights — of corporations. But it is a novel doctrine 
that it can on that ground also control their property, appropriate it, 
burden it, and despoil them of it, as it may choose, unrestrained by 
any constitutional inhibitions. That doctrine bas no standing as yet 
in the law of this country. The property acquired by corporations 
is held independently of any reserved power in their charters. By 
force of the réservation the state may alter, amend, or revoke what 
it grants; nothing more. It does not grant the tangible and visible 
property of the companies, their roads, their roadways, road-beds, 
rails, or roUing stock. Thèse are their création or acquisition. Over 
them it can exercise only such power as may be exercised through its 
control of the franchises of the companies, and such as may be exer- 
cised over the property of natural persons engaged in similar busi- 
ness. 

As justly said by the suprême court of Michigan; speaking by Mr. 
•Justice Cooley: 

"It can not be neoessary at this day to enter upon a discussion in déniai of 
the riglit of the government to take from either individuals or corporations 
any property which they may rightfuUy hâve acquired. In the most arbi- 
trary times such ati act was reeognized as pure tyranny, and it has been for- 
bidden in England ever since Magna Charta, and in this country alwàys. It 
is immaterial in wliat way the property was lawfully acquired, — whether by 
labor in the ordinary vocations of life, bygift or descent, orby making profit- 
able use of a franchise graiited by the state; it is enough that it has become 
private property, and it is then protected by the law of the land." Détroit v. 
Détroit d- Howell Plank-road Co. 43 Mich. 146-7; [S. G. 5 N. W. Eep. 275.] 

But it is urged that, even with an admission of thèse , positions, 
property may be divided into classes and subjected to différent rates; 
that such classification may be made from inhérent différences in the 
nature of différent parcels of property, and also from the différent 
uses to which the same property may be applied ; and it is sought to 
place the tax levied in thèse cases under one of thèse heads. , .As al- 
ready mentioned, the constitution of the state provides with ^-espect 
to property that it shall be taxed in proportion to its value ; it pro- 
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vides for no spécifie tax upon any article. The claasification of prop- 
erty, either from ita distinctive character or its peculiar use, must be 
made within the rule prescribing taxation according to ■value. Real 
and Personal property, differing essentially in their nature, may un- 
doubtedly be subjected to différent rates; real property may be taxed 
at one rate, personal property at another. But in both cases the tax 
must bear a definite proportion to the value of the property. So, alao, 
if use be the ground of classification, for -which a différent rate of 
taxation is prescribed, the rate must still bear a definite proportion 
to the value. Now, there is no différence in the rate of taxation pre- 
scribed by the law of the state for the property of railroad corpora- 
tions and that prescribed for the property of individuals. There is 
only one rate prescribed for ail property. There is, therefore, as said 
in the San Mateo Suit, no case presented for the application of the 
doctrine of classification, either from the peculiar character of rail- 
road property or its use. 

The ground of com plaint is not that any différent rate of taxation 
is adopted, — for there is none, — but that a différent rule is followed 
in ascertaining the value of the property of railroad corporations, as 
a basis for taxation, from that followed in ascertaining the value of 
property held by natural persons. In estimating the value in one 
case, certain éléments are considered, by which the value as a basis 
for taxation is lessened; in estimating the value in another case, 
those éléments are omitted, by which thevaluation is proportionately 
increased. Ail property of railroad corporations, whether used in 
connection with the opération of their roads or entirely distinct from 
any such use, is estimated without regard to any mortgages thereon, 
while the property of natural persons is valued with a déduction of 
such mortgages. 

Of the property of the railroad company, — the Southern Pacific, — 
several million acres of farming lands are included in the same 
mortgage which covers the roadway, road-bed, rails, and roUing stock 
of the company. No distinction is made in the assessment of the 
value of any of this property because of the use of it. The whole is 
assessed in the same manner without regard to the mortgage thereon ; 
and the taxes on the whole of it thus assessed, with the exception of 
the taxes on the road-bed, roadway, rails, and roUing stock, hâve been 
paid by the companies or parties to whom, since the levy, certain par- 
cels hâve been sold. The discrimination between the railroad com- 
panies and individual proprietors, in the estimate of the value of their 
property, is made because of its ownership, and not from any spécifie 
différences in the character of the property, or in the spécifie uses to 
which it is applied. 

The farming lands held by the company are not différent in char- 
acter from adjoining farming lands held by natural persons, yet 
they are assessed, under the system established by the constitution 
of the state, upon différent principles. The road-bed, roadway, rails, 
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and roUing stock of the railroad companies are not différent in their 
nature or use from the road-bed, roadway, rails, and rolling stock 
owned in manj cases by natural persons, yet they are subject to a 
différent rule of assessment. It is not classifying property to make 
a distinction of that character in estimating ita value as a basis for 
taxation. It is making the amount of taxation dépend, not upon ths 
nature of the property or its use, but upon its ownership. And if this 
can be done, there is no protection against unequal and oppressive 
taxation. As justly observed by Mr. Edmunds in the Sara Mateo 
Case : 

" If you once concède the point that you may classify différent rates upon 
the values of things, or may put up your values on différent principles, as 
values by déduction or otherwise, — which is the same thingstated in another 
way, — then there ia no check upon the exercise of arbitrary power. The mob 
or commune that can get possession of the state législature for one term may 
despoil every one of the citizens whom it chooses to despoil, and the liberty and 
the security of the constitution of the United States, secured through painf ul 
exertion and great considération, crystallized in unmistakable language, — his- 
torié, indeed, and bénéficient as it is historié, seeiiring national intrinsic rights 
everywhere and to everybody, — will turn out to be an utter sham and delu- 
sion " 

If, to the position of counsel that property may be classified simply 
because owned by a corporation, and thus differently assessed, we 
add the further position that the owuer of the property assessed bas 
no constitutional right to hâve notice of the assessment, or to be 
heard respecting it, though it be double or treble the value of the 
property, — though the property be assessed at thousands, when worth 
only hundreds, — we hâve a System established with a power of op- 
pression under which no free man should ever be contented to live. 

In the argument of counsel, the distinction between taxes for li- 
censes and franchises, and taxation upon values, seems to hâve been 
overlooked, and because no notice is required in the former case, and 
no opportunity given to be heard, therefore it is contended that the 
rule is not sound; that notice is necessary, and an opportunity of 
being heard in the latter case where an assessment is made upon 
property and values are found upon évidence; yet the distinction is 
plain and everywhere recognized. A license tax paid by an insur- 
ance company of another state, in order to exercise its corporate pow- 
ers in this state, is the considération given for a privilège which the 
company may or may not take ; if taken, the fee must be paid. Of 
course, no notice there is necessary. If a person wishes a license 
to do business at a particular place, or of a particular kind, sueh as 
selling liquor, cigars, clothes, or keeping a restaurant or hôtel in a 
city, he is only to pay what the law requires and go into the busi- 
ness. Notice in such cases would be of no service to him, and no 
hearing could change the resuit. And the state may exact the pay- 
ment of a particular sum — such as it deems proper — as a condition 
. f the grant of corporate powera, or for their oontinuance, and may 
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réserve the right to alter this condition as it may choose; or rather, 
the state might bave exercised such power and made such exaction 
had she not by her constitution declared tbat francbises sbould be 
assessed and taxed as property, according to tbeir value. But for 
this provision no notice oould be required of the amount demanded 
for the privilège granted, nor opportunity of being heard respeeting 
it; for notice or hearing oould be of no service to the company. Hère 
we are not eonsidering the compensation to be paid for franchises 
or privilèges of any kind, whether designated as taxes or license fées, 
but of taxation upon values. Where thèse are to be ascertained, and 
évidence is to be taken for that purpose, and a détermination is to be 
made whieh is judicial in its charaoter, there the owner must in some 
form— in some tribunal— hâve an opportunity afforded him to be 
heard respeeting the proceeding under which bis property may be 
taken bef ore such proceeding becomes final and the valuation is irrev- 
ocably fîxîed, . And in sueh cases there can be no valid deprivation of 
his property -without it. 

The notice to which we refer need not be a personal citation ; it is 
sufttçient if it be given by a law designating the time and place where 
parties may contest the justice of the valuation. As a gênerai rule 
only a statutory notice is given* The state mây designate the kind of 
notice and the manner in which it shall be given. AU that we as- 
sert, or hâve asserted, is that there must be a notice of some kind 
which willcall the attention of the parties to the subject, and inform 
them when and where they will be permitted to expose any alleged 
wrong in the valuation of which they may complain. 

It was with référence to the class of cases where values are to be 
found upon évidence, that we said in the San Mateo Suit that notice 
and opportvmity tobe heard were essential to the validity of the 
assessment, and without which the proceeding by which the tax-pay- 
er's property was taken from him would not be due process of law. 
We hâve heard nothing in the argument of the présent cases or in the 
criticism of the authorities which in the slightest degree aiïects the 
accuracy of the statement. In Stuart v. Palmer, 74 N. Y. 191, the 
court of appeals of New York, in an elaborate opinion, speaking by 
Mr. Justice Eakl, said : 

"It is difBcult to define with précision the exact meaning and scope o£ the 
phrase 'due process of law.' Any deflnition which oould be givfiii would 
probably fail to comprehend ail the cases to which it would apply. It is 
probably better, as recently stated by Mr. Justice Miller, of the Uuited 
States suprême court, 'to leave the meaning to be evolved by the graduai pro- 
cess of judicial inclusion and exclusion, as the cases presented for décision 
shall require, with the reasoning on which such décisions may be founded.' 
Davidson v. N'ew Orléans, 96 U. S. 104. It may, however, be stated generally 
that due process of law requires an orderly proceeding, adapted to the nature 
of the case, in whieh the citizen has an opportnnity to be heard, and to défend, 
enforce, and protect his rights. A hearing, or an opportunity to be heard, is 
absolutely essential. We cannot conveive <yf due process of law without this." 
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And again: 

" It bas always been the gênerai rule in this country, in every System of 
assessraenfc and taxation, to give the person to be assessed an opportunity to 
be heard at some stage of the proceedings. That due process of law requires 
this, has been quite uniformly recognized." 

Numerous other authorities might be cited to the same purport, 
and the language of Judge Coolby in hia treatise on Taxation, wliich 
exhibits a thoughtful considération of the subject, and a careful ex- 
amination of the adjudged cases, expresses the established law. 
Speaking of tax cases he says: 

" We should say that notice of proceedings in such cases, and an opportunity 
for a hearing of some description, were matters of constitutional right. It 
has been customary to provide for them as a part of what is • due process of 
law '' for thèse cases, and it is not to be assumed that constitutional provisions, 
carefully framed for the protection of property, were intended or could be 
nonstrued to sanction législation under which offlcers might secretly assess 
one for any amount in their discrétion, without giving him an opportunity to 
contest the justice of the assessment. It has otten been very pointedly and 
emphatically declared that it is contrary to the flrst principles of justice that 
one should be coudemned unheard; and it has also been justly observed of 
taxing offlcers that 'it would be a dangerous précèdent to hold that any abso- 
lute power résides in them to tax as they may clioose, without giving any 
notice to the owner. It is a power liable to great abuse;' and it might safely 
hâve been added, it is a power that, under such circumstances, would be cer- 
tain to be abused. ' The gênerai principles of iaw applicable to such tribunals 
oppose the exercise of any such power.' " Cooley, ïax'n, 266. 

The suggestion of counsel that there is a différence in the law as 
to notice and opportunity of being heard, where an assessment is 
made for local purposes, and where it is made under a statuts pro- 
viding revenue for the state, is without foundation. Taxation for 
local improvements, or for city, county, or town purposes, involvee 
the exercise of the same power which is exerted in taxation for state 
or gênerai purposes. It is the sovereign power of the state in both 
cases which authorizes the tax, whether that power be exerted directly 
by an act of the législature, or by a municipal body as an instrumen- 
tality of the state. "That thèse assessments, " says Cooley, speaking 
of such as are spécial, "are an exercise of the taxing power, has over 
and over again been affirmed, until the controversy may be regarded 
as closed." And this statement is supported in a note to fais treatise, 
by a référence to numerous adjudged cases, (page 430.) 

The object both of taxation for gênerai purposes and of assess- 
ments for local purposes is to raise money. In both cases property 
is valued and a certain proportion of the valuation taken for the des- 
ignated purpose. Whether that purpose be gênerai or local it in no 
respect changes the essential character of the proceeding. The prop- 
erty from which the exaction is to be made is less extensive in the one 
case than in the other. But in both there must be évidence of its 
value, and a judicial détermination respecting it. And the fact that 
in cases of local improvements there is sometimes a consider^âion 
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also of the benefits to be received, takes nothing from the judicial 
oharacter of the proceeding. 

The clause of the constitution which forbids deprivation of property 
without due proeess of law, places liberty under the same guaranty, 
and no one can be deprived of either, — property or liberty, — under the 
name of taxation, any more than under any other name, by officera 
of the state, without some notice of their proceedings, and a right to 
be beard reapeoting their détermination before it is executed. 

The covenant in the mortgage of the Southern Pacific Eailroad 
Company cannot affect one way or the other the right of the plain- 
tif to recover against that company. The power of the state is not 
enlarged nor diminisbed by it. It is not made with the state and 
eould not be enforeed by it. So far as the power or action of the 
state is concerned, it cannot possibly hâve any influence. It is a 
matter which concerns only the parties. They can by arrangement 
vary it any day; they may enlarge it, qualify it, or release it, when- 
ever they choose. It would be strange indeed if the state's power of 
taxation depended in any way upon the stipulation of third parties, 
or the validity of a tax could be affected by it. The covenant reads 
as followa : 

"And the said party of the first part hereby agrées and covenants to and 
with the said parties of the second part, and their suecessors in said trust, that 
it will pay ail ordinary and extraordinary taxes, assessments, and other public 
burdens and charges which shall or tnay be imposed upon the property herein 
described and hereby mortgaged, and every part thereof." 

Then follows a provision that the mortgagees or any bondholder 
may, in case of default by the mortgagor, pay and discharge the taxes 
and any lien or incumbrance upon the property prior to the mortgage, 
and that for such payments the party making them shall be allowed 
interest and be secured by the mortgage. 

The covenant is necessarily limited to such taxes as may be law- 
fully levied on the mortgaged property, such as the mortgagor is per- 
sonally bound to the state to pay, and to such other liens as may arise 
from bis previous contract with respect to the property. The mort- 
gagor could not be required to pay any other taxes or discharge any 
other liens; and should the mortgagees pay or discharge any other, 
they could neither hold the mortgage as security for the amount, nor 
the mortgagor liable. The covenant cannot be construed.to extend 
to any taxes levied in disregard of the constitution or laws, nor to 
such liens as may arise from a tax on other than the mortgaged 
property, nor from any act of the mortgagees, nor any judgment 
against them. Should a judgment, for instance, against them be- 
come a lien upon ail their interests in real property, and among 
others on that conferred by the mortgage, it would not be embraced 
by the covenant. That does not cover taxes levied or leviable on the 
mortgage, nor on the bonds secured ; they are not within its terms, 
and the state cannot enlarge its meaning. 
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At the time the mortgage was given there had been conflicting dé- 
cisions of the suprême court of the state as to the liability of mort- 
gages to taxation. It muât be supposed that the parties were well 
acquainted with thèse rulings, and though the last décision then ren- 
dered was against their taxation, it was the subject of popular com- 
ment and discontent, and counsel inform us was one of the most 
potent causes which led to the calling of a convention to change the 
constitution. If the parties, therefore, had intended to enter into a 
covenant that should bind the mortgagor to pay any taxes which 
might thereafter be levied on the mortgage, it would hâve been the 
natural and easy way to say so. Net haviug said so, we cannot im- 
pute to the language used anything beyond its plain meaning; and 
that is, that the mortgagor would pay such taxes and discharge such 
liens on the property as should be legally chargeable to him, ûot such 
as the law might af terwards impose upon the mortgagees. In faet, the 
covenant créâtes no greater liability on the part of the mortgagor 
than would bave existed without it ; and it was inserted only out of 
abundant caution. Every mortgagor is bound to pay the taxes law- 
fuUy levied on the property mortgaged, and to discharge any liens 
created by his previous act ; and if at any time the mortgagee is com- 
pelled to pay the taxes and discharge such liens, to préserve the se- 
curity, he can coUect the amount from the mortgagor. 

Po the question cornes back to the original point in the case — were 
the taxes for which the présent action was brought lawfuUy levied? 
if so, they can be enforced, whatever may be the private relations or 
stipulations between the parties to the security. If not lawfully 
levied; if the law or state constitution under which they were imposed 
is in conilict with the inhibitions of the fédéral constitution; if 
the taxes were laid upon interests with which the mortgagor had 
parted.^they cannot be enforced, whatever may be the pledges of the 
parties to each other. The argument of the plaintif amounts to this : 
if the taxes had been lawfully levied on the mortgage, the mortgagor 
would hâve been obliged to pay them under its covenant; therefore 
it is not injured by the illegality of the levy, and, not being injured 
by it, should not be heard to complain of it, but be eompelled to pay 
the taxes. The answer to this specious reasoning is obvions. If the 
taxes are not lawfully levied, there are none for the payment of which 
the covenant can be invoked even by the mortgagees. The plaintiflf 
must show that there rests upon the mortgagor a légal obligation to 
the state to pay the taxes arising upon its constitution or laws ; not 
from any stipulation the parties may bave made with each other, 
with which the state bas no concern. The action is not to enforce a 
lien upon the property ; it is for a personal demand, and a personal 
liability to the state must be shpwn. No other liability of any kind 
to any party can aid a recovery. 

The covenant we bave been considering is not oontained in the 
mortgage on the lands of the Central Pacific Company, and for such 
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lands in Californîa, amounting to upwards of 650,000 acres, that 
Company is assessed and taxed without any déduction" of tbe mort- 
gage from their value, just as the Southern Pacific Company is taxed 
for its lands. The amount due on the land mortgage is over five and 
a half million dollars. 

I hâve thua gone over, so far as I deem it necessary or important, 
the several positions of counsel for the plaintifs, and in none of them 
do I find any sufficient answer to the objection of the défendants. , 
This opinion might, therefore, close with a simple order direct- 
ing judgment for the défendants. But owing to misapprehensions, 
that hâve largely prevailed in the community since the trial of the 
San Mateo Case, whieh involved similar questions as to the effect of 
a décision against the state upon its right to subject railroad prop- 
erty to its just proportion of the public burdens, I will venture to 
make some suggestions as to the manner in which ail such de- 
manda of the state may be enforced without infringing any principle 
of constitutional law. I am profoundly sensible of the irritation 
whieh a supposed désire to escape from the just burdens of govern- 
ment naturally créâtes. The more powerful, the more wealthy, the 
party, the more intense the feeling, and it finds expression in words 
of bitter complaint, not merely against the party, but sometimes, also, 
against any administration of justice which tolérâtes such supposed 
évasion. It is sometimes forgotten that the courts cannot supply the 
defects of the law, nor always correct the mistakes of public officers, 
nor the errors even of learned counsel. Certainly no member of this 
court would countenance the eecape of anybody from his just obliga- 
-tions, but it cannot, with any seeming justice, déclare that one party 
shall discharge an obligation which tbe law, properly administered, 
would impose upon another. Its duty is to administer the law as it 
finds it, not to make it, never forgetting that its administration must 
always be in subordination to those great principles for the protection 
of private rights which are embodied in our national constitution, and 
which are of priceless value to every one in the state. 

The railroad companies in California are taxed yearly to an amount 
exceeding $600,000. Their property is heavily incumbered with 
mortgages, amounting to much more than its actual value. Why 
should they not be allowed by law, if they pay this sum, a crédit for it 
on their mortgages, as any natural person paying it would be allowed ? 
Why should this unjust discrimination be made against them? "Why 
should they by law be denied a crédit for this more than $600,000 a 
year? Is there any justice in this déniai? There is no difiiculty in 
assessing and taxing the mortgages, if the words "except as to rail- 
road and other quasi public corporations," be eliminaved from the con- 
stitution as invalid. The imaginary difiiculty has arisen from the 
supposed necessity of taxing the debts which the bonds secured. As 
thèse are held in différent parts of the country, some out of the state, 
it would be impossible, it is said, to reach them. But the answer is 
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that the taxes should be placed upon the mortgages, which for pur- 
poses of assessment and taxation are to be treated as interests in the 
property mortgaged ; as much so as if it had been unconditionally con- 
veyed to the mortgagees. The records of the différent counties show 
the mortgages. The assessors can return to the board of equalization 
the value of the property covered by the mortgages in their respect- 
ive counties, under section 3678 of the Politieal Code. The board 
vould thën hâve the value of the property of the companies and the 
amount of the, mortgages before them. The mortgage of the Southern 
Pacific Company being greater than the value of the entire mortgaged 
property, it would be assessed atsuch value. It could never, as a 
mortgage, be worth more than the property. If neçessary or con- 
venient, the assessment of the mortgage on the roadway, road-bed, 
rails, and rolling stock cotild be stated separately from the value of 
the mortgage on other property of the company, and apportioned to 
the différent counties as at presenitl The value of the mortgage on 
other property could also be apportioned as required by the Politieal 
Code. Why then should not this System be pursued? The state 
would thus collect ail the taxes which it ought to coUect. The tax, 
being a lien upon the property,, could be enforced by a sale of the 
property, just as though it was levied on the property and not upon 
the mortgages. If the companies should then pay the tax, they could 
by the law claim crédit for it on their mortgages, and it would be de- 
ducted in the payment oi the interest or principal of their bonds. 
Then justice would be done to the corporations as it is done to indi- 
viduals. The same proceeding could be pursued with the first mort- 
gage on the property of the Central Pacific Company. That also 
being greater than the value of the property, the gtate would be able 
to collect as large a revenue as by taxation on the property itself , and 
the company would hâve the benefit of the payment by a crédit on 
its mortgage. 

It foUows from the views expressed that findings must be had for 
the défendants, and judgment in their favor entered thereon, 

Sawïer, J., concurrincf. The discussion in this opinion, though 
applicable to ail the cases tried, will bave spécial référence to the 
facts in the case of Santa Clara county, No. 3,074. 

This case is similar, in the main features, to that of San Mateo 
Go. V. Southern Pae. R. Ce, decided by this court last year. 8 Sawy. 
281 ; [S. C. 13 Fed. Eep. 147, 722.] 

The questions involved require for their solution a construction of 
two clauses in the first section of the fourteenth amendment to the 
constitution of the United States, which déclares that no state shall 
"deprive any person of life, liberty, or property without due process 
of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws. " Does the requirement of due process of law ex- 
teud to the taking of property by taxation; and does equality of pro- 
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tection by the laws secnre a person, whatever his association with 
others in business, from the imposition of greater burdens by taxa- 
tion than such as are equally imposed upon others under like cir- 
cumstances? Or, are person s excepted from the protection of thèse 
provisions when their property is taken for the support of govern- 
ment, or when they are associated with others in a corporation for 
the more convenient transaction of their business ? 

1. As to the meaning of the phrase "due process of law," found in 
the fourteenth amendment, I used this language in the San Mateo 
Case : 

" 2^0 one, I apprehend, would for a moment contend that a man's life, or 
his liberty, could be legally taken away without notice of the proceediug, 
or without being ofEered an opportunity to be heard ; or that a proceeding 
whereby his life or liberty should be forfeited, or permanently afEected, with- 
out notice, or opportunity to be heard in his own défense, could, by any possi- 
bility, be by ' due process of law.' In sttoh cases there could be no just con- 
ception of 'due process of law,' that would not embrace tliese éléments of no- 
tice, and opportunity to be heard. Any conception exchiding thèse éléments 
would be abhorrent to ail our Ideaa of either law or justice. If thèse élé- 
ments must enter into and constitute an essential part of due process of law, 
in respect to life and liberty, they must, also, constitute essential ingrédients 
in due process of law where property is to be taken ; for the guaranty in the 
constitution is found in the same provision, in the same connection, and in 
the identical language applicable to ail. One meaning, therefore, cannot be 
attributed to the phrase with respect to property, and another with respect to 
life and liberty." 8 Sawy. 288 ; [13 Ped. Rep. 762, 763.] 

It was then argued that the same construction must be given to 
the same language, when used in the same relation with référence to 
property, that is given when used with référence to life and liberty, 
and therefore that due process of law, whereby a party is to be de- 
prived of his property, as one élément or ingrédient, must include au 
opportunity to be heard ; and it was said that this principle was con- 
ceived to be established by an unbroken line of authorities. On the 
trial of this case counsel hâve vehemently assailed this doctrine, ac- 
companied with the confident assertion that it bas not the sanction of 
any authority, and that the only authority upon the point is against 
it, and was not referred to by the courb, or by counsel, in the San 
Mateo Case. It may be well, therefore, to give some further consid- 
ération to the position thus asserted. 

No counsel bas yet appeared who bas endeavored to maintain the 
proposition that, if a man's life is taken, or he is permanently de- 
prived of his liberty, by some secret tribunal or body of men, with- 
out having notice or an opportunity to be heard in his own défense, 
he has had the benefit of "due process of law." If there is anything 
that was settled under the principles of the common and the consti- 
tutional law of England before the severanee of the colonies from the 
mother country, and the establishment of our national constitution, 
it is that no man can be deprived of his life or his liberty without a 
trial by his peers — without an opportunity to be heard in his own 
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défense. The law of the land — due process of law — vouchsafed to 
him this right or privilège. A man deprived of life, without enjoy- 
ing the right of an opportunity to be heard, is simply assassinated or 
murdered; and the man permaneutly immured in a dungeon for an 
imputed offense, upon the order of any man or body of men, without 
an opportunity to be heard against the charge made, is arbitrarily 
and despotieally deprived of his liberty without authority of law, — 
without "due process of law," — or in direct violation of "the law of 
the land." So, also, I hâve understood it to be equally well estab- 
lished, as a part of the common and constitutional law of England, 
as a gênerai rule, that no man's property can be lawfuUy taken from 
him against his will without an opportunity of being heard. 

Thèse rights of life, liberty, and property are ail fundamental per- 
sonal rights of the same grade or character. They are treated as such 
in the amendment to the constitution in question, and placed npon 
precisely the same légal footing, in the same sentence ; the identical 
words, without even a répétition, covering them ail : nor "shall deprive 
any person of life, liberty, or property without due process of law." 
No one has attempted to maintain the proposition that a person can 
be lawfuUy deprived of his life or liberty without an opportunity to be 
heard; nor has any one, so far as I am aware, endeavored to show that 
"due process of law," as a gênerai rule, respecting notice, and an op- 
portunity to be be heard, means one thing with référence to depriving 
one of life and liberty, and something else with référence to depriv- 
ing him of property. It is only sought by counsel to maintain that 
"due process of law" does not univeraally require an opportunity to 
be heard, as a condition of lawfuUy depriving one of his property, 
without considering the other branch of the proposition at ail. It 
devolves upon those who maintain that there is a différence in the 
signification of this clause, as a gênerai rule, as applied to life and 
liberty, and to property, to clearly establish it ; and if there is an ex- 
ception to the universality of the rule, to point it out, and show that 
the case under considération is within the exception. 

The counsel, in combating the principle stated, insists that the lan- 
guage used by the court is altogether too broad; that thére are cases, — 
peculiar cases, — as shown by the authority cited by him, to which 
it is inapplicable. If this were so, it would only show that there 
may be exceptions to the gênerai rule, depending upon spécial cir- 
cumstances and long-established usage. But it would, then, be nec- 
essary to show that the case in hand is within some recognized excep- 
tion, and this has not been done. 

In the San Mateo Case we disclaimed any attempt to give an 
accurale définition of the term, "due process of law," that should be 
"applicable to ail cases," as it was not deemed "neoessary for the dé- 
termination of this case to do so." This disclaimer left room for 
exceptions founded uron long-recognized and well-established usage. 
v.l8,no.7— 27 
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We there said that "to take one's property by taxation is to deprive 
one of bis property; and if not taken in pursuance of the law of the 
land, in some due and recognized course of prooeedings based upon 
well-recognized principles in force before and at the time this clause was 
first introduced into the varions constitutions and the législation of the 
country, is to take it without due process of law." The doctrine was 
recognized that those forms and courses of proceeding based upon 
well-recognized principles in force before and at the time of the adop- 
tion of our national constitution, would be "due process of law." The 
case of Murray'H Lessee v. Hoboken Land é Imp. Co. 18 How. 274, 
upon which counsel rely, is a. case of the kind, — an exception to the 
ordinary rule of law depending upon the peculiar character, condi- 
tions, and circumstanoes of the case. 

The mode of proceeding in this particular class of cases h ad the 
sanction of long-established usage in England before and down to the 
settlement of our country; and Mr. Justice Cuetis' whole opinion, 
iS' a labored effort to show that the case he was discussing was an 
exception to the ordinary rule of law, dépendent alone upon long-es- 
tablished and exceptional usage. The case was that of a defaulting 
public officer, who had coUected a large amount of public revenue of 
the United States, and appropriated it to his own use. The act of 
congress provided a summary mode of proceeding to coUect the money 
from him. It provided, among other things, for an auditing of the 
defaulting official's accounts, and certifying the amount due by the 
proper officers of the treasury, (the accounts are made up from the 
returns of the officer himself, and are matters of record in the treasury 
de^artment ;) that, when so auditfid and certified, it should become a 
lien on the property of the defaulting officer, which should be enforced 
by seizure and sale under a distress warrant issued by the solic- 
itors of the treasury. The constitution having invested the judicial 
power in the courts mentioned in it, and declared that the judicial 
power shall extend to controversies to which the United States are 
a party, the questions were whether thèse acts under the statute 
of 1820 were an exercise of judicial power vested solely in the courts; 
and, if not an exercise of judicial power, whether such a seizure, under 
the warrant, without the action of the judicial power, did not deprive 
the party of his property "without due process of law," in violation 
of the provisions of the constitution on that point. Or, as stated by 
Mr. Justice Cuktis himself, the questions were, whether "a coUector 
of customs, from whom a balance of account has been found to be 
due by accounting officers of the treasury, designated for that purpose 
by law, can be deprived of his liberty or property in order to enforce 
payment of that balance, without the exercise of the judicial power 
of the United States, and y et by • due process of law,' within the mean- 
ing of those terms in the constitution; and if so, then, s,econdly, 
whether the warrant in question was such due process of law?" He 
discusses the question as to what is meant by "due process of law," 
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and concludes that a distress warrant, so far as the warrant itself is 
considered, is due process of law, provided there was no judicial action 
necessary as a basis for the warrant ; for congress can prescribe any 
kind of process, so far as the form and mode of issue is concerned. He 
then diseusses the question as to whether the action of the treasury de- 
partment, in auditing and certifying the account, constituted a suffi- 
cient basis for the warrant to make the proceeding due process of 
law. There being nothing in the constitution to expressly authorize 
the proceeding, he "looked to the usages and modes of proceeding 
existing in the common and statute laws of England before the émi- 
gration of our âncestors from England, and whieh are not shown to 
hâve been unsuited to their civil and political condition by having 
been acted on by them after the settlement of this country." He 
found in regard to certain debtors of the king — defaulting receivers of 
the revenue in particular — that a summary remedy existed, and a writ 
of extent might be levied upon their goods and lands; but "to au- 
thorize a writ of extent, however, the debt must be matter of record 
in the king's exchequer." Thus the debt was already ascertained 
by matter of record. "In regard to debts due upon simple contracts, 
other than those due from coUectors of the revenue, and other ac- 
countants of the crown, the practice from very ancient times has 
been to issue a commission to inquire as to the nature of the debt" — 
a proceeding of a strictly judicial nature, and, therefore, due process 
of law. Thèse proceedings were had under various acts of parlia- 
ment — that omnipotent législative body which could repeal Magna 
Charta itself. 
Justice Cdetis proceeds : 

" This brief sketch o£ the modes of proceeding to ascertain and enforce pay- 
ment of balances due from receivers of the revenue in England, is suffieient to 
show that the methods of ascertaiuing the existence and amount of sunh debts, 
and compelling their payment, hâve varied widely from tlie ustiul course of 
the common law. on other sulijeots; and that, as respects sweft debts due from 
sueh offlcers, the law of the land authorized the employment of auditors, and 
an inquisition without notice, and a speciesof exécution, bearing a very close 
resemblance to what is termed a warrant of distress in the act of 1820, now 
in question. * * * It is certain that this diversity in the law of the land, 
between public defaulters and ordinary debtors, was understood in this coun- 
try, and entered into the législation of the colonies and provinces, and more 
especially of the states, after the déclaration of independence, and before the 
formation of the constitution of the United States." * 

As thus seen, this mode of enforcing the payment of balances was 
limited to defaulting collectors, and "receivers of the public revenues 
of England, and where the debts were of record in the king's excheq- 
uer." And it shows that the methods of ascertaining the existence 
and amount of smcA debts and compelling their payment hâve varied 
widely from the usual course of the common law on other suhjects; "and 
as respects such debts due from siich ofiBcera 'the law of the land' 
authorized" a summary process similar to that of the law of 1820; 
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and "this diversity in the ' law of the land ' between public defaulters 
and ordinary debtors was understood in this country." Thus, this 
mode of proceeding was an exception to the gênerai rule as to what 
is "the law of the land," or "due process of law," made in favor of 
the king against those who aocepted of&ce from him, under and sub- 
ject to laws burdened at the time with peculiar and stringent remé- 
dies, and then violated their duties and trusts by appropriating the 
public revenues collected, instead of putting them into the treasury, 
and whose indebtedness was "matter of record in the king's ex- 
chequer." This exception is recognized by the court, but as an ex- 
ception, and the décision is put upon the ground th-at it is an ex- 
ception and not the rule. "For," says Mr. Justice Cuetis, "though 
' due process of law ' gêner ally implies actor, reus, judex, regular allé- 
gations, opportunity to answer, and a trial according to some settled 
course ofjudicial proceedings, — 2 Inst. 47, 50 ; Hoke y. Henderson, 4 
Dev. (N. C.) 15 ; TayUyr v. Porter, 4 Hill, 146 ; Vanzant v. Waddel, 2 
Yerg. 260; State Bank v. Cooper, Id. 599; Jones' Heirs v. Perry, 10 
Yerg. 59; Greene v. Briggs, 1 Curt. 311; — yet this is not unîversally 
true." An exception, then, is found in cases against de/aulting public 
officers, whose debts are of record. And such was the case in Murray's 
Lessee v. Hoboken Land é Imp. Co. The court, in speaking of such 
defaulting officers, further says congress bas power to levy and col- 
lect taxes, etc. : 

"What ofBcers should be appointed to collect the revenue thus autliorized 
to be raised, and to disburse it in payaient of the debts of the United States; 
what duties should be required of thera ; when and how and to wbom they 
should account, and what security they should furnlsh, and to what remédies 
they should be subjected to enforoe the proper disoharge of their duties, — con- 
gress was to détermine. In the exercise of their powers they hâve required 
collectors of customs to be appointed ; tnade it incumbent on them to account, 
from time to time, with certain officers of the treasury department, and to 
furnish sureties by bond for the payment of ail balances of the public money 
which may become due from them. And by the act of 1820, now in question, 
they hâve iindertaken to provide summary means to compel thèse officers — and, 
in case of their default, their sureties — topay such balances of the public money 
as may be in their hands." 

Whatever may hâve been the grounds of the distinction originally 
made between defaulters among public revenue officers and other 
citizens, tlie case of such defaulting officers is clearly shown to be an 
exception to the gênerai rule, resting upon very spécial circumstances ; 
and the Hoboken ^Land Co. Case, cited by counsel, affords a striking 
illustration oj the maxim that "the exception proves the rule." 

But again, under the statute of 1820, (3 St. 595,) by express pro- 
visions of section 4, the party did in fact hâve an opportunity to be 
heard before he could be deprived of bis property, That section pro- 
vided "that if any person should consider himself aggrieved by any 
warrant issued under this act, he may prefer a bill of complaint to 
any district judge of the United States, seiting forth the nature and 
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extent of the injuryof which he complains," and hâve a hearing. It 
is true that there was a détermination of his liabilitj, and process 
isBued,that would become final and conclusive if he did net ask for a 
hearing, and Mr, Justice Cuetis observes upon this section; "The 
act of 1820 makes such a provision for reviewing the décision of the 
accounting officers of the treasury; but until it is reviewed it is 
final and binding." And in ail cases of taxes under the constitution 
of California, except where the assessment is made by the state board 
of equalization, the assessment is first made by the assessor, and the 
tax-payer may afterwards, on a proper pétition, hâve the action of 
the assessor reviewed by the board of equalization, and thus bave an 
opportunity to be heard before his property is finally appropriated • 
yet, if he does not apply for such review, the tax levy beoomes final 
and conclusive, and will be collected in the ordinary way by seizure 
and sale, or such other means as may be provided. 

Both the ordinary tax-payer, under the laws of California, and the 
defaulting ofîicers, under the act of 1820, therefore, bave an oppor- 
tunity to be heard before their property can be finally appropriated 
in a similar sensé, and at a corresponding stage of the proceeding. 
If the opportunity thus afforded the tàx-payer is in aecordance with 
due process of law within the gênerai rule, it is not apparent why the 
opportunity afforded the defaulting oËSoer by the act of 1820 is not, 
also. They both stand upon the same footing as to the time when 
an opportunity to be heard is given, — the first détermination before a 
hearing being only provisional ; the accounting and seizure under the 
act of 1820 being something in the nature of an attachment to secure 
a lien, with an opportunity to be afterwards heard if the amount 
claimed by the government is not, in fact, due. 

In our judgment, this case in no sensé or particular conflicts with 
the point decided by us as to the genei-al rule, — and the rule appli- 
cable to that case, — in the San Mateo County Case ; on the eontrary, 
we think it a strong case to support the rule. It was eited by coun- 
sel and considered by us in the San Mateo Case, but we did not think 
it militated against our décision, and we did not deem it necessary 
to extend the discussion by noticing it in the opinions delivered. 

But after carefully reviewing the case, in conséquence of its being 
so confidently relied on, and the only one relied on, as being directly 
inconsistent with our décision on this point, we think it may well be 
cited by us as a strong authority in support of our judgment. Thèse 
tax cases certainly are not within the exception recognized in that 
case. The case is the only authority cited — unless the Illinois Rail- 
road Tax Cases, 92 U. S. 575, were so regarded by counsel — claimed 
to be in direct conflict with ouï décision on this point, and the Hobo- 
ken Land Case had no relation at ail to what is necessary to consti- 
tute a valid levy of a public tax. No authority was cited to show that 
a tax levy upon property to be assessed upon évidence of its value is 
one of the exceptions to the gênerai rule, that an opportunity to be 
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heard before property can be taken from ita owner, and appropriated 
to public use, is an essential élément of "due procesB of law." 

In the Illinois Railroad Tax Cases, referred to by counsel, the points 
discuBsed and relied on were that the act under which the tax was 
levied and equalized was void, as being in contravention of the con- 
stitution of that state; and that the bills in chancery filed presented 
no case for an injunction, for the reason that there had been no pay- 
aient or tender of so much of the tax as was conceded ought to be 
paid. The court rested its décision mainly upon the latter ground, 
but also held that, as the suprême court of Illinois had deoided the 
act not to be in contravention of the state constitution, that décision 
would oontrol the action of the courts of the United States. The 
court, however, expressed its concurrence with the views of the state 
suprême court on that point. 

In the course of the opinion delivered it was said that the state board 
of equalization of Illinois, in equalizing the taxes of the several coun- 
ties, — the equalization being by classes and counties, — need give no 
notice to individual tax-payers, other than such as the law afforded; 
but, as I understand the décision, this was said with référence to the 
point whether the statute was valid under the state constitution. 
There does not appear to hâve been any point argued or relied on 
as to what constitutes "due process of law," and the court, in its 
décision, does not décide, discuss, or even allude to the question as 
to what are the necessary éléments in "due process of law," with 
référence to taxation, or otherwise, within the meaning of the four- 
teenth amendment to the national constitution. That question was, 
evidently, not deoided or considered by the court, or argued by coun- 
sel. We therefore do not regard the observations made in the course 
of the opinion upon statutory notice in its relation to the equalization 
of taxes, on the question of the validity of the statute under the state 
constitution, or other casual remarks upon points not argued or well 
considered, as authoritative. upon the point now under considération. 

This case, as well as the San Mateo Case, has been laboriously pre- 
pared and elaborately argued by many eminent counsel, and if the 
industry of the attorney gênerai, and the large number of attorneys and 
spécial counsel for the numerous counties interested in the question, 
has failed to find any récognition of the principle they were endeav- 
oring to maintain, either in the practice of the several states, in the 
text-books, or décisions, or even dicta of the courts, we think it will 
be safe to présume that none can be found. The assertion of coun- 
sel — which, for its positiveness, is extraordinary — that the court 
"finds no warrant whatever in the books" for the views expressed in 
the San Mateo Case, that an opportunity to be heard before property 
can be compulsorily takeu from a person in the form of a gênerai tax 
upon property, is an essential élément in "due process of law," may 
be attributed to the zeal of the advocate. This assertion is not based 
on the prêteuse that the language quoted from the various cases cited 
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is not found in the décisions, but on the ground that in some of thc 
cases the décision did not turn upon the précise point whether such 
an opportunity is an essential élément of "due process of law," ancî 
in the other cases on the ground that the question arose in relation 
to local assessments for street improvements and the like, and not in 
assessments for taxes for gênerai revenue under laws providing rev- 
enue for the ordinary gênerai, expenses of the state, county, or city. 
As to the first class of cases, one of the counsel of the défendant 
well says, and his language is adopted as a olear, gênerai statement 
of a principle often aeted upon by the courts : 

" The existence of doctrines and rules of law is often shown and established 
by a continuons and uniform séries of judicial dicta, incorporated into their 
opinions by judges arguendo, altliough, perhaps, the actual facts of the cases 
under discussion did not absolutely require the statement of such doctrines or 
rules. And her-e you will discriminate. * * * Thèse expressions of ju- 
dicial opinion may be correct, or may not be correct. They may be expressions 
of well-settled rules, of well-settled and established principles,^-principles the 
statement of which is not absolutely necessary to the final décision, — andyeta 
continuons and uniform séries of such judicial statements is often very high, 
in fact the highest, évidence of the existence of the rule of law whiph they do 
set out. One simple diatum may not be of much weight, or it might hâve 
much weight, depënding largely upon the ability, the character, and authority 
of the judge. But a uniform œncensus of such judicial expressions of opin- 
ions, even when they are dicta of différent judges in various courts, especially 
when they liave been accepted by able text writers and not contradicted by a 
single direct décision, is as high évidence of a doctrine or rule as can be 
found." 

In ail the cases of this class cited bythe court, even if the décision 
did not turn upon this point of constitutional law, the discussion was 
cognate to thé case, and the judges clearly and distinctly stated the 
right to an opportunity to be heard as a constitutional right. Some of 
thèse déclarations can scarcely be called dicta, and they relate both 
to gênerai taxation and local assessments. While such assertions of 
the principle of law may not be of so controUing a character as a dé- 
cision of a court of acknowledged authority, directly determining the 
point in issue, npon mature considération, they are certainly of some 
authority as being the deliberately expressed opinions of eminent 
judges, and entitled to great weight. So, also, so distinguished a 
jurist and text writer as Chief Justice Cooley, gives it as his deliber- 
ate opinion, and not merely the supposed resuit of the authorities 
so cited, as -well as the rule drawn from the authorities cited by him, 
as is claimed, that notice of the proceedings and opportunities to be 
heard are essential. His language is : 

" We should say that notice of proceedings in such cases, and an opportu- 
nity for a hearing of some description, were matters of constitutional right. 
It bas been customary to provide for tliem as a part of what is 'due process of 
law ' for thèse cases, and it is not to be assumed that constitutional provisions, 
caref uUy framed for the protection of property, were intended or could be on- 
strued to sanction législation under which ofiicers might secretly assesa >ne 
for any amount in their discrétion, without giving him an opportunity to con- 
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test the justice of the assessment. It has often been poîntedly and emphat- 
ically declared that it is contrary to the first principles of justice that one 
should be condemned unheard ; and it has also been justly observed of taxing 
offieers that 'it would be a dangerous précèdent to hold that any absolute 
power résides in tbem to tax as they may choose without giving any notice 
to the owner. It is a power liable to great abuse ;' and, it might safely hâve 
been added, it is a power that, under such circumstances, would be certain to 
be abused. * * * The gênerai principles of law applicable to such tribu- 
iials oppose the exercise of any such power." 

In the other class of cases arising out of local assessments, the 
point was directly in issue, and the point in the case upon which the 
décision turned, and in no case was there any distinction drawn be- 
tween taxation for spécial local purposes and gênerai taxation. There 
can be no différence. In either case, whether gênerai taxation, or 
local assessment for spécial purposes, the tax or assessment is levied 
and collected under and by virtue of the sovereign power of taxation. 
There is no différence in the power or principle exercised. The only 
différence recognized is the différence in the mode of ascertaining the 
proper amount to be paid by each. Both are assessed and collected 
for a public purpose as the party's share of the public burden, but 
the local assessment is distributed over a smaller number of persons 
and a more limited territory, and is usually assessed upon that part 
of the property supposed to be espeoially benefited. It is not always, 
and perhaps not usually, assessed according to the value of the prop- 
erty, but according to benefits, or according to the square foot, or 
front foot, or number of acres, or on some such principle of apportion- 
ment. It is as necessary to apportion it according to some fixed, uni- 
form rule, requiring action of a judicial nature, as in the case of 
gênerai taxation. This rule is the only distinction recognized — both 
Systems of assessment and collection resting ultimately upon the sov- 
ereign power of taxation. Emery v. San Francisco Gas Co. 28 Cal. 349, 
and People v. Mayor of Brooklyn, i N. Y. 420, well illustrate the only 
distinctions between gênerai taxation and local assessments, and none 
affect the point under discussion. In both it is necessary to ascer- 
tain the amount, estent, and character of the property which forms 
the basis of the public charge, and on aocount of which it is to be col- 
lected, in order to properly apportion to each owner his proper share 
of the public burden. There is as great necessity for him to hâve an 
opportunity to be heard before the tax, in the case of gênerai taxation, 
beconies final, as there is in the case of an assessment for local pur- 
poses, as street improvements, which is also technieally and legally 
a tax — as much necessity for an opportunity to be heard in the one 
case as in the other. 

The levy and collection of taxes for gênerai purposes, under laws 
providing for gênerai taxation, are just as clearly a depriving of the 
owner of his property as the levy and collection of a street or other 
assessment for local purposes. It is impossible to distinguish them 
on this point, and no distinction is made in the books. A décision 
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of the point as to notice and opportunity to be heard, in a case of a 

street assessment, is just as clearly an authority directly in point 
on the question at issue as though made in a case of gênerai tax- 
ation, and it would be equally controlling. The authorities arising 
upon the assessments cited, therefore, are, in our judgment, author- 
ities directly and fully in point. 

Again, so far as we are advised, — and such is the statement in the 
books, which has not been controverted, — it has been the usual prac- 
tice in the législation of ail the states, at some point in the proceed- 
ings, to levy and collect a tax based upon property, where it is nec- 
essary to ascertain its amount, character, and value before the lia- 
biJity becomes finally and irrevocably fixed, to give to the owner or 
tax-payer an opportunity to be heard. Such has always been and is 
now the case under the constitution of California, except as to rail- 
roads operated in more than one county ; and where there has been 
a departure from the rule, and the validity of such statutes litigated, 
on the ground of want of due process of law, as we hâve seen, the 
statutes hâve been overthrown. The fact of such gênerai practice in 
législation is very persuasive évidence that, in the estimation of the 
legislators and people of the several states, an opportunity to be hleard 
in such cases is an important élément in "due process of law." This 
is of itself authority entitled to serions considération. As the case 
stands, then, no décision of any court, no dictum of any respectable 
judge, — other than so far as the cases cited may be so regarded, — no 
passage from any text writer, has been brought to our notice which 
is in direct conflict with the law and principles as stated in the cita- 
tions made by us on this point in the San Mateo Case. 

In view of the numerous dicta — conceding them to be properly dicta 
— of able judges in one class of cases cited; of the able décisions di- 
rectly in point in the other class, arising under local assessment 
laws; of the assumption of the existence of the rule by the United 
States suprême court in Davidson v. New Orléans, 96 U. S. 97; of the 
adoption and laying down of the rule by text writers of the highest 
eminence and judicially recognized authority ; in view of the gênerai 
législation of the states upon the subject, from the beginning, recog- 
nizing and practically acting upon the principle ; and in view of the 
further fact that no décision of a judge, or statement of the rule by text 
writers, to the contrary, has been brought to our notice, — we think 
that the court was fully justified, in the San Mateo Case, in express- 
ing the belief that the authorities established, beyond ail controversy, 
that somewhere in the proceeding of assessing a tax upon property, 
where it is necessary to ascertain its amount, character, and value, 
as a means of apportionment under a law or state constitution, — at 
some point, before the amount of the assessment becomes finally and 
irrevocably fixed, — the statute or state constitution must provide for 
notice to be given to the owner of the property taxed, and an oppor- 
tunity be afforded to make objections and be heard upon them. if 



426 FED££Al4 BBFOBTEB. 

this défendant, on its large amount qf property, can be lawfully taxed 
nnheard,tken it is compétent for the state to abolish ail rigkt to be heard, 
and every persan can be taxed unheard at the arbitrary will qf the tax- 
ing officers. 

We hâve never contended that some species of taxes, as a poli tax, 
license tax upon occupations, trades, etc., where the tax is spécifie, 
and not ad valorem, and does not dépend upon the amount of the 
business done, and the like, may not be levied without an opportu- 
nity to be heard. Taxes of thèse and like kinds operate upon ail 
alike, and a hearing would be of no possible avail. The law itself 
fixes the amount. It is a législative act, wherein the objects of tax- 
ation are indioated, and amount fixed alike for ail, leaving nothing 
of a judicial nature to inquire into or détermine. But where the tax 
is based upon the amount, character, condition, and value of prop- 
erty, the amount of business, income, etc., and it is necessary to in- 
quire into, examine, hear évidence, and décide upon thèse matters, in 
order to assign to each individual his proper share of the public bur- 
den, he is entitled to notice of some kind, and an opportunity to be 
heard, before the extent of his liability is fiually and irrevocably 
fixed. The notice may not be required to be personal to each indi- 
vidual, or anything other than statutory, but the statute should fix 
some time within and place at which he may appear, and must give 
to the tax-payer a right and some opportunity to appear and be 
heard upon the matter. He may not succeed in reducing his tax, 
but the law affording an opportunity présumes that justice will be 
done upon a proper hearing and proofs by the officers charged with 
the duty of doing justice in thèse matters. The same observation 
applies to the suggestion that a party is as much entitled to be heard 
upon the fixing of the rate of taxation as to ascertaining the kind, 
amount, and value of the property. Fixing the rate is a matter of 
législative discrétion, and a législative act. An estimate of the 
amount of revenue required, the probable total amount of property 
upon which it must be imposed being made, the rate is fixed upon 
that basis, making the : allowance suggested by expérience for in- 
ability to collect the whole tax. But, when fixed, it opérâtes equally 
upon ail. It: is only when it is necessary to ascertain the kind, 
amount, condition, and value of each man's property for the purpose 
of apportioning his proper share of the public burden, that it is 
necessary to act judicially, and to give an opportunity to be heard 
before the amount shall be finally and irrevocably fixed. 

2. We are of the opinion, expressed in the San Mateo Case, that 
the statement required by section 3664 of the Political Code, as 
adopted in 1880, does not afford notice and an opportunity to be 
heard sufficient to constitute "dueprocess of law," within the mean- 
ing of the constitutional provision, for the reasons there stated. 8 
Sawy. 296; [S. C. 13 Fed. Ebp. 147, 722.] In this case the assess- 
ment was largely in excess of the valuation furnishedby the railroad; 
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officiais, in pursuance of section 3664. As to tlie supposed statute 
of 1881, publisbed as a statute in the Laws of 1881, at page 841, 
considered in the San Mateo Case, in 8 Sawy. 292 et seq., [S. G. 
13 Ped. Eep.147, 722,] an error in the printed journal appears, whioh 
was not called to our attention at the hearing of that case. TJpon 
counting the names of those appearing among the ayes in the printed 
journal (Jour. Ass. 24th Sess. p. 472) there are found to be 41 
names, whieh constitute just a majority, although they are footed up 
as 39, and the aunouncement by the speaker was that there were 39 
ayes and 32 noes ; the speaker declaring "that this -was not the final 
action on the bill and that the house had concurred in senate amend- 
ments to assembly bill No. 476, by a vote of 39 ayes to 32 noes." 
Id. 473. Mr. Paulk appealed from the décision of the chair, "on 
the ground that 41 votes were required for concurrence." On mo- 
tion of Mr. Hoitt this appeal was laid on the table. Mr. Haie filed 
a protest, the ground being "that on the vote taken on the motion 
to concur in the said senate amendments, and the only action taken 
by this assembly on said bill, as amended in the senate, whereby it 
was passed by the assembly, there was less than a majority of the 
members of the assembly voting therefor; and therefore said bill, 
having upon such final vote received less than a constitutional ma- 
jority of the assembly, I protest, as aforesaid, that said bill should 
hâve been declared lost." Id. 475. The speaker, then, again "stated 
that the action on senate amendments to the bill was not a final action 
on the bill, and consequently concurrence or nonconcurrence in the 
amendments required a majority vote only." Id. 475. Mr. Griffith 
thereupon said : 

" The décision of the speaker and the house to thè effect that less than a 
majority of the.whole can concur in an amendment which may take ail the 
virtue eut of a bill, I regard as dangerous. * * * Wherefore, I désire to 
enter my solemn protest against such proceedings." Id. 475. 

And Mr. Kellogg said : 

"I désire to hâve my protest entered upon the journal of this assembly 
against the décision of the spealier, in declaring that the assembly had con- 
curred in the senate amendments to the bill, * * * for the reason that 
the journal shows that forty-one members did not vote aye in concurring 
with said amendments." 

This was the last action of the house on the bill. It will be seen, 
then, that while counting up the ayes in the printed journal 41 namès 
are found, yet they were footed up and carried out as 39 ; the vote was 
announced by the speaker as 39, and the whole subséquent action of 
the house was upon the assumption that there were but 39. Upon 
comparing the printed journal with the original written journal, how- 
ever, on file in the office of the secretary of state, it is conceded, on 
ail sides, that they do not agrée in the names voting aye; the original 
written journal containing only forty names, one of the names in the 
printed journal not appearing in the written journal. We are of opin- 



^28 FEDKBAL EEPOBTKE. 

ion that the written journal is the authentic officiai record, and that 
it corresponds with, and is sustained by, ail the other parts of the 
printed journal, and with the announcement of the speaker, and ail 
the action of the house, and that it must control. It therefore af- 
firmatively appears that the act never passed, and never became a 
law of the state of California. Besides, it was officially announced 
by the speaker at the time, and so recorded, and afterwards repeated, 
that this was not the final passage of the Mil, and that it was on this 
ground that the aœendments were concurred in by a vote less than 
the number required by the constitution on the ^reai passage of a bill. 
There was no appeal from this décision, and it does not appear to hâve 
been revoked. No other vote appears to hâve been had, or other an- 
nouncement by the speaker made, in regard to this bill. No other 
action was had by the house, except on March 4th, being the last act 
before adjournment sine die; the bill was reported as correctiy enrolled, 
and as having been presented to the governor for approval. No action 
was taken on this report, and the bill does not appear to hâve been 
reported to the house as having been approved. At the time of the 
adjournment of the législature, therefore, there was an appeal pend- 
ing, lying on the table, liable to be called up at any time, from the 
very décision of the chair declaring the amendment to be concurred 
in. Thus there had been no final action on this question, unless the 
report of the oommittee on enroUment, without further action thereon, 
can be so regarded, and the whole matter was still in the control of 
the house, and unfinished business, when the législature was dissolved 
by adjournment and lapse of time. 

At the time the assessment in question was made, then, neither the 
constitution, nor any statute of California, gave che défendant any 
right, or afforded it any légal notice of the proceeding, or opportunity, 
to be heard as to the correctness or propriety of the assessment. The 
assessment was an arbitrary exercise of power by the state board of 
equalization, according to its own will and pleasure. It is true that 
in some of the cases, though not in this case, an agent of défendant 
did appear before the board, after the assessment was made, and 
sought to get the assessment reduced, and the board, after hearing 
the application, refused to reduce the assessment, but upon what 
grounds it does not appear. The défendant offered to show, by the 
testimony of members of the board, upon what ground the refusai 
was made, but the évidence was ruled out, on the objection of the 
plaintifï that it was incompétent. As there was no law authorizing 
such an application or hearing, or authorizing a modification of the 
assessment by the board upon such application, and the listening to 
the application was a mère matter of grâce, it is the légal presump- 
tion that the board acted in conformity with the law, and put its re- 
fusai on that ground — that it would be unlawful to reduce the amount 
on such application. But whether it did or not can make no différence. 
. ; ^f such a right and opportunity tO be heard is an essential élément 
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of "due process of law," the law must provide for it as a right. The 
party is not required to aecept the boon by the favor or good nature 
of the officers; and as the proceeding wonld be whally without the 
pale of the law, it will not be presumed that the board would act with 
that nice regard to judicial fairness, or that proper sensé of judicial 
responsibility, that would characterize their proceedings when acting 
wholly within the limits of their ofi&cial duties, as imposed upon them 
by the law. 

3. The next question is whether the provision of the state consti- 
tution nnder which the assessment in question was made is in eonflict 
with the clause of the fourteenth amendment to the national consti- 
tution, which pro vides that no state "shall deny to any person within 
its jurisdiction the equal protection of the laws." In order that Iny 
views on this point may be presented in a connected, unbroken order, 
I shall adopt the reasoning contained in the discussion of the fifth 
point of my opinion in the San Mateo Case, with such additional ob- 
servations, incorporated at the proper places, as occur to me, illus- 
trative of the views entertained. In the forcible and accurate lan- 
guage of Mr. Edmunds, which I cannot improve, the — 

"Fourteenth amendment waa a new Magna Charta, that was in fact, in 
form, and in efifect a fundamental security to every person in the state in re- 
spect of every private right that could be invaded, and an absolute affirmation 
of equality of civil rights to ail persons before the law. The flrst clause for- 
bids the state to touch lif e, liberty, or property without due process of law ; 
and the second forbids that enen ivith due process of law any person shall be 
denied the equal protection of the laws. ïhis is the plain letter of the amend- 
ment. It is its intrinsic and bénéficient spirit, and it was its purpose, * * * 

" What, then, is equality of protection ? A eivil right under a governrqent 
is a distinct thing from apoUtical right in it. Thus a state may deny to fe- 
males the right to vote, but it cannot deny to them the J'ight to sue in courts, 
or impose on their property ail the burdens of the community. To hold oth- 
erwise would lead to the aflarmation of the right of the state to make race, or 
color, or religion, or âge, or stature the criterion ot dvil rights, and to exert 
the absolute right of confiscation by classes or descriptions ; for In such a case 
eveiy person of that class or description would stand on an equality with his 
fellow-victims. 

" It is not denied that a state may classify the persons who are to perfOrm 
certain public duties, or bear certain public burdens, based upou personal pe- 
culiarities of either sex or calling, etc., as to require military service only from 
maies, or to exempt females from a poll-tax and impose a license tax upon cer- 
tain trades, or tax ail franchises of corporations and their spécial privilèges ; 
but it could not impose a poll-tax on one-half its maie or female citizens that 
it did not impose on the rest in like degree. And when we corne to the case of 
property, as property, to be affeeted by a tax, or any other imposition imposed 
upon it as a thing of value, a distinction cannot be made to dépend upon char- 
acter, or occupation, or quality, or any individual characteristic of the citizen. 
To hold otherwise would b») to set up the very essence of tyranny and arbi- 
trary power. 

" 'Equal protection' is the same protection under the satne circumstances ; 
ail are to stand alike in like intrinsic conditions. Holding property as prop- 
erty is eertainly a like intrinsic condition. In the administration of justice, 
if the criterion of a right to sue be value, ail must hâve the same right when 
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the same value is concerned; or, if the criterion be thé nature of tlie contro- 
versy, ail must hâve the same right whose cases are of the same nature. This 
appears to be too clear for discussion. 

" So, too, in the matter of taxation, if the tax, as in this case, be laid upon 
the values of property, ail persons must stand on the same footing, according 
to the value of their respective property, as to the proportionate burden they 
are to bear in respect to the value. 

" The farmer must be assessed at the same rate for the value of his land 
as the lawyer for the vaille of his land, and he must hâve the same right of 
notice and hearing, etc., as his f ellow-citizens of pther callings ; and if déduc- 
tions are provided to be made from values on account of debts (whioh is only 
a method of reaching effective value) of pne class of citizens, they must be 
made from those of other classes, without référence to what particular char- 
acteristics as citizens or persons they may hâve, as sex, or race, or âge, or 
quality, or calling. 

"The hasis of the imposition being property assuch, the fact that certain 
property is owned by a corporation, or a white man, or man of bad character, 
or a clergyman, cannot be made the ground of a levy that, both in form, in 
fact, and in resuit, is unequal and injurious. Any other doctrine necessarily 
implies that the state may carry such unequal exactions to the end of com- 
plète confiscation by edict of ail the property of any clâss or man, who, during 
the passion of tlie hour, may not be in the sunshine ôf popularity." 

It is insisted that the constitutional provision under which the tax 
in question is levied does not deny to the défendant the equal pro- 
tection of the laws, and it is sought to maintain the validity of the 
provision on the ground that it is a proper exercise of the principle 
of classiûcation, — that the property is classified according to its con- 
dition and use, — and on that ground properly taxed upon a basis dif- 
férent from that applied to other property. The provision to be con- 
sidéred is as f ollows : 

"A mortgage, deed of trust, contract, or other obligation by which a debt is 
secured, shall, for the purposes of assessment and taxation, be deemed and 
treated as an interest in the property affected thereby. Except an to railroad 
and otl\er quasi publie corporations, in case of debts so secured, the value of 
the property affected by such mortgage, deed of trust, contract, or obligation, 
less the value of such security, shall be asseSsed to the owner of the property, 
and the value of such security shall be assessed and taxed to the owner 
thereof in the county, city, or district in which the property affected thereby 
is situate. The taxes so levied shall bea lien upon the property and security, 
and may be paid by either party to such security ; if paid by the owner of 
such security, the tax so levied upon tlie property affected thereby shall be- 
come a part of the debt so secured; if the owner of the property shall pay the 
tax so levied on such security, it shall constitute a payment thereon, aiîd to 
the extent of such payment a full discharge thereof: provided, that if any 
such security or indebtednesss shall be paid by any such debtor or debtors, 
af ter assessment and bef ore the tax levy, the amount of such levy may like- 
wise be retained by such debtor or debtors, and shall be computed according 
to the tak levy for the preceding year." 

Whatever the property, then, real or personal, mortgaged to secure 
a debt, or however used, the value of the debt so secured, in the case of 
ëverybbdy, "except a railroad and other quasi public corporation, " is to be 
deducted from the value of the property mortgaged; and the value only 
of the property mortgaged, "less the value of such security, shall be as- 
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sessed and taxed to the ownér of the property, and the value of such 
seeurity shall be assessed and taxed to the owner thereof . " That is to 
say, that the property is to be divided between the parties according 
to the value of their respective interests, and whatever the nature or 
extent of tlie interest of each in the property may be, it shall be taxed 
to the real owner. But in the case of " a railroad or other quad public 
corporation," there is to be no réduction of the value of the mort- 
gaged property,- — no division according to the interests of each, — and 
the whole is to be taxed to one party, although he, in reality, does 
not own the whole. In one case, if property is mortgaged to the 
extent of half its value, the owner is taxed upon one-half the value, 
and the owner of the debt secured, or the mortgagee, is taxed upon the 
other half. But in the other case, the owner of the légal title to the 
property is assessed and taxed upon the whole value of the property, 
and the other party, who is interested to the extent of one-half, upon 
none. A., a natural person, or eVen a corporation other than one of 
the excepted class, has $50,000 in cash, — ail the property he has,— ^ 
and purchases of B., another natural person, a pièce of real estate for 
f 100,000, that being its actual value, paying one-half down, and giving 
a mortgage for |50,000 to secure the balance of the purchase money. 
The constitution, in effect, says — and in this instance such is the 
real, substantial state of facts — that A. and B. each has $56,000àh 
the property, one-half not having been paid for by A., and each shall 
be assessed and pay a tax npon his own interest in it, amounting to 
$50,000. A., in this instance, is worthonly $50,000, and if he pays 
taxes upon a larger amount he pays taxes upon property he does not 
really own — upon property owned by somebody êlse. This seems to 
be a self-evident. proposition. G.,, "a railroad or other quasi public 
corporation," alao has $50,000 cash, and purchases of B., for its 
proper use, an adjoining pièce of jreal estate for $100,000, which is 
also its actual value, paying $50,000, and giving a mortgage to secure 
the balance of the purchase money. In this case, as in the, other, 
the actual interest of each in the property is $50,000. They stand 
preeisely upon the same footing in ail particulars witti référence to 
the property. G. has only $50,000 in the property, — it not having 
paid for the other half, — and B. the rest. But in this case the con- 
stitution says that G. shall, nevertheless, be assessed for and pay taxes 
upon the whole property, double the amount he really owns, and B. 
shall not he required to pay anything. That is to say, that Ç. shall not 
only pay the tax on its own property, but the tax upon B. 's property; 
that money, to the amount of the tax assessed upon$50,000 belong- 
ing to B., shall be taken by the state or county from G., and appropri- 
ated to the use and for the benefit of B., to liquidate B.'s share of the 
public burdens. This sum, being so mueh more than G.'b share of 
the public burdens, and being in faet B.'s share, the resuit ofthe opéra- 
tion is, not only to take so much property from C.for publie iise, without 
compensation, but also to arbitrarily take ib from C. and.apply it to thr 
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use and henefit ofanother prîvate party, B,, wlihout compensation. The 
resuit wouldhethesame whether theproperty of A.,B.,andC., thus situ- 
ated and inortgaged, is land, arailroad operatedin one or more counties, 
or any other kind 0/ property. 

Does a law which aiithorizes such proceedings — such discrimina- 
tions-^bear or press equally upon A. and C, or equally uponB. and 
0. ? la C. equally protected in its rights of property with A., or equally 
protected with B., or equally with ail other natural persons; or ail cor- 
porations other than railroad or other quasi public corporations? 
Although situated precisely alike with référence to their property, do 
they feel the pressure of the public burdens equally and alike ? The 
question does not appear to me to admit of argument. Upon the 
very statement of the proposition, it seems to me to be self-evident 
that a law authorizing and requiring such proceedings does not af- 
ford, but expressly dénies, the equal protection of the laws. The con- 
stitution in the one case says that "the mortgage, deed of trust, con- 
tract, or obligation" shall be "deemed and treated as an interest in 
the land affected thereby," which, in the cases supposed, together 
with the debt secured, it undoubtedly, in fact, is ; but, in effect, the 
constitution says it is not eo in the other case. Différent kinds of 
property may require to be taxed in différent forms and modes, in or- 
der to be equally taxed; and classifications of property for pur- 
poses of taxation should hâve référence to the just equality of bur- 
dens, so far as that is practioally attainable. Classification should 
hâve référence to the différent character, situation, and circumstances 
of the property, making a différent form or mode of taxation proper, 
if not absolutely necessary. It cannot be arbitrarily made with 
mère référence to the nationality, color, or character of the owners, 
whether natural or artificial persons, without any référence to a dif- 
férence in the character, situation, or circumstances of the property. 
Should second mortgagees foreclose a mortgage on a railroad or 
other property of a "railroad or other quasi public corporation," 
and a natural person become the purchaser of the road, or other 
property subject to the prior mortgage, at the next annual assess- 
ment the amount of the first-mortgage bonds, or indebtedness se- 
cured, would be deducted from the value of the road or other prop- 
erty, and the amount of the bonds or other indebtedness assessed 
"io the mortgagees. Such, also, would be the resuit in the case 
before supposed, if C. — a railroad or other quasi public corpora- 
tion — should convey its land to a natural person subject to the 
mortgage to B. ; and although there would be no change in the 
condition, circumstances, use, or value of the property, — the change 
being only in the owner, — C.'s grantee would only be required to pay 
one-half the amount of taxes which C. had been compelled to pay, 
and B., who before paid nothing, would be required to pay the other 
half. Should the Southern Pacific Railroad and its lands pass into 
the hands of a natural pereon, upon 'a foreclosure and sale under a 
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second mortgage, subject to the mortgage now on them, the value of 
this very security would be deducted from the value of the property 
at the next annual assessment. Thus, although the property would 
in ail respects be the same, and similarly situated, and applied to the 
same uses, — for natural persons, as well as corporations, may own 
and operate railroads, — a mère change in the ownership would re- 
quire and effect an entire change in the mode and basis of the as- 
sessment, and the amount of taxes levied on the owner. Nothing, it 
seems to me, could more clearly demonstrate the unsoundness of the 
proposition that only an admissible classification of property for the 
purposes of taxation is involved-in the différent schemes provided 
for taxing the property of "railroad and other guasi public corpora- 
tions," and the property of natural persons, and of other corpora- 
tions. Eailroad and other quasi publie corporations are not even put 
upon the same footing with other corporations, the latter being placed 
upon an equality with natural persons. A mère change of ownership, 
under the provision in question, largely affects the amount of taxes 
paid by the owner upon the same property, without any change in 
the character, condition, value, use, or circumstances of the property 
itself . A provision that a black man shall pay double the amount of 
taxes paid by a white man on the same kind of property similarly 
situated and used, or upon the identical property, in conséquence of 
a mère change of ownership from a white man to a black man, might 
with as good reason be sustained on the principle of classification in- 
voked. The classification in this case is clearly by ownership, and 
not by condition or use. 

That natural persons may own and operate a railroad in this state, 
as well as corporations, is manifest from the fact that this road is 
mortgaged under the authority of the laws of the state, and this of 
itself necessarily involves the power to sell and convey, in case the 
occasion arises, under a decree pf foreclosure, to any party who is 
willing to pay the highest price for the road. It also appears, as a 
fact in this case, that a natural person purchased a railroad operated 
in more than one county, extending from Marysville, in the county 
of Yuba, to Oroville, in the county of Butte, under a decree fore- 
closing a mçrtgage, received his conveyance therefor, and that he 
bas been operating it and been assessed and bas paid taxes upon it 
for more than two years past. So, also, numerous statutes of the 
state were introdueed in évidence, granting the right to natural 
persons, not incorporated, to build and operate railroads. "An act to 
provide for the construction of a railroad from Mokelumne City to 
Woodbridge, in the county of San Joaquin," (St. 1862, p. 97,) and 
an act authorizing the building of a railroad from the Embarcadero 
on the bay to Petaluma, in Sonoma county, (Id. 295,) are examples 
of numerous acts of a similar character found scattered through the 
volumes of the statutes from that time to the présent. Thus private 
v.l8,no.7— 28 
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parties owning and operating railroads covered by mortgages, and 
situated in ail respects precisely as railroad corporations are situated 
■with' respect to the same kind of property, would only be required to 
pay taxes npon the excess of the value of the road or other property 
over the value of the security; while the holder of the seeurity -would 
be assessed for and pay the taxes on the value of the security. The 
Personal liability of eaoh would only extend to the tax on his own 
interest, and, in many instances, the value of the security would 
equal the whole value of the property, thereby relieving the mort- 
gagor of ail taxes on the property. This is not classification, there- 
fore, by its condition or use for the purposes of taxation at ail, but 
by ownership. 

There is no différence in the rate imposed ; it is taxed according to 
its value, like ail other property ; no more and no less tax, in the ag- 
gregate, is levied. It is, therefore, taxed upon the same principle as 
other property ; no more and no less revenue is raised by the classi- 
fication. The state is not benefited. The barden is simply taken 
from the owner and thrown upon one who does not own the property 
taxed. It is not taxed to, and made a personal charge upon, the 
owner, as other property is under like circumstances. This is the 
only différence, and that does not affect the principle of the taxation. 
TJnless it is compétent to class the property of Jones, whether land 
or railroad or other property, when mortgaged, as belonging to Smith, 
and compel Smith to pay the taxes, as a personal charge or liability 
imposed upon him, on the property of Jones, who is not to be taxed 
or charged upon the property at ail, when the same thing is not done 
as to other property of other owners of like kind and similarly situ- 
ated, then this provision of the state constitution cannot be main- 
tained on the principle of classification, or any other. The interests 
of the mortgagor and mortgagee are not the same, — not identical. 
The estate of one begins where the estate of the other ends. They 
both together, under that clause which makes the mortgage in ail 
cases, as it does in terms, an interest in the land for the pUrpose of 
taxation, make up the whole, so far as classification for the purpose 
of taxation is concerned. 

Suppose the position of the parties, the mortgagor and mortgagee, 
in this case, in regard to the imposition and payment of the tax, had 
been reversed, and the constitution had imposed the tax upon the 
whole, as a personal charge upon, and compelled payment by, the 
mortgagee, the holder of the security, instead of upon the mortgagor, 
the mortgagor not being taxed at ail, would such a provision bave 
been valid upon the principle of classification or any other? Would 
the mortgagee stand upon the same footing with other mortgagees? 
I apprehend that such a provision would not stand for a moment in 
the présence of the provision of the national constitution assuring 
to ail the equal protection of the laws. Such a provision would not 
operate equally upon the two parties interested in the property, nor 
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upon the mortgagee thus taxed, and other parties in like circum- 
stances, where the mortgagors are natural persons, or other corpora- 
tions, who are only compelled to pay taxes npon the interests in prop- 
erty wbich they aetually own. If the holder of the security could 
not be taxed for the interest held by the owner of the railroad, land, 
or other property mortgaged, no sound reason is apparent for hold- 
ing that the mortgagor can be taxed for the whole, and especially 
where, as iii this particular instance, the value of the security is 
greater tban the value of the estate of the other party. Tbere can- 
not be one law for one person, and a différent and more onerous law 
for another, similarily lùtuated, and both enjoy the equal protection 
of the laws in the particulars wherein such laws differ. 

Conceding the fourteentb amendment to apply to taxation, as it 
undoubtedly does, I think I hazard little in saying that ne possible 
reasoning can justify such classification or discrimination under it; 
that classification upon such prinoiples is arbitrary, tyrannical, and 
nnjustifiable. 

There can be no valid classification of property, under the state 
constitution, for purposes of taxation, based upon the uses to vrbich 
it is applied, except so far as the use may give additional value 
to the property; and the principle under the constitutional provisimi 
requiring aU property to be taxed at its value, would only authorize the 
increase or modification of the assessment by adding the increased 
value so arising from the use. One owner may pasture bis land; 
another raise wheat, cotton, or sugar-cane; another plant avineyard 
for the production of wine, or an orange grove ; another erect build- 
ings upon his land, and enjoy the rents arising therefrom ; another 
dévote his to the construction and opération of a railroad. If any of 
thèse uses give additional value to the land, or other property, it 
must still be taxed at its actual value, be it greater or less. But, un- 
der the constitutional provision requiring ail property to be taxed at 
its actual value, it cannot be classified by its uses /or the purpose of 
applying other principles of taxation than value as a hasis; or for the 
purpose of taxing it according to ownership, so as to make one class of 
owner s, as such, pay more tluin another; or one class of owners pay the 
taxes that ought to be assessed against and paid by another class, The 
state constitution does not profess to classify upon the basis of the 
uses to which property is applied. It recognizes no such principle 
in terms or by implication. It says nothing about uses, but classi- 
fies, in terms, by ownership, and includes ail of the property of the 
same owners in its class for non-deduction of the value of the secu- 
rity, — lands and other property held for sale, as well as property used 
for operating railroads, or other corporate uses of qtiasi public corpo- 
rations, — without making any référence whatever to its uses. The 
only rule by which any property is authorized to be assessed is ac- 
cording to its value. The constitution arbitrarily provxdes, as to a 
particular class, that they shall pay the taxes upon the interest, ac- 
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cording to the constitutional définition of property, in the properf.y 
held hy another class of ownerg, who are allowed to escape taxation 
altogether, and in this particular the laws do not bear upon or pro- 
tect the former equally with the latter. It provides that railroads 
and otber quasi public corporations shall pay taxes apon property 
they do not own — shall pay otber people's taxes. This diaerimina- 
tion against suoh corporations is not a taxation, but a confiscation of 
their property, not for the henefit of the public, for tkere are no more 
taxes coUected in the aggregate, but for the benejît of other property own- 
ers, who thereby escape their share of the public burdens. If the arbi- 
trary discrimination and classification lôund in this case can be le- 
gally made under the national constitution and the law of the land, 
tben the subordinate state constitution or law can be bo framed as to 
dispose of a man's "nghts in property of ail kinds by arbitrary classi- 
fication and définition, without regard to the real facts, circum- 
stancos, or condition of the property. A person may, by such sub- 
ordinate statutory provisions, be classifled and defined out of the 
equal protection of the laws guarantied by the national constitution; 
and if so with référence to this provision, he can also be classified 
and detined out of uniformity in the opération of the laws in other 
particulars, — out of the protection of due process of law, and of the 
provision forbidding a law impairing the obligation of contracta, or 
taking property for public use without just compensation, and, indeed, 
out of ail the guaranties of the constitution, state or national, I am 
not arguing that property of ail kinds may not be taxed where it is 
found, provided ail owners are put upon the same footing ; but, in 
this case, there is a personal liability sought to be enforced against 
the défendant for taxes not imposed upon others in like circumstances, 
without any means provided for reimbursement, such as are appli- 
cable to others similarly situated, by the party who ought to pay the 
tax. 

For authorities, including décisions of the United States suprême 
court illustrating the point, référence is made to the San Mateo Case, 
8 Sawy. 302-304; [S. C. 13 Fed. Eep. 147, 722.] 

It is argued that the taxing of the whole value of mortgaged property 
of railroads and other qtiasi public corporations to the corporation 
owning it, subject to the mortgage, while the same thing is not done 
with respect to the property of natural persons, or other corporations, 
similarly situated, is valid as being simply a, franchise tax, — a tax for 
the privilège of being a corporation, "a tax imposed as a return for 
privilèges and powers not possessed by individuals." It is further said 
that it is not material by what standard a franchise tax is measured, 
— whether the tax is in gross, or measured by receipts, the amount of 
property acquired, or by any other standard; and cases are oited 
from some of the states, where a franchise tax is claimed to hâve 
been sustained on such principles. But this view wholly ignores the 
provisions of the state constitution itself on the subject. This is 
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not, and does not purport to be, in any sensé a franchise tax. A 
franchise, tax is otherwise, in express terms, provided for. The con- 
stitution itself prescribes how a franchise tax shall be assessed; and 
that iE, like ail other property, "in proportion to its value." "AU 
property * » * shall be taxed in proportion to its value, to be as- 
certained as provided by law." Article 13, § 1. "The word 'prop- 
erty,' as used in this article and section, is hereby deelared to include 
money, crédits, * * * franchises, and ail other màtters and 
things » * * capable of private ownership. " Id. Again: "The 
franchise, roadway, etc., of ail l'ailroads operated in more than one 
county in this state shall be assessed by the state board of equaliza- 
tion at their actual value." Id. § 10. Thus the franchises of the de- 
fendant, under the constitution of California, can only be assessed 
like other property, according to "their actual value," be that more 
or less. Theii franchises hâve, therefore, already been otherwise as- 
sessed at their value^ — ail the constitution will allow, — and this dis- 
crimination is not, and cannot be, under the constitution of Califor- 
nia, a franchise tax. It has no référence to the franchise. It is 
simply in law, what it is in fact, an arbitrary, and unjustifiable dis- 
crimination against railroad and other quasi public corporations, 
that cannot be maintained under the fourteenth amendment to the 
national constitution, guarantying to every person the equal protec- 
tions of the laws. 

Great stress was laid in the arguments of plaintififs' counsel upon 
the growing and overweening power and greed of corporations; and it 
was vehemently asserted that this is a struggle between the people 
and the corporations for supremaey; that corporations by corrupt 
means, and through their large and wide-spread influence, hâve ob- 
tained, and they are obtaining, control of législatures, etc. If this be 
so, tken it is of the utmost importance to every natural person in the 
United States that thèse guaranties of the fourteenth amendment to the 
national constitution should be maintained in ail their length and breadth. 
They are the only means of protection left to the people. If thèse unequal 
taxes can be imposed upon the class of corporations named in the consti- 
tution, the position of the parties can be reversed, and the unequal tax 
now throivn upon the corporations may hereafter be imposed upon the 
other parties. If thèse can be taxed without a hearing, then ail or any 
class of persans can be taxed without a hearing; and if there is good 
ground for the alarm manifested by the counsel of the plaintif, such 
corporations, when they acquire the depreeated power and control indi- 
cated, will not be likely to be slow in shifting the unequal burden to the 
other side. There is, therefore, upon that hypothesis, no safety to the 
people, except in mostrigidly maintaining the guaranties of the fowrteenth 
amendment in their bro&dest scope. 

4. Upon the point as to whether the provision of the state consti- 
tution under which the tax in question was levied is valid by virtue 
of the power of the state over corporations under the authority re- 
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served to the state under the constitution, to amend, alter, or repeal 
the laws under which they were organized, or otherwise, I refer to 
the quite full discussion of the point under the sixth head in my opin- 
ion in the San Mateo Case, 8 Sawy. 304; [S. C. 13 Fed. Rep. 147, 
722.] I shall, however, make some additional observations. 

In order to sustain the validity of the tax on that ground, the con- 
stitutional provision must operate as an amendaient to the gênerai 
statute of Galifornia, by which it imposes upon railroad and other 
quasi public corporations under the amended statute, as a condition 
of their continued existence, a liability to be taxed otherwise than as 
natural persons and other corporations are taxed. It is not pre- 
tended by anybody that any express intention to amend tbe act re- 
lating to corporations is found in the new constitution, or that any 
référence is anywhere made to the act. The opération of theamend- 
ment of the statute is sought to be worked out by imphcations, and 
the necessities of the case which require the tax to be sustained on 
that ground, as there is no other on which it can rest. But repeals 
or amendments of statutes by implication never were favored; and 
under our constitution, limiting the power of the législature to the 
passage of acts embracing but a single subject, which must be ex- 
pressed in the title of the act, and forbidding an amendment, other- 
wise than by re-enacting the whole section as amended, would scem 
to render the rule still more restrictive in its opération. No référence 
to this matter of taxation is made in any part of the ohapter devoted 
to corporations. The provision is found in the chapter providing for 
taxation, and which deals with taxation, and only taxation, as taxation. 
It is manifest that the idea of amending the act relating to corpora- 
tions was never contemplated by the convention in framing, or the 
people in adopting, the constitution. We are satisfied that the 
charge must be sustained, if sustained at ail, only as a tax, with- 
out référence to the power of the state to impose f urther conditions 
upon corporations not imposed at their création, by amendment 
to the gênerai laws under which they became incorporated. 

But if the state, under its power to amend the laws under which 
corporations are formed, is entitled to impose this charge, not im- 
posed upon natural persons and other corporations under like cir- 
cumstances, as a condition of its continued future existence, the cor- 
poration is not bound to accept the condition and go on. No char- 
ter can be forced upon an association of natural persons, and no new 
or more onerous conditions can be forced upon a corporation already 
formed. It may elect to dissolve and retire from the field of enter- 
prise oecupied rather than accept the new conditions; and such con- 
ditions might be imposed as would compel that course. But until 
accepted they form no part of the charter, and impose no new valid obli- 
gations. An acceptance of the new conditions cannot be presumed 
while the corporation is protesting that none hâve been imposed; 
or, if attempted to be imposed, is insisting that they are invalid, 
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void, and of no effect; and in every way, and by ail means in its 
power, is resisting the attempt of the state to give effect to this as- 
sumed change in its rights and obligations, while it is still denying 
the power of the state to make the change. Till the corporation 
elects to accept the new conditions imposed, or gives some évidence 
of such élection, rather than dissolve, there is no implied promise or 
obligation to assume the additional burdens laid upon it, or, as in 
this instance, to pay the additional tax thus imposed in invitum, upon 
which an action can be maintained. This corporation, like every 
other person against whom a right is claimed, certainly is entitled 
to litigate the question whether any new valid obligations or condi- 
tions hâve been imposed upon it, before it can be called upon to dé- 
termine whether it will dissolve and retire, or accept the conditions 
and proceed. A refusai to accept, surely, can give no right of action, 
tvhich dépends upon acceptance. If there is any remedy in behalf of 
the state against a corporation declining to accept, but still continuing 
to exercise its functions in violation of the existing law, it is by some 
proceeding in the courts, in the nature of an information, to dissolve 
the corporation and wind up its affairs; and this, it appears to me, 
is the remedy in this case, if there is an amendment to the act under 
which the défendant is incorporated, imposing the liability of this un- 
equal and unjust tax upon it, as a condition of its continued exist- 
ence, and the corporation refuses to accept it or to submit to it. 

The doctrine asserted and sought to be maintained, that because 
a corporation owes its origin and existence to the state, — ^^is a créature 
of the state, — it and ail its belongings are under the arbitrary power 
and control, and at the absolute mercy, of the state, is monstrous. 
The state, through gênerai laws applicable to ail similar corpora- 
tions, may abolish corporations, may take away tbeir facultiea, may 
enlarge or restriet their powers and functions for the future ; but it 
oannot lay its hand upon their lawful acquisitions or property, other- 
wise than as upon the acquisitions and property of natural persons. 
Although the title and management of thèse are vested in the idéal 
being called a corporation, the ultimate property is in the corporators, 
and their rights in the property and acquisitions are as sacred in their 
corporate as in any other of their relations to Society, or to the state. 

Had the state constitution provided that the property of corpora- 
tions might be taken for public use without any compensation, and 
without a trial or hearing of any kind, suoh as for the sites of public 
buildings, public streets or squares, or for the use of railways, and 
the corporations had denied and resisted the validity of such provision, 
I apprehend that no court would hold that because it did not imme- 
diately dissolve and retire from business, upon the adoption of such 
a provision, that it had been accepted, and thenceforth become one 
of the conditions of the future continued existence of the corporation, 
and, in conséquence of the fact, that its property might thenceforth 
be arbitrarily taken and appropriated to public use without any 
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hearing or compensation. Yet such a provision would be no moi-e 
monstrous than the doctrine sought to be maintained. Indeed, it is 
the necessary logical séquence of the doctrine. 

From thèse considérations, and those expressed upon this point in 
the San Mateo Case, and from the expressed terms of the constitution 
itself, it is clear to me that the provision in questibn attempts to pro- 
vide only for exercising the sovereign power of taxation, bas no other 
end to accomplish, and accomplisbes no other purpose; and that the 
rights of the parties must be determined on that hypothesis alone, — 
that is to say, the hypothesis that this charge is a tax merely, without 
any référence to a change of the fundamental conditions upon which 
the corporation is to continue in existence. If not, then that the new 
conditions bave not been accepted, and there is no ground upon which 
this action can be maintained. The suit is simply one at law for a 
tax, and nothing else, and the plaintifE must recover on that theory, 
and on the case made, or not at ail. If this tax can be imposed upon 
the défendant simply because it is a corporation, vehen it could not 
be imposed upon natural persons holding, owning, and using its prop- 
erty under like conditions in ail other respects, then it would be diifi- 
cult to point out what rights are left to corporations, or natural per- 
sons in their corporate relations, which the state, under the fourteenth 
amendment, or otherwise, is bound to respect. 

5. At the time of the assessment and îevy of the tax in question 
there was a deed of trust in existence, and operative, to secure a large 
indebtedness, executed by défendant to D. 0. Mills and Lloyd Tevis 
before the adoption of the présent constitution of the state of Cali- 
fornia, which covered the Southern Pacific Eailroad, its track, dépôts, 
rolling stock, and ail appurtenances, — the road aggregating 1,160 
miles in length, of which over 700 are oompleted and in opération. 
It also covered ail the lands granted by the United States to aid in 
the construction of said railroad, aggregating, as estimated, 10,000,- 
000 acres, after excluding reserved lands embraced in the statutory 
description. This deed of trust or mortgage was duly recorded in 
the several counties of the state through which the road extended 
and in which the lands were situated. 

A portion of the road and lands mortgaged is situated in the 
county of Santa Clara. The mortgage was for $46,000 per mile, of 
which amount bonds bave been issued to the amount of $39,000 per 
mile. The lands mortgaged, so far as they had been patented, in- 
cluding the lands in Santa Clara, had been taxed to défendant in the 
several counties in which they were situated, at their full value, and 
without any réduction on account of the mortgage, and the taxes duly 
paid. So, also, no réduction in the amount of the assessed value of 
the road, rolling stock, etc., was made in conséquence. Thua, ail the 
property embraced in the mortgage was taxed to the défendant at its 
full value, without any réduction in the amount on account of the 
mortgage. The trust deed contains the following covenant : 
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"And the said party of the flrst part hereby agrées and covenants to and 
with the said parties of the second part, and their successors iu trust, that it 
will pay ail ordinary and extraordinary taxes, assessments, and other publie 
burdens and charges whieh may be imposed upon the property herein de- 
scribed, and hereby mortgaged, and every part therewf ; and the said parties of 
the second part, the survivor of them or their successors in said trust, or any 
one or more of the holders of said bonds, may, in case of default of the said 
party of the flrst part in tliis behalf, pay and discharge the same, and other 
lien or incumbrance upon said property which may in any way, either in 
law or equity, be or become, in effect, a charge or lien thereon prior to thèse 
présents, or to which this mortgage may be subjeet or subordinate, and for 
ail payments thus made the parties so making the same shall be allowed 
interest thereon at the rate of 7 per centum per annum, and such payments, 
with the interest thereon, shall be, and are hereby, secured to them by thèse 
présents, and declared to be payable and coUectible in the same sort of cur- 
rency or money wherein they shall hâve been paid, and the same shall be pay- 
able by said party of the flrst part to said parties of the second part, upon de- 
mand, in trust for the party or parties paying the same, and may be paid out 
of the proceeds of the sale of said property and franchises hereinbefore pro- 
vided." 

It is gravely and earnestly insisted hère that under this cove- 
nant the défendant had bound itself to the trustées to pay the whole 
taxes assessed upon the property covered by the mortgage; that if 
the tax should be assessed upon défendant, and there should be a 
recovery in this case and payment of the judgment, the défendant 
would pay no more than it is bound to pay under the covenant in the 
trust deed, and could not be injured; therefore, the tax is valid and 
a recovery should be had in this action, even though the tax, as 
levied against the défendant, is unauthorized by any valid law, or 
was levied without the authority of any law. It would seem to be 
only necessary to state the proposition to make manifest its fallacy, 
The proposition in substance is that, if a valid tax had been levied, 
the défendant had bound itself by a contract to protect a third party 
with whom the plaintiff is not in privity against it, by payment, or 
allowing such third party to pay it, and make it a secured charge 
against défendant. And since this is so, although it is not author- 
ized by any valid law, it would not injure the défendant to levy the 
tax against it, and compel it to pay the whole amount of tax that 
ought to hâve been properly levied on somebody on aocount of the 
property; therefore, the plaintiff ought to recover, although there is 
no valid tax levied against him or anybody else, — no tax for which 
anybody is now legally liable. Somebody ought to bave been made 
personally liable to pay this tax by a proper and légal assessment 
of it ; and if anybody had been made liable, défendant would hâve 
been bound to pay it under its covenant ; but there was no valid as- 
sessment, either against the défendant or anybody else, yet the dé- 
fendant is personally liable and plaintiff ought to recover. Such is, 
in effect, the reasoning, though not expressed in that language, pre- 
sented to us. 

This tax as levied is either valid, as properly levied under the 
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law, or it îs void, and its validity must dépend upon the law. It 
cannût dépend upon the fact that private parties, by an anterior 
contract, with which the state and county are not in privity, had a 
stipulation as to which should pay any tax properly levied. If valid 
as against défendant, so as to make it personally responsible, then 
the plaintiff is entitled to recover, whether it would be injured or not, 
and there is no need to invoke the principle that défendant cannot 
be injured by doing what it is insisted it in good morals ought to do. 
If the tas, as levied, is not valid, and a légal personal charge upon 
the défendant, under the law, without regard to any contract between 
private parties as to who shall pay a valid tax upon the land when 
levied, then there is no valid tax or personal charge against any- 
body, for no tax purports to hâve been levied against the trustées in 
the trust deed, or against the holders of the e^ecurity. There is no 
tax upon which the covenant can operate. This action îs not based 
upon moral equities, or even upon equities recognized and enforced 
by courts of equity. It is a dry action at law to recover what is 
alleged to be a sum of money legally due, and for which the défend- 
ant is legally, personally, liable by reason of a valid levy of a tax 
against it. That is the cause of action alleged, and upon that a 
recovery must be had, if at ail, and aecording to the allegata of the 
complaint. This is not a suit in equity to enforce a lien for a tax. 
It is not an application for an injunction against the collection of 
■fche tax, in which, possibly, the court might consider whether there 
were any equities which should call upon it to deny the injunction 
or relief affirmatively sought. It is not a case for the exercise of 
discrétion. It is an action resting upon a strictly légal personal lia- 
bility. It is not enough that a valid tax, to some extent, might hâve 
been levied. There must be such a tax as throws a légal liability 
upon the défendant to pay to the plaintiff the sum claimed, or there 
can be no recovery. But had there been a valid tax levied against 
the covenantee or mortgagee on account of the property, this would 
not hâve authorized a recovery against défendant by reason of the 
covenant alone. The covenant cannot affect the case, The covenant 
was between the défendant and the trustées, for the benefit of the 
latter, or rather the bondholders secured, and not for the benefit of 
the plaintiff. The plaintiff is not in privity with them. But sup- 
pose the covenant had been between défendant, upon a due considéra- 
tion, and the trustées, expressly made for the benefit of the plaintiff, 
in such form, if such could be, as to give plaintiff a rigbt of action 
on the covenant. It would be necessary to set out the contract on 
which the right of action rested, and make it the basis or ground of 
action. Nothing of the kind has been done. The theory of this 
action is that a valid tax has been legally assessed against défendant, 
for which it is personily liable under the constitution, and a recovery 
is sought on that ground in the complaint, and upon no other; and 
it can be had upon no other. 
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There were two kinds of covenants in use in mortgages and trust 
deeds at the time the trust deed in question was executed; one a cov- 
enant that the mortgagor would pay ail taxes that might be assessed 
on the mortgaged property, and in default of payment that the mort- 
gagee might pay it himself for the protection of his security, and 
upon such payment that the taxes so paid should be added to the 
debt and draw like interest. This was simply to protect hia security 
against other parties who might subsequently acquire liens, and to 
convert his advances into principal and fix the rate of interest. The 
purpose of this covenant was not to render the mortgagor Jiable to 
pay a tax which he was not already liable to pay, but it was to enable 
the mortgagee to pay it for his own protection, in case the mortgagor 
did not, and take away the voluntary character of the payment, so 
that he could convert it into a secureddebt, drawing interest as a 
part of the principal. The other was that the mortgagor would pay 
not only ail taxes levied on the mortgaged property, but also aU 
taxes that should be levied upon the moneys loaned and secured. 
This was an indirect way of increasing the interest paid on the loan, 
and imposed an additional burden upon the mortgagor. This last 
covenant is now forbidden and rendered void under the new consti- 
tution. 

The covenant in the mortgage in this case is clearly of the first 
kind. It only required the mortgagor to pay the taxes or liens which 
it was at that time hound to pay without the covenant, and in no way 
extended its liahility. A law or constitutioilal provision which should 
compel him to pay the taxes assessed upon the property of the mort- 
gagee would enlarge his liability beyond that covered by his cove- 
nant, and be void. This covenant only extended to taxes for which 
the défendant was already liable. Besides., if no valid tax bas been 
levied, then the case is not within the covenant, for the défendant 
cannot be called upon under the covenant to pay a tax absolutely 
void. 

Again, suppose the covenant had been in a mortgage or trust deed 
between two natural persons, made at the same time, the sum se- 
cured being the whole value of the property. Under the constitu- 
tional provision in question, the value of the security, which, in the 
case supposed, is the whole value of the property, must be assessed 
to the holder of the security, and made a personal charge on him 
alone. It could not be asssessed to the mortgagor, and made a per- 
sonal charge or liability on him, and enforced by a suit for a personal 
judgment, because there is no statute or constitutional provision pur- 
porting to authorize such a proceeding. Yet he has covenanted with 
the holder of the security, in the same sensé as in the trust deed 
in question, to pay the whole tax levied on the land, and he would 
not be injured, according to the theory of the plaintiff, if the whole 
tax should be assessed and recovered against him. If such assess- 
ment should be made against the mortgagor instead of the mortgagee, 
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without any law for it, or even purporting to authorize it, and a suit 
be brought to recover a personal judgment for the amount, I appre- 
hend that no eounsel would be found bold enough to urge that the 
utter invalidity of the tax is no défense against the suit, for the rea- 
son that if a proper tax had been levied against the proper party, he 
would be bound by his covenant with that party, for the protection of 
that party's interest alone, to pay the tax, and therefore he is not 
injured. If such an action, under such circumstances, could not be 
maintained against the mortgagor, then it cannot be maintained 
against the mortgagor in this case; otherwise there is one law for 
this défendant, and another law for natural persons, occupying in ail 
respects, with référence to their property, precisely the same situa- 
tion; and there ig a manifest déniai of the equal protection of the 
laws in this particular, as well as in others. They are not e(jual be- 
fore the laws. If the constitutional provision in question is void, 
then there is no law under which this tax could be levied against de- 
fendant, and it is utterly void and cannot form the basis for a recov- 
ery. 

In my judgment the provisions ot the state constitution upon which 
the validity of this tax and the right to recover alone rest, violate 
the provisions of the fourteenth amendment in question in four vital 
particulars : 

(1) They assess railroad ana other quasi public corporations upon a différ- 
ent basis from that adopted with respect to natural persons and other corpo- 
rations similarly situated with respect to tbeir property in tlie particulars in 
thèse opinions, and in the opinions in the San Mateo Case pointed out. 

(2) They provide, with respect to ail property other thau railroads oper- 
ated in more than one county, an opportunity to be heard in the course of the 
proceeding to assess their property before the assesstnent becomes irrevocably 
flxed, while they afford no such notice or opportunity to be heard with référ- 
ence to j'ailroads operated in more than one county, and in both thèse partic- 
ulars deny to the défendant the equal protection of the laws, within the niean- 
ing of the fourteenth amendment to the national constitution. 

(3) In not affording notice and an opportunity to be heard before the tax 
becomes finally aud irrevocably flxed, they deprive the défendant of its prop- 
erty without due process of law. 

(4) In assessing a tax, and enforcing it as a personal liability against de- 
fendant upon property which it does not own, but which is owned by otliei- 
parties, who pay no tax upon it, the defendant's property, to the extentof tlie 
amount taken beyond his proper share of the public burden, is taken for public 
use, both without due process of law and without compensation. 

As there must be judgment for défendant upon the points arising 
under the national constitution, it is unnecessary for us to extend 
thèse opinions by examining the questions arising alone under the state 
laws and constitution, over which we would hâve had no jurisdiction 
but for the fact that the questions already discussed are in the case. 
Those are questions more properly belonging to the state courts. We 
hâve found the facts in the case, however, and if it should turn out 
that we are in error upon the points decided, the suprême court will 
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be called upon to décide those questions also. If we are not in error, 
then those questions will, doubtless, be left to the state courts, whera 
they properly belong. 

For the reasons herein, and in the opinion of the presiding justice 
Btated, in addition to those given in the several opinions delivered in 
the San Mateo Case, I think judgment should be rendjred for défend- 
ant as directed. 

Limitation on Biqht to Tax. In the American System of taxation there 
are limitations upon the right.» Neither the unliraited powers of a state to 
tax, nor any of its large police powers, can be exercised to such an extent as 
to worli a practical assumption of the powers conferred by the constitution 
upon congresa.^ The attempt to use such power is an abuse, because it is the 
usurpation of a power which the people of a single state cannot give.' The 
means and instruments of one power are not taxable by another po w^r.* The 
sovereignty of the state extends to everything which exists by its ( wii author- 
ity or is introduced by its permission, but not to those means which are em- 
ployed to carry into exécution powers conferred on the gênerai government 
by the people of the United States.^ And this prohibition is not derived from 
the power of congress to regulate commerce.^ The doctrine which exempts 
the instrumentallties of the fédéral government from the influence of state 
législation is not founded on any express provision of the constitution, but 
upon the implied necessity for tlie use cl such instruments by the fédéral go - 
ernment.' 

Means and Insteumentalities of Goveknmbnt. The means neces- 
sary and proper to carry into efîect the powers of government are vested by 
the United States constitution in congress.* They must bear soine relation 
to the fltness of things, and to the end to be accomplished.' There must be 
some relation between the means and the end,'" though the relationship need 
not be direct and immédiate." The word " necessary " does not mean abso- 
lutely necessary, nor does it imply the use of only direct means ; ^^ " necessary " 
and "proper" are synonymous,*' and require that the means should be appro- 
priate." The word, as used in this connection, means suitable and proper for 
carrying ont the powers granted.»» States hâve no power, by taxation or other- 
wise, to retard, impede, burden, or in any manner control the opération of 
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the constitutional law vested in the gênerai government.' Congress may 
exempt from state taxation tiie means eraployed by government in tl)e exer- 
cise o£ ita powers.2 States cannot tax the instruraentalities of the fédéral 
government einployed in the performance of its proper function.^ ïhe right 
of exemption is limited by the principle that state législation, which does not 
impair the usefulness or capability of such instruments to serve the govern- 
ment, is not within the rule of prohibition;^ nor are taxes which only re- 
motely afifect the efficient exercise of the powers of government.^ 

Pboperty and Appliancbs of GoveplNment. Property used as the 
means and appliances of government, either state or national, is not within 
the reach of the taxing power of the other ; " but the property of the agent of 
the gênerai government may be subjected to state taxation.' Corporations 
owning railroads can claim no exemption from taxation based on an implica- 
tion that theyare means and appliances essential to the opérations of the gov- 
ernment;* but where a railroad is chartered by congress, and the government 
has important interests, with some power of control, the states hâve no power 
to tax.' Private railroad companies are entitled to no exemptions as being 
means and instruments of the opérations of the gênerai government." The 
property of a railroad company is not exempt from state taxation, though the 
railroad was part of a System of roads coiistructed under the direction and 
authority of the United States, and largely for the purposes of the gênerai 
government." When congress has not interposed to protect the property of 
persons and corporations employed in government service from taxation, state 
taxation is not obnoxious.i^ So the right to tax a railroad company is not af- 
fected by the fact that its property is mortgaged to the United States.*' 

Exemption of Eailroad Propebty by Chabteb. The property of a 
railroad company may be by its charter exempted from taxation, and when 
ail the property of a railroad company is exempt its franchise is also, and such 
charter is a contract, the obligation of which is inviolable;'* and if the stock is 
by law exempt the property is also, as the capital stock is but a représentative 
of the property.15 The exemption from taxation for county purposes will not 
necessarily exiempt from taxation for municipal, school, or other purposes." 
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A législative act, exempting shares of stock in railroad companies from aa- 
sessment, has référence to railroads worfced by steam.* A railroad exempted 
by a flrst act from taxation is not liable as against first bondholders, although 
made liable by a second act, which authorized the issue of second bonds on 
condition of a release of such exemption.^ Where the board of railroad as- 
sessors, acting under appointment by the state, was proceeding under an im- 
perative statute to assess the property of several railroad companies whose 
road extended through a number of counties and towns, and whose charters 
eontained exemptions of property from taxation, the companies were entitled 
to a temporary injunction until the questions could be heard and determined.^ 
ïhe provisions of the statute providing for taxation of the property of rail- 
roads, are not invalid by reason of the fact that lands improved by having a 
railroad built on them are not made taxable until they hâve been so improved 
10 years.* Where there is no provision reserving the right to repeal or aniend 
the charter, and the exemption from taxation therein granted, it is within the 
protection of the constitution of tbe United States and is beyond the power 
of a subséquent législature to repeal or impair.^ The gênerai purpose of the 
gênerai corporation and railroad laws is to confer certain powers and privi- 
lèges, and impose certain duties and liabilities, in the absence of any stipula- 
tions or provisions eontained in spécial charters subsequently granted. Where 
inconsistencies occur, it must be understood that previous restrictions were 
intended to be reraoved.' The effect of the statute for the taxation of rail- 
roads, is to subject the property of ail railroad corporations of a character to 
be beneflted by local improvements to spécial assessment for the costs of 
such improvements J The charter of a railroad company providing "that no 
other tax or impost shall be levied or assessed upon said company," does not 
include spécial levies for internai improvements.' 

Réservation of Power to Alter or Amend. Grants of immunity from 
taxation must always be construed most favorably to the state, and where the 
power over them is reserved to the législature, it cannot be said that they 
constitute a contract protected by the constitution of the United States from 
being altered or repealed by the législature.' When the power to alter or 
amend is reserved in the state constitution, or in gênerai laws on the subject, 
or in the spécial act of incorporation, its exercise does not impair the contract 
of which it forms a part.'* It may repeal a clause in a charter exempting from 
taxation," or may impose a tax différent from that stipulated in the charter.'^ 
When a charter itself or a gênerai statute pro vides that the charter is subject 
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to repeal or modification by the législature, the législature has the right to 
exercise its power summarily and at will, and its action, being a législative 
and net a judicial act, cannot be reviewed by the courts, unless it violâtes the 
principles of natural justice.' A spécial law, granting to a corporation a cer- 
tain privilège or franchise, and which contains no express repealing clause, 
does not restriot or impair the opération of a gênerai law which reserves to 
the législature the power to revoke the franchise.^ 

PowEK ovEE Peivate Coepoeations. The législature has the same 
right of gênerai coritrol over corporations that it has over natural persons,' 
and any privilèges which may exempt a corporation from burdens common to 
individuals do not flow necessarily from the charter, but must be expressed 
in it, or they do not exist.^ If the right is reserved to alter the charter, the 
right to tax is conferred.^ or the right to repeal a temporary rate and impose 
another and higher rate.' Where the charter reserves power in the légis- 
lature to alter, amend, or repeal the charter, it cannot exempt property from 
taxation beyond the power of another législature.' Although a power of al- 
tération and repeal may be reserved in a charter, yet a provision exerapting 
the corporation from ail other taxes than the one specifled in the charter, is 
not affected by a subséquent gênerai tax act declaring ail lands liable to tax- 
ation, and repealing ail acts and parts of acts inconsistent with its provisons.* 
A statute which déclares that ail charters of corporations granted after its 
passage may be altered, amended, or repealed, does not necessarily apply to 
suppléments to an existing charter, though enacted subsequently to the stat- 
ute.' ïhe right of amendraent, altération, or repeal, reserved in the charter, 
affects the entire relation between the state and the corporation, and places 
under législative control ail the rights, privilèges, and immunities derived 
by charter directly from the state;'" but the altérations must be reasonable, 
must be made in good faith, and be consistent with the object and scope of 
the incorporation. 11 The amendment of a charter of a corporation, by chang- 
ing it from a canal «ompany to a railroad company, did not affect the ex- 
emption in the original charter. '^ A charter with a guaranty against repeal 
and altération, but with no grant of immunity from taxation, is not an exemp- 
tion from taxation under a subséquent tax law.'^ Where the gênerai statutes 
provide that every act of incorporation shall be subject to amendment, altéra- 
tion, or repeal, at the pleasure of the législature, the charter of a street rail- 
road Company may be repealed and its franchise transferred to another," 

New Orléans v. St. Anna's Asylam, 31 La. Railroad Co. 23 Mo. 107 j Thorpe v. R. & B. R.Co. 
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Bangor, etc., R. Co. 7. Smith, 47 Me. 34; West R. Co. 12 Blatchf. 467. 
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Uniformitt in Mode of Assessment. Uniformity in taxing implies 
equality in the burden of taxation, and this equality of burden cannot exist 
without uniformity in tlie mode of assessment, as well as in the rate of tax- 
ation.i The rule of uniformity extends to taxation by cities, towns, and 
counties, as well as to taxes levied by the state;* but local taxes may be 
levied on différent Systems in différent districts, even where they are for the 
benefit of the whole state.* 

Due Process of Law. The principle is universal that no man's property 
can be taken from him without his consent, express or iraplied, except by due 
course of law.* The phrase "due process of law" does uot in ail cases neces- 
sarily require judicial proceedings.^ It is intended to secure the right of trial 
according to the forms of law.* " Due process of law " means such an exer- 
tion of the powers of government as the settled maxims of the law permit 
and sanction; 7 a law existing at the time of vesting of rights;* a présent 
existing rule, and not an ex post facto law.» It means law in its regular 
course of administration through courts of justice; ^ a légal proceeding under 
direction of a court ;ii a timely regular proceeding to judgment and exécu- 
tion ;ï2 and generally implies and includes parties, judge, regular allégations, 
and a trial according to some settled course of judicial proceedings." The 
term, when applied to judicial procédure, means a course of légal procédure 
according to those rules and principles established by our jurisprudence for 
the protection and enforcement of private rights.** There must be a compé- 
tent tribunal, and the party affected must be brought within the jurisdiction,!' 
and does nut necessai'ily import a trial by jury." In proceedings under the' 
statute the parties are not entitled to a jury trial of any issue except of the 
payment of the tax or the exemption of the property from taxation." The 
tax-payer bas no right to hâve a constitutional jury impaneled for the pur- 
pose of determining the rate of the levy and the assessable value of his prop- 
erty for the purpose of taxation.** To pursue every delinquent liable to pay 
taxes through the forms of process and a jury trial would materially infipede, 
if not whoUy obstruct, the collection of the revenue.*' Although differing 
from proceedings in courts of justice, the gênerai System of procédure for the 
levy and collection of taxes which is established in "this country, is, within the 

iRailroad Tax Cases, 13 Fed.Rep.rSSj S. 0. Porter,4Hlll, 146s Wynehamerv.7eopIe, 13N. Y. 
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meaning of the constitution, due process of law.' It simply requires tliat a 
person sliould be brouglit into courtaud hâve an opportunity to prove any fact 
for his protection. 2 It implies the right of the person aflfected thereby to be 
présent before the tribunal which prouounces judgraent, to be heard by testi- 
mony or otherwise, and to hâve the right to controvert by proof any material 
facts which bear on the question of right; and if any question of fact or liability 
is conclusively presumed against him, it is not due process of law.' ïhe 
revenue laws of a state tnay be in harmony with the fourteenth amendment, 
which déclares that no state shall deprive any person of life, liberty, or prop- 
erty without due process of law, although they do not provide that a person 
shall hâve an opportunity to be présent when a tax is assessed against him, 
or that the tax shall be coUected by suit.'' It inchides summary remédies.^ 
Administrative process of the customary sort is as much due process of law 
as judicial process.' The owner of the property so distrained and sold is not 
thereby deprived of it without due process of law.' Where ample provision 
is made for inquiry as to damages before a compétent court, and for a review 
of the proceedings of the court of original jurisdiction, upon appeal to the 
highest court of the state, it is due process of law.* A statu te which gives 
a person against whom taxes are assessed a right to enjoin their collection and 
hâve their validity judicially determined, is due process of law, though he 
be required, as in other injunction caàes, to give seeurity in advance.' It is 
a difflcalt attempt to give an authoritatiye définition of what it is for a state 
to deprive a person of his life, liberty, or property without due process of law, 
within the meaning of this amendmenL The enunciation of the principles 
which govern each case as it arisea is tïie Jjetter mode of arriving at a Sound 
définition."" A party is not deprived of bis property without due process of 
law by the enforced collection of taxes, merely because they, in individual 
cases, work hardships or impose unequal burdens." The fourteenth amend- 
ment does not employ the phrase "due process of law " in any new 8ense,,but 
as employed in the state constitution. ^^ The provisions in the state constitu- 
tion that no one shall be deprived of any of the rights or privilèges, etc., 
unless by the law of the land, etc., and that no person shall be deprived of 
property without due process of law, are not limitations upon the taxing 
power vested in the législature. The imposition of a tax or of an assessment 
as a tax does not deprive the citizen of any rights or property, within the true 
intent and meaning of such provision.'* The constitutional inhibition against 
taking private property for public use without compensation to the owner, 
has référence solely to the taking of private property for public use under 
the right of eniinent domain.^* Where private property is taken under the 
taxing power, the tax-payer receives just compensation in the protection af- 
forded him by government.i^ Statutes which violate the constitutional pro- 
vision, that . property cannot be taken "without due process of law," cannot 
hâve the efEect to validate tax sales made under a prier statute." 

Eqtjal Protection of the Latvs. The provision as to equal protection 
of the laws contemplâtes the protection of persons and classes of persons 
against unjust discrimination by a state, but it does not relate to territorial 

iKelly V. Plttaburgh, 104 U. S. 78; Railroad «Kent v. Kentland, 62 Ind. 291; Pearsoa y, 
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or municipal arrangements made for différent portions of the state, for a state 
may eatablisli one system of law in one portion of its territory and anotlier 
System in another portion, provided it doea not abridge the privilèges and im- 
munities of citizens of tiie United States, nor deprive a person of his rights 
witliout due process of law, nor deny any person within its jurisdiction àii 
equal protection of tlie law.i The provision in a state constitution requiring 
the property of railroad companies operated in more than one county to be 
assessod by'the state board of equalization, is not in conflict with the provis- 
ion of the fourteenth amendment which provides that " no state shall deny 
to any person the equal protection of thé laws." The provision is self-execub» 
ing, and the power may be executed without any statute.^ The fact that the 
value of one kind of property is to be ascertained by one offlcer or board, and 
the value of another by another, eachclothed with the duty and responsibility 
of ascertaining the actual value, does notoperateto deprive the owners of 
either kind of property of légal protection ; * but a system of taxation pre- 
scribing différent modes of assessing the value of property of natural persons 
and the property of raUroad corporations as the basis of taxation, is a depart- 
ure from the rule of equality and uniformity.* Equal protection of the law 
implies not only equal accessibility to courts for the protection or redress of 
wrongs and the enforcement of rights, but equal exemption with others of the 
same class from ail charges and burdens of every kind." A law which dé- 
clares that one class of persons shall hâve no redress, which redress is given 
to ail by the gênerai statutes, is in conflict with this amendment. While the 
gênerai statute remaius in force for the protection of one class of persons 
within the jurisdiction of the state. it must remain in force for the protection 
of ail others similarly situated.° The fourteenth amendment imposes a lim- 
itation on the taxing power of the state as to "equal protection of the laws," 
which forbids inequality in exactions of every kind, and among them that of 
nnequal taxation.' The equal protection of the laws to any one implies not 
only that he has a right to resort, on the same terms with others, to the courts 
of the country for the security of his person and property, and the prévention 
and redress of wrongs and the enforcement of contracta, but also that he is 
exempt from any greater burdens or charges than such as are equally imposed 
npon ail others under like circumstances. It forbids unequal exactions of any 
kind, and among them that of unequal taxation.' This provision of the con- 
stitution is not in conflict with the fourteenth amendment, providing that no 
state shall "deny to any peraon within Its jurisdiction the equal protection of 
the laws." This provision applies to natural persons only, and not to corpo- 
rations or artificial persons.» 

RiOHT TO A Heabino. It ifl a fundamental principle that before a person 
can be deprived of a right, even by judlcial suit, he must hâve notice, and 
reasonable opportunity to be heard in défense of his rights. "> A tribunal in- 
vested by law with power to affect the property of a subject Is bound to give 
such subject an opportunity of belng heard before it proceeds. The rule is of 
universal application, and is founded on the plainest prihciples of justice.'* The 
power to tax is plenary, but taxation implies public Interest, and also that the 
proceedings are in pais, in some of which the tax-payers bave a right to a 
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hearing; and any attempt to levy the burden in disregard of those principles 
tnust be inoperative.^ No person ean be deprived of bis property withoufc a 
hearing, and this constitutional provision may apply to the assessment of 
taxes for the support of government.'' If a party is illegally deprived of op- 
portunity for a hearing in opposition to the assessment, tlae defect is jurisdic- 
tional, and cannot be cured.^ No statute should be so construed, if such con- 
struction can be avoided, as to leave it possible for any raan to forfait or lose 
bis property without ever having the opportunity of testing by suit the le- 
gality of the proceedings by which it is proposed to divest him thereof.* Op- 
portunity to be lieard must be afforded at the time and place flxed by law.^ 
Although the statute empowers to act without giving notice to the persoiis to 
be injuriously affected by its action, yet such notice must be giveu, siuce no 
person should be deprived of his property without an opportunity to be heard. 
The injustice of doing this counterbalances the inconvenience of giving the 
notice.^ After the assessment is completed, no increase in valuation can le- 
gally be made without notice, actual or constructive, to the tax-payer, and op- 
portunity to be heard;' but a party's right to be heard in abatemeiit may he 
made to dépend on his furnishing a listof his property for taxation, as a pen- 
alty for the neglect.' The revenue laws of a state may be in harmony, although 
they do not provide that a person shall hâve an opportunity to be présent 
when a tax is assessed against him, or that the tax shall be collected by suit.» 

Notice Essential. Taxing offlcers hâve no absolute power totax as they 
may choose without giving any notice to the owner of the property taxed ; the 
gênerai principles of law oppose the exercise of such a power. ^^ If a law pro- 
vides for an opportunity for the tax-payer to be heard in respect to his assess- 
ment, and for notice of the time and place, the failure to give the notice is not 
a mère irregularity, but is fatal.ii Provisions of the statute as to notice of 
time and place of meetings of the board are compulsory, and compliance is 
a condition précèdent to the validity of the tax.^^ A compliance with ail the 
provisions of the statute, including tbe giving of notice to the tax-payer, must 
be regarded as compulsory, and as conditions précèdent to f urther action to 
charge him with a tax." It is required as a condition to a valid assessment." 
Notice, or the means of knowledge, is an essential élément of every just pro- 
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ceeding which affecta rights of persons or property.' Where notice is to be 
given both personally and by publication, a failure m either is fatal;* and no- 
tice by publication cannot be received as a substitute for a notice to be per- 
sonally delivered to the party;* it must be made to hlin personally or to his 
agent, or be left at his dwelling-house.^ Where the statute provides that 
the colleetor shall notify the tax-payer at least 10 days before the time of the 
meeting o£ the commissioners of appeal, a service upon the tenant is not suf- 
fleient.s A non-resident is not chargeable with constructive notice of the 
action of the assessors, and is under no obligation to appear before them.' 
Where the statute expressly authorizes service by publication of notice to ail 
parties interested, such service must be held sufficient to sustain the juris- 
diction,' An assessment of a tax to be paid by a corporation is not void be- 
cause made without notice, v?here a subséquent notice was given according 
to statute, and an appeal was provided f or.» ' Af ter a person bas listed ail his 
Personal property subject to taxation, it would be illégal for any peraon, with- 
out notice to the property owner, to increase his list or the ainount of his 
assessment.' After property is listed for taxation the valuation shall not 
be increased without notice." The tax-payer must take notice of the gên- 
erai law flxing the time and place of hearing."- A law imposing an assess- 
ment for a local iraprovement without notice to, and a hearing, or an oppor- 
tunity to be heard, on tlie part of the owner of the property to be assessed, 
has the effect to deprive him of his property without "due process of law," 
and is unconstitutional.i^ Notice to the parties to be aflected involves more 
than a semblance of benefît.*' 

Passage of Revenue Laws. Any law which provides for the assessment 
and collection of a tax to defray the expansés of the government is a revenue 
law.''' ïhey are those laws only whose principal object is the raising of rev- 
enue, and not those under which revenue may incidentally arise.'^ Courts will 
look behind the printed statute to the législative records to ascertain whether 
it was in fact passed in accordance with the forras and in the manner pre- 
scribed by the constitution.'* A journal is a public record of which courts 
may take judicial notice." The copies of journals certified by the secretary 
of State, and the printed journals published in obédience to law, are both com- 
pétent évidence of the proceeding of the législature; and, by virtue of statute, 
the copies of the daily journals kept by the clerks of the two bouses, and made 
by persons employed for the purpose, though notsworn public offlcers, in bound 
volumes, furnished by the secretary of state, and afterwards deposited and 
kept in his office, are officiai records in his custody, copies of which certified 

1 PhUadelphIa v. Miner, 49 Pa. St. 448. Il Methodist Prot. Chnrch t. Baltimore, 6 GUI. 

S Appeal of Powers, 29 Mich. 504. 391 ; O'Neal v. Bridge Co. 18 Md. 26. 

SMoultonr. BlaisdeU, 24 Ma.2S3j Lovejoy v. lastuart v. Palmer, 74N. Y. 183. 

Lunt, 48 Me. 377. See Lagroae v. Ralns, 48 Mo. iSAstor v. New York, 37 N. T. Super. Bô6; 

S36. Sharp v. Spier, 4 Hill, 76 ; Sharp T. Johnson, Id. 

* Schnshard v. Drake, 33 N. J. Law, 194. 96 ; Matter of Douglass, 46 N. Y. 48 ; la re Smith, 

tld. • B2N. Y. 526. 

«St.Panl V. Merritt, 7 Minn. 258. WPeyton v. Bliss, 1 Woolw. 173. 

ÎPritchard v. Madren, 24 Kan. 492; Giili R. M The Nashville, 4 Biss. 188. 

Co. V. Shepard, 9 Kan. 647; Fudge v. Fudge, 23 WWortlien v. Badgelt, 32 Ark. 49S, Burr T. 

Kan. 410. EosB, 19 Ark. 250; English v. Oliver, 28 Ark. 321 . 

«Com.T. Rtink, 26 Pa.St.235. Vinsant v. Knox, 27 Ark. 278; State v. Littlé 

«Grifflth V. Watson, 19 Kan. 27; Leavenworth Rock, etc., Co. 31 Ark. 716; Jones v. Hatchln. 

Co. V. Lang, 8 Kan. 284; Kansas Pac. R. Co. v. son, 43 Aia. 723; Snp'rs v. Heeiian, 2 Minn. 399 ; 

Russe]], Id. 664 ; Same t. Wyandotte Co. 16 Kan. Smlthee v. Garth, 33 Ark. 17. 

687. 17 Brownv.Nash, lWyo.86. See Eallroad Tax 

lORelfe T. ColumblaL.In8.Co.il Mo. App.374; Cases, 13 Fed. Rep. 722. 
Pacific R. Co. T. Oass Co. 63 Mo. 30. 
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by hira, are admissible upon settled rules of évidence.' The Word " hereafter " 
in a statute includes the year o£ the passage of tiie act.^ 

Taxation of Railroads — Oalifornia. The législature may tax rail- 
road property and telegraph lines within its limits.» Under the statutes of 
California a railroad must be taxed as real estate, and the portion situate in 
each county must be assessed in said county as so much land, like the ad- 
joining lands, without référence to its connections, or the uses to which it is 
put; and must be assessed at its " cash value," which is the amount at which 
the property would be appraised if taken In payment of a just debt, due from 
a Suivent debtor.^ The land and improvements thereon must be assessed sep- 
arately, like other real estate, and an assessment not made in the mode and 
on the principles stated is void.^ The road-bed is the foundation on which 
the superstructure of aroadwayrests; the roadway is the rightof way, which 
is property liable to taxation ; the rails in place constitute the superstructure. 
An assessment of thèse items separately does not constitute double taxation.' 
A description of the " roadway," by giving the termini.coursea, and distances, 
is sutticient.' IJnder the stàte constitution, the property of railroads and 
other quoM public corporations is subject to assessment and taxation, with- 
out déduction of the amount of any mortgage or like lien thereon.* The pro- 
vision of the constitution that railroads operated in more than one county 
shall be assessed by the state board of equalization is clearly self-executing, 
and the power thus conferred may be exercised without the aid of any stat- 
ute.' Railroad property must be assessed in the manner prescribed by the 
constitution ; that is, by the state board, without the aid of statute.'" An as- 
sessment made in strict accordance with the constitution, relating to assess- 
ment of railroad property, which violâtes the provisions of the fourteenth 
amendment to the constitution of the United States, is void.'' The provision 
of the constitution requiring the property of railroad companies operated in 
more than one county to be assessed by the state board of equalization, is not 
in contlict with the provision of the fourteenth amendment of the United 
States constitution, that " no state shall deny to any person the equal protec- 
tion of the laws." '^ The state board has not the power to increase or lower 
an individual assessment.'* The constitution of the state, so far as it relates 
to the state board of equalization, has référence to equalization between coun- 
ties ; and the same is true of the Political Code." The constitution does not 
in terms require that the assessed value of each item should be separately ap- 
portioned, and that the Political Code does not coutemplate such separate dis- 
tribution is apparent.'^ The word "person," as used in section 9 of article 13 
of the state constitution, relating to equalization of county assessment rolls, 
has no relation to assessments of property of railroad corporations operated 
in more than one county.'* Boards of supervisors of the several coUnties 

1 Amoskeag Nat. Bank v. Ottawa, 105 U. S. 667. 7San Francisco & Norlh. Pao. R. Co. T. State 

SPeople V. N. Y. Floating Dry-dock Co. 63 Board, 60 Cal. 12. 

How. Pr. 451. 8 Central Pac. R. Co. v. State Board of Equal. 

SPeople V. Central Pac. R. Co. 43 Cal. 398 j 60 Cal. 35. , 

Thomson v. Pao. R. Co. 9 Wall. 579. «S. F. & North. Pac. R. Co. T. State Board, 60 

IHuntington T. Cent. Pao. R. Co. 2 Sawy. 603. Cal. 12. 

See Albany & S. R. Co. v. Oaborn, 12 Barb. 226; lORailroad Tai Cases, 13 Fed. Rep. 749j People 

A. & W. R. Co. V. Canaan, 16 Barb. 244 ; S. & M. v. Sacramento Co. 8 Pac. 0. Law J. 103. 

R.Co. 14 111. 163; Tax Cases, 12 GUI. & J. 117; llSonoma Co. Tax Case, 13 Fed. Rep. 789. 

Mohawk & Hudson Rlv. R. Co. V. Clute, 4 Palge, 12 San Francisco & North. Pac. R. Co. v. Stata 

384. Board. 60 Cal. 12. 

6 Hnntington v. Cent. Pac. R. Co. 2 Sawy. 603. 18 Id. 

«San. Fran. & N. P. R. Co. t. Board of Equall. M Id. 

eatton, 60 Cal. 12. See Appeal of N. B. i M. R. lisid. 

Co. 32 Cal. 499. wCentral Pac. R. Co. v.Statc Board, 60 Cal.SS. 
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through which run railroads, operated in more than one county, hâve no 
jurisdietion to raise or lower the assessments placed upon the prbperty of 
such roads by the state board of equalization.i Ail property of a railroad, 
other than that mentioned in the constitution, must be assessed by local as- 
sessors In the manner preseribed by statute.^ The constitution does not 
require the assessment to cities and towns, and to counties, to be one act.' 
The sworn statenient required of the président of a railroad corporation is 
not binding upon the board, and raay be disregarded by it in the assessment.* 
The franchise of the Central Pacific Eailroad Company is property subjecfc to 
taxation, and is not exempt by reason of its being a meana or iastrumental- 
ity employed by congress to carry into opération the powers of the gênerai 
government.s 

Déductions of Moktgage Inteeest. Under thé state constitution the 
property of railroads and other quasi public corporations is subject to assess- 
ment and taxation without déduction of the amount of any mortgage or like 
lien thereon.8, Under section 4, art. 13, of the constitution of 1879, although 
the mortgaged property is liable, it is the duty of the mortgagee, and not of 
the mortgagor, to pay the taxes levied on the money, the payment of which is 
secured by the mortgage.' The tax is the debt of the mortgagee, and not of 
the mortgagor.' Courts hâve no authority to déclare that solvent debts are 
not taxable, beeause to tax them might amounfc to double taxation. The 
mode and manner of assessing doivent debts is a matter of le^lative discré- 
tion.»— [Ed. 

iPeoplev. SacramontoCo. 69C«I. 321. SHiintington T. Cent. Pac: B. CJo. 2 Sawy. 603. 

'Railroad Tax Cases, 13 Fed.Rep 74»; Peopla SeeState v. Cent. Pac.R. Co,10Nev.47i 
▼. Sacra mento Co. 8 Pac. C. Law J. 103. «Cent. Pao. R. Co. v. Stafe Board, 60 Cal. 36. 

(San Francisco & S. F. B. Co. T. State Board, 'Blythe T. Lnnlng, 7 Sàwy. 501. 

60 Cal. 12. 8Id. 

<Id. eSavings Ik, Loaa Socl, r. Ajastlu,46 Cal. 415. 

» 
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(Dietrict Court, S. D. New York. November 8, 1883.» 

ADMraALTr— Partition— JoDiciAi/ Sai,bs— Auctioneeb's Fbbs. 

An auctioneer is not required by law to be employed by the marshal in sales 
under proceas or decree in admiralty ; and if an auctioneer be employed by 
him he is but the agent of the marshal, and can make no charge which the 
marshal could not lawf ullj' make. 

Same — Marshal's Pbes. 

The marshal's fees and charges on sales are limited by sections 823 and 829, 
and as thèse do not include any charge for an auctioneer, a notice prior to a 
marshal's saie that $25 auctioneer's fee would be required of the purchaser in 
addition to his bid, is an unlawful exaction. 

Same — Pdechasbb's Right to Draw His Own Debd. 

A pàrty purchasing has an option under section 829 to draw his own deed, 
and hâve it exeeuted by the marshal at a charge of one dollar. 

Same — Rbsale — Deficienot. 

Where a claimant was purchaser, and objected to paying $25 auctioneer's 
fees, and claimed to draw his own deed, both of which the auctioneer refused 
to yield, and the property was again put up and sold at $450 less price, hkd, 
that the flrst purchaser could not be held for the deflclency. 
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5. SaME— ACCODNT— JUKISDICTION. 

An action for an account of the reoeiptg of a vesaol's earningg, against a for- 
mer managing part owner, cannot be sustained la admiralty when unattended 
by any other ground of jurisdiction. 

6. Samb— Part Owneb— Vbssbl's Eabnings — MABSHAuaNG Liens. 

Such an account may, however, be taken as against a part owner who is a 
party and claimant in the cause, entitled to share in the proeeeds of the vessel 
^old under a decree of the court, as an incident to the just distribution of the 
proeeeds among the part owners entitled. 

In Admiralty. 

Henry N. Tifft, for libelant. 

Henry D, Hotchkiss, for A. E. Lewis. 

Edward B. Merrill, for G. W. Lewis. 

Brown, J. The law does not authorize the marshal, in the sale of 
property under prooeas or dei^ree in admiralty, to employ an auction- 
eer.at the expensé of the parties, or of the property, or as an incum- 
brance upon the sale, or as a charge against the purchasers. The 
purchaser in this case was the libelant and half owner. The auction- 
eer employed by the marshal announnced, prior to the bids, that the 
purchaser should pay the auctioneer's fee of $25, and $5 for the bill 
of sale. Section 829 of the Eevised Statutes provides a certain per- 
centage for the compensation of the marshal for the sales of vessels or 
other property under process in admiralty, and also provides that the 
marshal shall be entitled to one dollar for executing a deed "prepared 
by the party or his attorney, " and to five dollars "for drawing and 
executing,a deed of the property." Section 823 further déclares that 
no other compensation shall be taxed and allowed except in cases ex- 
pressly provided by law. Uniess the auctioneer be employed upon a 
spécifie agreement of the parties to the controversy, he is a mère 
' agent of the marshal in effecting the sale, and cannot therefore make 
any claim for compensation, or impose any charge upon the property 
or purchaser, which the marshal himself could not lawfuUy make or 
impose. No auctioneer is required by law upon sales by the mar- 
shal; and the latter can make no charges except such as the law ex- 
pressly authorizes. Bottomley v. U. S. 1 Story, 153 ; Crofut v. Brandt, 
13 Abb. Pr. (N. S.) 132; S. C. 46 How. Pr. 481. 

So, under section 829, the party to the suit bas an option to draw 
the deed of sale, and hâve it executed by the marshal at a charge of 
one dollar only. After the claimant had bid off the property at 
$4,450, he objected to paying $25 auctioneer's fées in addition, and 
claimed the right to draw the deed. The auctioneer, in présence of 
the deputy marshal, refused to yield to thèse objections, in consé- 
quence of which the sale was not completed, and the property was 
subsequently again put up and sold at the priée of $4,000 only. The 
libelant moved to compel the claimant, who was the first purchaser, 
to account for the différence eut of his share of the proeeeds now in 
the registry. 

As unlawful exactions were coupled with the bid, the claimant was 
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legally justified in refusing to accède to thèse exactions, and the auc- 
tioneer refused to complète the purchaseor accept the deposit except 
upon the payaient of thèse exactions. Had thèse exactions been 
abandoned when objected to, I think this court would hâve compelled 
the claimant to account for the deficiency on the second sale out of 
the fund in court belonging to his share, had he refused to abide by 
his former bid; but as no such ofïer was made, the claim for the 
deficiency cannot be enforced. 

The libel was filed to obtain a sale and partition of the vessel be- 
tween equal half owners, under which the vessel bas been sold by 
consent and the proceeds brought into court- George W. Lewis was 
made défendant, as a former managing part owner, to obtain an ac- 
count and payment from him of the libelant'a share of former earn- 
ings of the vessel. But George W. Lewis had conveyed ail his intér- 
est in the vessel to the other défendant before the libel was filed. 
His liability for such eamings rests merely upon a naked aecounting 
between part owners, of which the admiralty does not take cognizance 
when unattended by any other ground of jurisdiction. The Océan 
Belle, 6 Ben. 253; Granty. Poillon, 20 How. 162; Ward v. Thomp- 
son, 22 How. 330; The Larch, 2 Curt. 427; Dmyee v. Elkins, Abb. 
Adm. 629; Wenberg v. Minerai Phosphates, 15 Fbd. Kep. 285, 288. 
As to George W. Lewis, there is no other ground of jurisdiction in 
this case, since he was not a part owner when the libel was filed, and 
the libel as to him must therefore be dismissed, with costs. 

The other défendant was managing part owner for a few months 
before the libel was filed, and an account of his receipts of the ves- 
sel's earnings is demanded as an incident to the just distribution of 
the proceeds of the vessel sold and now in the registry. This, it seems 
to me, may and ought to be allowed, as was done in the case of 
The L. B. Goldsmith, Newb. Adm. 123, without violating the princi- 
ple of the décisions above referred to. 

It is urged by the défendant that the libelant has no lien upon 
the past earnings in the defendant's hands, even if on an account 
taken anything should be found due the libelant in respect thereto ; 
and that, therefore, they cannot be taken into account in this court 
in the distribution of the proceeds of this vessel now in the regis- 
try. The question of the lien of the libelant upon the proceeds of 
the vessel for any such balance has long been a vexed one. In 
the case of Mumford v. Nicoll, 20 Johns. 611, 636, such a lien was 
sustained, overruling the décision of Chancellor Kent, 4 Johns. Ch. 
532, Judge Stoby, in the case of Patton v. The Randolph, Gilp. 
457, 460, intimated that he should be disposed to follow the opin- 
ion of Chancellor Kent, but the point was not determined, as the 
libel was dismissed on other grounds. In the case of The New Orléans 
v. Phœbus, 11 Pet. 175, it was said to be improper in a libel for posses- 
sion to introduce claims for an account of the vessel's earnings. In 
the case of The Larch, 2 Curt. 427, it was held on appeal, by Cubtis, J., 
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that no such lien exists unless the owners be aiso partners in tbe 
vessel; and that if it did exist, it could not be enforced in admiralty 
as a single and independent subject of account. 

I hâve not been referred, however, to any case in which it bas 
been held that such an account could not be required and taken from 
a person who cornes into court claiming a share of a fund in the reg- 
istry a^ incidental to a just détermination of his claims. And since 
the promulgation of the suprême court rules in admiralty under the 
act of congress of 1844, this court, by the forty-third rule, is required, 
when any person claims an interest in any fund in the registry of 
the court, "to proceed summarily to hear and décide thereon, and to 
deoree therein according to law and justice." Unless the words "and 
justice," hère used, mean something beyond mère technical légal 
rights covered by the word "law," they would be superfluous; they 
are intended to embrace, I thinlj, ail. recognized équitable rights, as 
well as mère demands at law. 

There is no question that the libelant is entitled to one-half of the 
net earnings of the vessel in this defendant's hands, and if they were 
in the registry he would hâve a lien thereon. If, as is olaimed by 
the libelant, this défendant has a considérable sum in his hands as 
the proceeds of thèse earnings, it would be a very imperfeot admin- 
istration of justice to deeree to the défendant the fuU half of the pro- 
ceeds of the vessel in the registry, without any account of the excess 
of her earnings belonging to the libelant already in this claimant's 
possession, and to turn the libelant over to a future and possibly inef- 
fectuai action in another court to recover thèse earnings. There is 
no want of power, as I understand, in this court, as a court of admi- 
ralty, to take such an account as an incident to the principal cause, 
of which it has undoubted jurisdiction, when justice requires such an 
account in order to make a just distribution of a fund in the registry 
of the court ; and if any express authority were needed, it seems to 
me the language of the forty-third rule is sufficient. The English 
courts of admiralty, under 24 Vict. c. 10, § 8, hâve for many years 
exercised fuU jurisdiction over such questions and such acconnts. 
Macl. Shipp. 102.^ 

As stated by Ware, J., in the case of The Larch, 3 Ware, 34: 
"Where there are such accounts incidentally arising in the case, it is 
a question addressed to the sound discrétion of the court whether it 
will take cognizance of the account or not. If long, intricate, and 
multifarious, the court will décline tp take jurisdiction." In this 
case the period is short,— some three or four months only, — and the 
account necessary to be taken does not appear to involve anything 
intricate, or that cannot be easily adjusted in this court; and, as it 
seems to me, it should therefore be settled hère» : 

There is another, ground, bo-wever, upon which, if the foregoing be 
of doubtful authority, the accounting; in this case ought, I think, to 
be sustained. Various other lienors for wages and supplies hâve 
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filed claimB under the forty-third rule against the prooeeds in the 
registry, whieh bave been allowed to tbe extent of about |900. As 
between tbe libelant and thia défendant, tbe earnings of tbe vessel 
constituted tbefund primarily liable for the payment of tbese liens; 
and if any of ber earnings remain in this defendant's bands unac- 
connted for, tbe libelant bas a rigbt to bave thèse liens to the amount 
of $900 paid out of sucb earnings by the défendant before tbe pro- 
ceeds of tbe vessel in tbe registry are charged witb thèse liens; and 
if the défendant will not pay thèse liens out of thèse earnings, the 
primary fund applicable thereto, tben tbe libelant bas a clear and 
undoubted equity to bave tbese liens charged upon tbe defendant's 
share of the proceeds of the vessel in the registry, before bis own 
share is burdened with them; at least, to tbe amount of thèse earn- 
ings in the defendant's bands. This équitable rigbt can tbus be en- 
/orced and satisfled, and a decree "according to law and justice" 
would seem to require this to be doue. In the language of Warb, J,, 
in tbe case of The Larch, S Ware, 33, the vessel "would only be liable 
for the balance of tbe liens after appropriating the funds in bis pos- 
session arising from ber earnings ; for it was bis duty to appropriate 
thèse before resorting to the vessel." And so it is the duty of this 
défendant, before making any claim to tbe proceeds of this vessel, 
and Buffering thèse liens to be charged wbolly upon the vessel, to 
appropriate to the payment of them any balance of earnings in hib 
bands. Justice, tmder tbe forty-third rule, demands that this sbould 
be required of bim now, and an account of thèse earnings must be 
taken in order to ascertain bow much of tbese liens is to be wbolly 
charged on tbis defendant's share of the fund in the registry. It is 
in the common course of the admiralty to recognize tbe équitable 
rights of the parties before it; to marshal liens according to tbeir 
priorities; and to distribute any funds in its possession so as to sat- 
isfy tbe équitable rights of the parties before it, wiihout tùrning them 
over to further suits in other tribunals. Ben. Adm. Pr. § 560 ; The 
Eleanora, 17 Blatcbf. 88, 105; In re Wright, 16 Fbd. Eep. 482; Macl. 
Shipp. 706, 707. 

The report of the commissioner as to the olaims of the varions pe- 
titiouers is sustained^ and the exceptions overruled. 



The Eadji. 

{DUtriet Cowt, 8. D. Neie York. November 1, 1883., 

Bnx op JjABrao — CoMHON Cabkikbs — Partial Limitatîon Of Liabilitt— 
VaiiUB of GtooDS. 

A stipulation in a bill of lading that " in case of loss, damage, or non-deliverv 
the ship-ownershall not be liable for more than the invoice value pf the goods," 
is valid (is a reasonable régulation providing a rule of damages in case of loss, 
compétent to the parties tO àdopt, and conveniént and politic in practice, for 
the speedy settlement of losses and the suppression of litigation. 
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In Admîralty. 

Sidney Chubb, for libelant. 

Butler, Stillman é Hubbard, for claimant. 

Beown, J. Under a decree of this court adjudging the libelanï en- 
titled to damages for injuries to 14 cases of goods shipped on tbe 
Hadji from New York to St. Thomas, West Indies, for négligence in the 
construction or repair of her ballast tanks, (16 Fed. Ebp. 861,) the 
damages hâve been adjusted by the commissioner upon the basis of 
six and one-half cents per yard as the market value of the goods at 
St. Thomas, if uninjured. Exceptions bave been filed to this finding, 
grounded upon the provisions of the bill of lading, which, besides 
undertaking to exempt the ship from losses through négligence, con- 
tained a clause in thèse words: "In case of damage, loss, or non- 
delivery, the ship-owners are not to be liable for more than the in- 
voice value of the goods." The in voie e value was five cents per 
yard instead of six and one-half. The latter price bas been allowed 
by way of damages, on the ground that where the injuries were 
caused by the fault or négligence of the vessel or her owners, any 
limitation upon the recovery of full damages is invalid. 

The case of The Hindpo, 1 Ped. Eb;p. 627, which is referred to as 
authority for this view, does not seem to me to meet the présent case. 
An examination of the record in this court shows that the limitation 
of liability in the case of The Hindoo was fixed by a printed form of 
the bill of lading a4 £100; the value of the goods shipped was very 
much greater; and the clause of limitation was a gênerai one, appli- 
cable to àll shipments and ail goods, without any référence either to 
the cost or value or amount of goods shipped. The limitation to 
i£lOO was, therefore, manifestly as arbitrary and, as unreasonable as a 
gênerai exemption from ail liability would bave been, and justly held, 
therefore, to be within the principles laid down in Railroad Go. v. 
Lockwood, 17 Wall. 357, and in Bank of Kentucky v. Âdams Eocp. Go. 
93 U. S. 174. Those cases, however, expressly recognize the lawful- 
ness of stipulations for limitation of liability which are just and rea- 
sonable, and it is for the court to détermine -whether any particular 
limitation is just and reasonable, and consistent with the rights of the 
community and sound policy. 

In the case of Express Go. v. Galdwell, 21 Wall. 264, Steong, J., 
says, (page 266 :) 

« It is undoubtedly true that spécial contraets with their employers, limiting 
their liability, are recognized as valid, if i^ the judgment of the courts they 
are just and reasonable, if they are not in conflict with sound légal policy, 
* * * and even when such a stipulation bas been obtained, the court must 
be able tq see that it is not unreasonable." 

Again be, says, (page 267:) 

«•Itis now the settled law that the responsibility of a comtaon carrier may 
be lirnîted by an express agreement made with his employer at the time of 
bis accepting goods for transportation, provided the limitation be such as 
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the law can recoguize as reasonable, and not inconsistènt with sound public 
policy." 

In several décisions of the fédéral courts in this and other circuits, 
the stipulations of express companies Umiting their responsibility to a 
fixed sum, anless a larger value of thegoods was disclosed, hâve been 
held to be reasonable and sustained as valid, as in effect fixing by 
agreement the value of the goods. Hopkins v. Westcott, 6 Blatchf. 
64; Muser v. Amer. Exp. Go. 1 Fed. Rep. 382; Mather v. Amer. Exp. 
Co. 2 Fed. Eep. 49. So varions stipulations in bills of lading, or in 
carrier's receipts, hâve long been held compétent, in case of loss or 
damage, to change the burden of proof from the carrier and throw it 
upon the shipper, to enable the iatter to recover, (Clark v. Barnwell, 
12 How. 272; Transp. Co. V. Doioner, 11 Wall. 129; Wertheimer v. 
Pennsylvania R. Go. 1 Fed. Eep. 232;) and in the case of Exp, Co. 
V. CaldweU, 21 Wall. 264, above referred to, a stipulation requiring 
ail claims for damage or loss to be made within 90 days, was upheld 
as a reasonable limitation. Lewis v. Great Western, etc., Co, 5 Hurl. 
& N. 867. 

In stipulating, as in this bill of lading. that in case of loss or dam- 
age the liability of the ship-owners should not extend beyond the in- 
voice value of the goods, the parties hâve in effect agreed Upon the 
value of the goods for the purpose of adjusting any loss that .migbt 
arise ; they hâve provided a rule of damages for themselves, to the 
effect that the owner should, be indemnified for the actual cost of his 
goods, but should not claim any expeoted profits in a foreign market. 
There appears to me to be nothing so unreasonable or impolitic in 
this stipulation, a* rule of damages, as to warrant the court in hold- 
ing it void. In principle, it falls within the ças^s above oited of 
reasonable rëgulaiions which it is compétent for the parties to make. 
It has nothing aaalogous, as it seems to me, to those stipulations _ 
which provide for a total exemption of a carrier from liability for his 
own négligence, irhich the suprême cocrt, in Baûroad Go. y. tock- 
wiooi, and in other cases, hâve condemned. , ,,„</': 

The foundation of the rule in the cases last referred tois'said by 
Strong, J., (93 U. S. 183) to be "that it tends to thé greater'sj^enrity 
of consignors, who always deal with such carriers at a disadvaatage; 
it tends to induce greater oare and watchfnlneaB in those to wbom 
an owneï intrUsts his goods, and by whom àlonô thé rieedful care can 
be exercised. Any contract that withdravys a motive for siach car:e, or 
that makes a failure to bestow upon the duty assumed extrême vigi- 
lance and caution more probable, takes away the securityof the con- 
signors, and makes oommon carriers môre ûrii*liable.'',. In aatipu- 
lation which subjects the carrier to liability for aU' actual cost or 
outlay, and in effect merely excepts expeoted profits, there is no lack 
of induoeinent in the carrier to the utmost oare and diligeoce'; nôr 
can the additional liability for expeoted profit8,/Uirough lecpvery of 
the value in a foreign market, be deemed to add aubstaùtiially to the 
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motives already existing as a guaranty for the full performance of a 
carrier's duty, 

Tb.ere are, moreover, spécial reasons of convenience âaà policy why 
this measure of damages may well be adopted between the parties 
and Bustained by the court. In case of loss or injury it avoids con- 
troversy as to the value in foreign and distant countries, often a mat- 
ter diffidult to ascertain with any accuracy, and uncertain and unsat- 
isfactory on the proofs, The invoice value, as the limit of liabiJity, 
renders the ascertainment and adjustment of the damages compara- 
tively easy, and tends materially to check the litigious prosecution of 
exaggerated daims of damage whieh this court bas been often called 
on to rebuke. 

Where such a stipulation is deliberately entered into, as evidenced 
by the bill of lading and the shipment of goods under it, I think it 
should, therefore, be sustained as one whioh is reasonable and com- 
pétent for the parties to make, and in no degree incompatible with 
the principle of the décisions above referred to. The charge of the 
circuit judge in Hart v. Pennsylvania B. Go. 7 Fbd. Eep. 630, is di- 
rectly in point, sustaining the validity of such a stipulation as the 
présent, and, as it seems to me, should be followed. 

This exception is therefore allowed, and the amount due should 
be adjuBted accordingly. 



Thb Vbntubb. 
(District Court, W, B. Penmyïvania. May "Terin, 1883.) 

1. TOWAGE— TOW-BOÀT ASBOMING NfiEDMiBS HaZARD. 

A tow-boat which voluntarily assumes a needless hazard ia responsible for a 
conséquent injury to her tow. 

2. Bamb— Tow-BoAT Held Answbbabi/E fok Injubt to Tow. 

A tow-boat descending the Monongahela river, at a higli stage 6f water, to 
avoid tlie delay oï awaitlng herturn tlirough the locks at one of the dams, 
pasaed over the dam safely, but struck her tow againat a bridge-pier a short 
distance below, and sunk one of her bargeg. Eeld, that the tow-boat waa an- 
swerable. 

3. Samk— Suit In Bem bt Bailebb. 

The baiiees of a barge injured by the négligence of a low-boat may sue the 
wrong-doing vessel in rem m admiralty, and recover the full damages for the 
injurjr. 

In Admiralty. 

Krtox d Reed, for libelants. 

Thomas' G; Lazear, for respondents. 

AcHEBONi J, On the moming of February 5, 1883, the tow-boat 
Venture'was descending the Monongahela river, having in tow two 
barges, one on either side of her, and Ihree flats on the head of the 
barges, ail loaded with coal; the width of the tow at the head béing 
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60 feet, and the lengtli of the tow and boat combined being about 340 
feet. The river had risen to the height of 15 feet at dam No. 2. 
The Allegheny river was also high, and, being the master stream, had 
baeked up the Monongahela river to the extent, it is shown, of 18 
inches at a point 8 miles above dam No. 2. As a conséquence, the 
carrent of the Monongahela was sluggish, and the witnesses think did 
not exceed one mile an hour above and at that dam. When the 
Vënture reached the locks at dam No. 2, which, notwithstanding the 
height of the water, were working at about the usual speed, she 
there found two other boats which were entitled to précède her 
through the locks. To hâve awaited her turn would hâve delayed 
the Venture about one hour, which is not an extraordinary détention. 
But to avoid the delay, the master of the Venture, after assuring him- 
self of the state of the water, determined to go over the dam instead 
of through the locks. He then believed it safe to do so, especially 
in view of the fact that two other descending tow-boats, each with 
some tow, had just pursued this course successfully. The Venture 
passed over the dam in safety, but she struck her tow — the head of 
the middleflat — against the second pier from the right-hand shore of 
therailroad bridge which crosses the river at the distance of about 550 
feet below the dam. The fiât was injured and sunk; and this suit is 
to recover damages for the loss of the coal which belonged to the 
libelants, and for the in jury to the flat of which they were bailees, 
they being under contract to deliver it loaded with coal to the owner 
at Pittsburgh. 

The libelants maintain that the Venture should hâve gone through 
the locks and not over the dam, which they contend was bad seamanship, 
causing the disaster; but if not, that then the tow-boat is chargeable 
with négligence in not avoiding the pier. The channel spàn of the 
bridge is between the first and second piers from the right-hand shore; 
and being a very short distance directly below the locks, descending 
boats, after coming out of the locks, hâve a straight and safe course 
down to and through this span. The outér wall of the looks extends 
in a straight Une down the stream the distance of 230 feet from the 
dam, the lower end of the wall being but 322 feet from the span of 
the bridge ; while the second pier stands only 60 feet f urther out in 
the river than this wall. Now, by reason of the height of the water, 
the Venture was unable — or was supposed by her master to be un- 
able— to pass under the bridge by way of any of the spans other than 
the channel span; and to reach it after she had cleared the dam, it 
was necessary to turn her tow from a straight line and work over 
towards the right-hand shore. Thismaneuver she was essaying when 
she struck the pier. She had passed over the dam at the distance of 
25 or 30 feet from the outer wall of the locks, with the second pier 
of the bridge directly in front of the head of her tow ; and as the 
length of the tow and boat together was 340 feet, and the width not 
less than 60 feet, it is plain that her movements were confined to 
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very narrow limits. After her stern had cleared the dam the head 
of the tow could not hâve been more than 200 feet from the pier, and 
she had to work towards the shore bo as to avoid the wall of the locks 
on the one hand and the pier of the bridge on the other. It is pos- 
sible that the current was somewhat stronger immediately below the 
dam than above, and it was, perhaps, swif ter than the witaesses think ; 
but, whether so or not, it is not surprising that in the strait into 
which the Venture had rashly brought herself evil should befall her. 

True, several experienced river men express the opinion that it was 
safe and prudent to pass over the dam in the then condition of the 
river. But thèse witnesses were not présent at that time, and I think 
they overlook the dimensions of the tow, and do not sufficiently con- 
sider the neoessity the Venture was under to reach the channel span. 
Undoubtedly the mère passage over the dam was safe enough, and 
perhaps would hâve been unobjectionable had the Venture been able 
to run any of the other span s of the bridge; but shut up as she was 
to the channel span, and with the tow she had to manage, it was for 
her a perilous undertaking. There was no necessity whatever for her 
departing from the customary mode of navigating the river at that 
place, to-wit, through the locks; and having voluntarily assumed a 
needless hazard, she must bear the conséquences of her master's 
temerity. 

I need only add that if the water was as sluggish as is claimed, 
and the passage over the dam a perfectly safe proceeding, then it is 
impossible to acquit the Venture of culpable négligence in striking 
the pier. 

The évidence, I think, establishes the correctness in amount of the 
claim as set forth in the exhibit annexed to the libel. But it is con- 
tended that the libelants hâve no suçh interest in the flat as to re- 
cover in this suit for the damage to it, this being a proceeding in 
rem against the Venture. The libelants, however, as bailees of the 
flat, might hâve maintained an action at common law for thèse dam- 
ages, (Ang. Carr. §§ 493, 49<J,) and no good reason is perceived for 
denying to such bailees the right to recover in admiralty fuU dam- 
ages for an injury to property under bailment, whether the suit is in 
personam or in rem. And for this view there is judicial authority. 
The Minna, L. E. 2 Adm. & Ecc. 97. In the présent case there 
is no danger that the Venture may be subjected to a further claim, 
for, whether bound to do so or not, the libelants bave repaired the 
flat at their own expense. 

Let a deoree be drawn in favor of the libelants for the amount of 
their claim, with interest from February 5, 1883, with costs. 
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Beande V. GiLCHHisT and another. 
'Circuit Court, E. D. Witcontin. November 22, 1883.) 

1. Removal — OoinjTEE-CLAiM— Sbparablb Controvbhst. 

A counter-claim interposed by one of two défendants, in a suit in equity in 
the State court, does not survive a removal of tlie cause to tlie fédéral court ; 
and, no cross-bill liaving been flled, such counter-claim cannot be recognized 
as presenting a separable controversy between two of the parties to the suit, 
authorizing a removal under the act of 1875. 

2. Samb — Pjlbading — Cbobs-Bill. 

The rules of chancery practice in the fédéral courts do not recognize a coun- 
ter-claim as a valid form of pleadiiiç. A controversy in an equity suit, which 
'would be raised by a counter-claim in a state court, m a fédérai court must be 
presented by a cross-bill. 

Motion to Eemand Cause. 

J. V. Quarles, in support of motion. 

Geo. P. Miller, contra. 

Dyee, J. This is a suit in equity, begun in the state court, to en- 
join the sale on exécution of certain real estate, alleged by the com- 
plainant to be her separate property, but levied on to satisfy a judg- 
ment recovered by the défendant Gilchrist against one Samuel Y. 
Brande, it being claimed by the défendants that Brande is in fact 
the owner of the property, and the défendant Blaokman being the 
ofiBcer who made the levy under the writ of exécution. The com- 
plainant and the défendant Blackman are citizens of Wisconsin. 
The défendant Gilchrist is a citizen of New York. Both défendants 
answered the bill of complaint. The answers deny that the com- 
plainant is the owner of the lands upon which the exécution levy waa 
made, and allège that the ownership thereof is in the judgment 
debtor, Samuel Y. Brande. They aiso allège, among other things, 
that the title asserted by the complainant was derived from her 
father, the ]udgment debtor; that the conveyanoe under which she 
claims was without considération, was made with intent to hinder 
and defraud ereditors, and is therefore void. The answer of the de- 
fendant Gilchrist also contains an équitable counter-claim, which, 
in amplified form, repeats the allégations of that part of the pleading 
which constitutes the answer proper, and demands af&rmative relief, 
to the effect that the conveyance from Samuel Y. Brande to the com- 
plainant may be adjudged fraudulent, and that the lands in question 
may be held to be the property of the judgment debtor, and subject to 
exécution levy and sale on the judgment against him. The counter- 
claim was demurred to in the state court and the demurrer was over- 
ruled. The complainant then removed the case to this court under 
the act of 1875. 

The défendants now move to reraand for want of the requisite cit- 
izeuship of the parties, both the complainant and the défendant 
v.l8,no,8— 30 
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Blackman being citizens of this state. Aside from the counter-claim 
set up in the answer of the défendant Gilchrist, the issues raised by 
the pleadings are such as to make both of the défendants necessary 
parties to the controversy. The primary object of the suit is to en- 
join and prevent the sale of the lands in question on the exécution 
against Samuel Y. Brande, and clearly, Blackman, the offieer holding 
and proceeding to enforce the exécution, is as much a necessary 
party to the controversy as it is thus presented, as is the judgment 
creditor, Gilchrist. If, therefore, no counter-claim had been inter- 
posed by the last-named défendant, the case would be one within the 
rulings of Mr. Justice Haklan in Mitchell v. Tillotson, 12 Fed. Eep. 
737, and Price v. Foreman, Id. 801, and the cases therein cited. The 
suit, in that aspect of it, would embrace a single, indivisible contro- 
versy, on one side of which would be the complainant, a citizen of 
Wisconsin, and on the other side of which would be, as indispensa- 
ble parties défendant, Gilchrist, a citizen of New York, and Black- 
man, a citizen of Wisconsin. 

But it is insisted, in opposition to the motion to remand, that the 
counter-claim in the answer of the défendant Gilchrist raises a sepa- 
rable controversy between him and the complainant, to which the de- 
fendant Blackman is not a necessary party, and that, therefore, this 
court has jurisdiction of the cause; and upon this point — which ap- 
pears to be new — the disposition of the présent motion dépends. 

The contention of the complainant, in the opinion of the court, is 
not maintainable. It is to be borne in mind that this is a suit in 
equity, and must therefore, in this court, be governed by the rules of 
equity practice. The counter-claim, it is true, is a form of pleading 
which, even in such a suit as this, is recognized as proper in the state 
court practice. But hère it can bave no récognition as a counter- 
claim. No such form of pleading is permissibîe in this court in a 
suit in chancery. The controversy raised by the counter-claim, if 
insisted on hère, must be presented by cross-bill. This being so, the 
controversy arising upon the counter-claim, and to which it is said 
the complainant and the défendant Gilchrist alone are necessary 
parties, did not, in its original form, survive the removal of the cause 
to this court. This must be so, if this court cannot recognize the 
counter-claim as a proper or valid form of pleading, and cannot ad- 
judicate the rights of the parties under it. It is said, however, that 
the défendant Gilchrist has the right to file a cross-bill and thus liti- 
gate the controversy presented by the counter-claim. Non constat 
that he will do so or wishes to do so. No application has been made 
for leave to file a cross-bill. No indication has been given to the 
court of a purpose to ask suoh leave. The court must therefore con- 
siâer the point at issue upon the pleadings as they stand. In the 
détermination of this motion, it cannot anticipate a changed form oî 
pleadings or the institution of a différent character of proceedings. 
ïbe question is, upon the pleadings as now presented; and, as the 
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court is now bound to consider and act upon them, îs there a sepa- 
rable controversy in the case which is wholly between citizens of dif- 
férent states ? It is net entirely clear, even if this court could recognize 
the counter-claim, that the défendant Blackman is not a necessary 
party to the controversy thereby presented. But I do not décide that 
he is. In any event, I am constrained to hold that the controversy 
raised by the counter-claim is one that this court cannot, upon the 
présent motion, take cognizance of ; in other words, that, being pre- 
sented as a counter-claim in what is purely a suit in equity, it does 
not in such form, after removal of the cause, survive in this court. 
Motion to remand granted. 



Do Pont v. Noethbrn Pao. E. Co. and others. 

lOvrcuit Court, 8. D. New York. November 21, 1883.) 

Action bt Stockholder to Rebtbain Fuethbk Issub of Bonds. 

An action by a shareholder against a corporation, to restrain it from a con. 
templated transaction wiiicli is vitra vires, may be maintained by the stock- 
Iiolder, and must be sanctioned by the court, although ail the other stockbolders 
of the corporation are willing to assent to and afflrm the proposed course of ac- 
tion ; but in a case of évident expediency, and whare there is no attempt to go 
beyond the power conferred, a court of equity will not be swift to grant the 
stringeiit relief of a preliminary injunction to a stockholder assailing transac- 
tions in the corporate afQairs of which the other stockholders do not complain, 
and to which they hâve given their consent. 

In Equity. 

John E, Parsons and E. Ellery Anderaon, for complainant. 

George Gray, Joseph H. Choate, and Artemaa H. Holmes, for dé- 
fendants. 

Wallaoe, J. This suit was commenced in a state court, and an 
order obtained restraining the défendants from the acts sought to be 
enjoined until the hearing of an order to show cause why a prelimin- 
ary injunction should not be granted. The action baving been re- 
moved to this court, the motion to vacate the restraining order bas 
bêen heard as a motion, in substance, by the plaiutiff for a prelimin- 
ary injunction. 

The plaintiff ia a stockholder of the corporation défendant, baving 
become such on or about the day vrhen he commenced this action. 
The suit is brought against the corporation and its directors, indi- 
vidually, to obtain a deoree adjudging that the corporation bas no 
lawful right or powér to create the $20,000,000 of second-mortgage 
bonds which its directors propose to issue, and to enjoin the défend- 
ants from ereating the same. The plaintiff also prays in his bill 
that the défendants be restrained from applying the proceeds of such 
toortgage, if they are permitted to create the Bame> to the payment 
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of anj indebtednesB, or for any purpose other than the constïuctîoïi 
and completion of the railroad of the corporation. He also prays 
for a decree against the individual défendants for the value of the 
stock of the corporation alleged to hâve been misapplied by them, 
and of a scrip dividend on the preferred stock of the corporation 
alleged to hâve been wrongfuUy declared by them, and for an ac- 
counting and payment of moneys alleged to hâve been wrongfuUy 
appropriated by them for the construction of braneh and terminal Unes 
of railroad, and for other purposes not permitted by law. 

The bill sets forth with particularity concerning the several alleged 
misappropriations of corporate funds and property by the directors 
which are assailed, but, for reasons which wUl be hereafter stated, it 
is not deemed necessary, for the purposes of the présent décision, to 
consider them in détail. 

Some gênerai facts relative to the history, organization, and prés- 
ent position of the corporation should be stated in order to under- 
stand the questions involved in the présent controversy. The prés- 
ent corporation is a company reorganized after the foreclosure of a 
mortgage created and issued by the original Northern Pacific Eail- 
road Company. The original corporation was created by an act of 
congress passed July 2' 1864. The act authorized a continuons rail- 
road between Lake Superior and a point on Puget sound, with a 
braneh throqgh the valley of the Columbia river to Portland, Oregon. 
The tenth section of the act provided that no mortgage or construc- 
tion bonds should ever be issued by the company on said road, or 
mortgage or lien niadé iii any way, except by the consent of the con- 
gress of the United States. The act granted to the company, its suc- 
cessors and assigns, for the purpose of aiding in the construction of 
the railroad, alternate sections of publie lands to the amount of 20 
sections per mile on each side of said railroad Une through the terri- 
tories of the United States, and iO alternate sections of land per mUe 
on each side of said railroad Une through any state. By a joint res- 
olution of both bouses of congress of March 1,, 1869, the consent of 
congress was given tp the company to issue its bonds, and secure the 
same by mortgage upon its railroad and telegraph Une, for the pur- 
pose of raising funds with which to construct its railroad and tele- 
graph Une. This, consent was npt sufiSciently broad, as it did not ex- 
tend to the franchises of the company, or to the lands other than 
those necessary for the opération of its road and telegraph Une, but 
by joint resolution of May 31, 1870, it was declared "that the North- 
ern Pacific Eailroad Company be, and hereby is, authorized to issue 
its bonds, to aid in the construction and equipment of its road, and 
to secure the same by mortgage on its property and rights of property 
of ail descriptions, real, personal, and mixed, including its franchises 
as a corporation. " Thereafter the company mortgaged ail its property 
and franchises for $30,000,000. In 1875 this mortgage was fore- 
closed, and ail the property and franchises were sold under a decree of 
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foreclosure to a committee of bondholders, who took a deed, and sub- 
sequently conveyed the same to the reorganized company. By the 
terme of the reorganization agreement, the stock of the new corpora- 
tion, to the amount allowed by the act of incorporation, was divided 
into $51,000,000 of preferred stock, and $49,000,000 of common 
stock; and it was provided that first mortgage bonds to an amount 
not exceeding $25,000 per mile of completed road should be issued 
to complète and equip the road ; and it was further provided that no 
other mortgage bonds should be issued except on a vote of at least 
three-fourths of the preferred stock at a meeting specially called and 
held in référence thereto. The first mortgage co'ntemplated by the 
reorganization agreement was executed and is now outstanding, and 
there was unpaid thereon October 1, 1883, the sum of $42,727,000. 
The présent corporation proceeded to construct and equip the rail- 
road, and on the seventeenth of October, 1883, the directors issued a 
notice to the holders of preferred stock in whioh they represent that 
there is now required $9,459,920 to provide for the présent unfunded 
debt of the company beyond the cash means available for that pur- 
pose, and that the additional sum of $5,500,000 will be required to 
complète the construction of the line and road now under contra et; 
that they favor the execiition of a mortgage on the property and fran- 
chises of the company for $20,000,000; that they can negotiate fif- 
teen millions thereof with a syndicats composed of three banking 
firms, at a prioe of 87| cents per dollar cash, less 5 per cent, com- 
missions, with a six-months' option to take three millions more on 
the same terms; that the sale of the bonds at that price will enable 
the company to meet ail existing liabilities for construction and 
equipment requirements, and leave a reserve of $1,100,000 of the 
bonds in the treasury. The directors hâve called a meeting of the 
preferred stockholders, and hâve given notice that they propose to 
create the bonds and mortgage if authorized to do so by the vote of 
such stockholders. . 

It is not claimed by the plaintîff that the directors propose to cre- 
ate the bonds and mortgage without obtaining the requisite vote of 
three-fourths of the preferred stockholders. This being the situation, 
it is apparent that the only question that it is necessary to consider 
is whether or not the défendant should be enjoined from creating the 
proposed issue of second mortgage bonds, or from appropriating the 
avails of the bonds, if issued, to the purposes intended by the direct- 
ors. If the directors in the past bave diverted the funds or property 
pf the corporation into illegitimate channels, whether for piirposes 
that are beyond the corporate powers, or for purposes within thèse 
powers, but oontrary to their duties as trustées, ail of v?hich. it is 
proper to say is emphatioally denied by them, it may nevertheless be 
true that what they now propose to do is not only expédient, but es- 
sential and vital to the interests of the corporation and stockholders. 
If, as is insisted for the plaintiff, the corporation bas nd power to 
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creaie the mortgage proposed, it must be held that the plaîntiff is 
entitled to the injunction asked for. 

An action by a shareholder against a corporation to restrain it 
from a contemplated transaction which is ulti-a vires may be main- 
tained by the stockholder, and must be sanetioned by the court, al- 
though ail the other stockholders of the corporation are willing to 
assent to and aÊQrm the proposed course of action. In such a case 
the question is not one of discrétion or expediency. The right of the 
stockholder to maintain the action and enjoin the transaction is Per- 
sonal to himself and independent of any right or interest of the cor- 
poration, and must be recognized, althongh ail the other members are 
arrayed against him. Upon this branch of the controversy the con- 
tention for the plaintiflf is that the joint resolution of eongress was a 
privilège to the original corporation only, and did not pass to the 
présent corporation upon the reorganization, and that, further, in 
any event, it only permitted a single mortgage to be created, and 
the power was spent upon the création of the first mortgage. This 
seems to be an astute rather thau a reasonable interprétation of the 
language of the joint resolution, The purpose of including the right 
to mortgage the franchises of the corporation in the consent of eon- 
gress was palpably in order that a purchaser under a foreelosure 
might succeed to ail the rights and privilèges of the original corpora- 
tion. As there was no restriction in that consent respecting the 
amount for which a mortgage might be created by the corporation, 
or relating to the scope or charaoterof the mortgage, the implication 
seems not only fair, but irrésistible, that eongress intended to leave 
ail this to the discrétion of the corporation itself, to be exercised in 
view of the exigencies of the undertaking. Obviously, eongress was 
quite indiffèrent whether the mortgage should be a large one or a 
sm ail one, whether it should cover the whole or a part of the property 
of the Company, or whether ail the bonds to be secured should be 
issued at one time or in one séries or class. The power conferred is 
limited only by the purpose expressed, that the bonds are to be issued 
to aid in the construction and equipment of the road, and are to be 
secured by mortgage. 

The conclusion being reached that the corporation may lawfully 
create the proposed mortgage, the question then arises whether, under 
the particular circumstances of the case, the directors should be re- 
strained from exercising their discrétion in that behalf. AU the al- 
légations of the bill respecting the past misconduct of the directors 
are fuUy met and deuied by the answer of the défendant, and it is 
asserted by them unequivoeally that the avails of the mortgage are 
to be, and must of necessity be, applied to discharge the liabilities of 
the corporation for the construction and equipment of the road, and 
that bonds to a moderate amount are not to benegotiated at présent, 
but are to be retained to provide against contingencies. While it is 
true, as alleged by the plaintiflf, that three of the directors are mem- 
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"bérs of the syndicate to whom it is proposed to sell the bonds, it is not 
alleged that the price for which they are to be sold is inadéquate or 
leBS than could be obtained elsewhere. If it should be assumed, that 
the plaintiff may ultimately sustain the allégations of the bill re- 
specting the past transactions which he assails, the fact cannot be 
gainsaid that the corporation is now largely indebted, that it bas no 
resources practically available, and must raise themeans tomeet its 
liabilities and complète the construction and equipment of its road. 
The directors propose to take such action only as shall be sanctioned 
by the requisite vote of the preferred stoekholders. By the agree- 
ment of reorganization, to which every stockholder is a consenting 
party, the power to represent ail, when it is proposed to create a sec- 
ond mortgage, is lodged in the preferred stoekholders. It is delegated 
to them, and to them alone, to détermine whether, in view of aU the 
circumstances of the situation, the interests of the corporation will be 
best subserved by the création of such a security. If their consent is 
fairly obtained it is conclusive. The plaintiff cannot be heard to 
complain if they are satisfied. 

It may be proper to state in conclusion that a court of equity will 
not be swift to grant the stringent relief of a preliminary injunction 
to an officions plaintiff who seems to hâve acquired his interests as 
a stockholder with a view of assailing transactions in the corporate 
affaira of which existing stoekholders do not seem to hâve complained, 
The purchaser of a lawsuit is entitled to what he bas bought, and may 
insist that his rights shall be recognized and enforced aecording to 
the settled principles of law and the raies of procédure which obtain, 
irrespective of the motive of the litigant; but he can only insist that 
Buch preliminary relief be granted as is absolutely indispensable to 
préserve rights that cannot be adequately protected at the ultimate 
décision of the case. 

The restraining order is vacated and a preliminary injunction re- 
fused. 

Peoplb ex Tél. Field ». Nobthëkn Pao. R. Co 
{N, T. 8uperior Court.) 

Application for a mandamus to compel the respondents, the Northern Pa- 
cific Railroad Company, " to exhibit to the relater the transfer-booka of th^ 
preferred stock of said coinpany, or othèr books containing the names and ad- 
dresses of the holders of the preferred stock of said company; and to permit 
said relator, his attorney or clerks, to take therefrom the names and addresses 
of the régis tered holders of said preferred stock." 

Thomas Henry Edsall and E. Ellery Anderson, for relators. 

Artemas H. Holmes and William M. Evarts, for respondents. 

Ingraham, J. In determining this question I shall not attempt to do raore 
than to give the conclusions at which I hâve arrived, as I think it important 
to the parties in interest that the motion should be decided at once. The re- 
spondent is a corporation created by an act of congres», and is the owner and 
opérâtes a raiiroàd runhing through several states and territories, and bas au 
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office in the City of New York. The plaintiff is the holder of 200 shares of 
the preferred stock and 500 shares o£ the coramon stock of said corporation, 
and as such requested the officers of said corporation in charge of the trans- 
fer-books of said stock to allow him to examine such transfer stock-boolss, 
but said officers ref used to allow such an exainination. The relator, therefore, 
asks for a peremptory writ of viandamus, requiring said company to permit 
such examination. 

The most serions objection made by the respondent is that the courts of 
this stateJiave no power to interfère or control by mandamus a foreign cor- 
poration, or a corporation created by or existing under laws of any state, ex- 
cept the state of the tribunal whose interférence is asked. The relator does 
not claim that there is any express provision of statute that authorizes the 
writ asked for, but insista that by comnion law the court bas power, when 
necessary for the purpose of preserving the rights and interest of stockholders, 
to interfère by mandamus and compel the exhibition of such books. It wlU 
be noticed that this is not an action, and therefore section 1708 of the Code, 
and the décisions to whicli I hâve been referred under that section, do not ap- 
ply. That the législature could coustitutionally authorize the courts of this 
state to exercise such power over ail corporations,. bringing them and t.ieir 
property within their jurisdiction, cannot, I think, be doubted; but no such 
authority had been given. 

Chapter 165 of the Laws of 1842 provides that the transfer agents in this 
state of any corporation existing beyond the jurisdiction of this state shall, at 
ail reasonable times, exhibit to any stockholder when required by him such 
books; and then provides a penalty for each refusai to comply with the stat- 
ute. It is not claimed by relator that this application can be sustained by 
this statute; it applies only to transfer agents and not to the corporation. 
Any proceeding under that statute must be taken agaiust the transfer 
agents, and not against the company. People v. L, 8. & M. 8. R. Oo. 11 
Hun, 1. To sustain the power of the courts of this state to grant this ap- 
plication, it must therefore appear that a court of equity bas power to con- 
trol, by its process, the corporate action of a foreign corporation, This power, 
it would appear, the législature of this state bas given to the courts when a 
cause of action exists in favor of the résident of this state against such a cor- 
poration, (Code, § 1708 ;) but no statute to which I hâve been referred, or which, 
in the liraited time I hâve had to dévote to the examination of this question, 
hâve I been able to flnd, has given such a power to the courts of this state to 
proceed by spécial proceedings, or in any other way, except by action. 

An application for a m.andamus is a spécial proceeding. An action must 
be commenced by the service of a sumraons. Code, § 416. The only case to 
which I hâve been referred on this question is the case of People v, Parker Vein 
Coal Co. 10 How. Pr. 648, where Judge Mitchell, on delivering one of the 
opinions, holds that a mandamus cannot issue against a foreign corporation 
except it violâtes a law of this state, and while it ■does not violate any 
],aw of any state the stàte should not interfère with it. 

The case of People v. L. 8. & M. 8. R. Co., supra, holds that proceedings for 
a writ of mandamus to compel the exhibition of transfer-books of a foreign 
corporation can be taken against a transfer agent only. 

The passage of the act of 1842 would not bave been necessary if the courts 
of this state had the power claimed, as the transfer agents, being the agents 
of the corporation, could bave been compelled to exhibit the transfer-books of 
the corporations themselves, and were subject to such control. But if the 
court had the power to grant the relief asked, I do not think, under the cir- 
cumstances in this case, the application should be granted, The application 
" is addressed to the sound discrétion of the court," and should be exercised 
with great discrimination and care. *' The courts should guard against ail at- 
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tempts, by combinations hostile to the corporation or its existing officers, to 
use its writ of mandamus to accomplish their personal or spéculative ends." 
People V. L. S. & M. S. R., supra. 

In this case it is alleged by tbe respondeiit, and not denied by the relater, 
that the stock owned by the relator was transferred to him long after the res- 
olution of the board of directors of said corporation authorizing the exécu- 
tion of the mortgage which the relator opposes, and to which opposition the 
inspection is sougbt, and tbe circalar asking the consent of the stockholders 
bas been issued. 

Under such circumstances, I think before the court should grant such a 
writ as is hère applied for, it was incumbent on the relator to show that he 
was a honaflde holder of the stock that he sought to protect before the action 
of the directors of said company, and that this is but an attempt to use the 
writ of mandamtis to accomplish personal or spéculative ends. 

The relator must show affirmatively ail the facts to entitle him to sucli 
writ, and under the facts as they appear on this application I am of opinion 
that the application should be denied. 



tîAESTAiES and others v. Meohanios' & Teaders' Ins. Co. ok 

New Yobe. 

(Circuit Court, D. Maryland. June 4, 1883.) 

Insukance— Subrogation— Bill op Lading — Dbfbatino Insueeb's Right of 
Bdbkogation. 

Under an open policy/)f insurance on goods while in transit by railroad, 
it was stipulated that the insurance company should, in case of loss, be sub- 
rogated to ail claims against tbe carrier. Certain goods covered by the policy 
were destroyed in a railroad collision, havlng been sbipped under a bill of lad- 
ing which provided that in case of loss, by which the railroad company incurred 
any liability, the railroad company sbould bave the beneflt of any insurance 
which might bave been effected on the goods. Hdd, in an action by the in- 
sured against the Insurance company, that he could not recover, having by the 
bill of lading defeated the right of subrogation against the carrier to which 
the insurance company was entitled. 

At Law. 

John H. Thomas, for plaintiffs. 

John S. Tyson and S. T. Wallis, for défendant. 

MoERis, J. In my judgment, one of the défenses set up in this 
case is fatal to the plaintiffs' right to recover, and I shall consider 
but that one. The suit is brought to recover from the insurance 
company the value of goods which were lost while in transit from 
Peoria to Philadelphia by railroad, in conséquence of the car in which 
they were carried being wrecked by a collision with other cars. This 
was one of the risks insured against under the open policy, and the 
written indorsement thereon, issued by the défendant to the plain- 
tiffs. The policy was for one year and was issued several months 
before thèse goods were shipped, and both the policy and the written 
indorsement thereon, expressly stipulate that the insurance company. 
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in case of loss, is to be subrogated to ail claims against the trans- 
porter of the merchandise. 

Now, the bill of lading under which the plaintiffs claim the goods 
provides that in case of loss, by which the carrier incurs any liability, 
the carrier shall hâve the f ail henefit of any insurance which may hâve 
been effeoted upon or on account of the goods. Of course, this agree- 
ment in the bill of lading is not an agreement that insurance shall 
be effected; but if insurance is effected, and the holder of the bill of 
lading gets compensation from the insurer, it would seem clear that, 
unless the stipulation is void, the holder of the. bill of lading must be 
defeated, to the extent of the compensation which he bas so obtained, 
in any action which he rhay bring against the carrier. If, therefore, 
the plaintiffs should recover in this suit compensation from the in- 
surance Company, the agreement in the bill of lading, if valid, bas 
made it impossible for them to do what, by both the printed and the 
written clauses of the policy, they agreed to do, namely, to subro- 
gate the insurance company to their clàirû against the carrier. They 
hâve in effect agreed with the insurance company to subrogate it to 
their claim against the railroad, and bave also agreed with the rail- 
road to subrogate it to any claim they may hâve against the insurance 
company. This resuit can be avoided only by showing that the 
agreement in the bill of lading is one which the carrier is not per- 
mitted to make. And counsel for plaintiffs bave strongly argued that 
the agreement is void, because it results in enabling the carrier to 
eseape liability for négligence. It is not denied that a carrier may, 
by direct contract, insure himself against lusses arising from bis own 
négligence in the transportation of goods, and two cases bave been 
cited in which it bas been held that he may lawfuUy, by spécial 
agreement with the shipper, stipulate that he shall hâve the benefit 
of any insurance effected by the shipper. No case to the contrary 
bas been brought to my attention. 

In Mercantile Mut. Ins. Co.v. Calehs, 20 N. Y. 173, (1859,) the in- 
surer who had paid the loss, and who would bave been subrogated to 
ail the rights of the shipper of the goods against the carrier, was de- 
feated in an action against the carrier solely and distinctly upon the 
ground that such an agreement in the bill of lading was valid and 
binding. It is contended that this décision is not an authority in 
courts which do not (as the New York courts do) uphold contracts 
made by carriers exempting them from liability for négligence. This 
case is, however, cited with approval in several text-books on the law 
of carriers, and it does not appear that it bas ever been questioned. 

The case of the Phœnix Ins. Co. v. Erie é Western Transp. Go., de- 
cided by Judge Dyee, in the United States circuit court for the east- 
ern district of Wisconsin, (1879,) reported in Lawson, Carr. 382, is 
a very carefuUy considered décision of a fédéral court, in which the 
question was distinctly made under circumstances most favorable for 
the insurance company. It was there conceded to be law that the 
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carrier could not stipulate for exemption from liability for négligence, 
and it was a fact found by the court that the loss h ad occurred 
through the négligence of the carrier, against whom the owner might 
hâve recovered. But the court held that, as the carrier could hâve 
insured himself against the péril by which the loss happened, although 
the négligence of his servants was the cause of it, there was no rule 
of law which foxbade his contracting for the benefit of the Insurance 
effected by the shipper. Thèse two cases WQuld hâve to be disregarded 
by any court which should permit this défendant to be subrogated to 
the rights of the plaintifif, and to recover against the carrier af ter hav- 
ing paid the loss claimed in this suit; and I should therefore bave 
not only to doubt the correctness of thèse two décisions, — which I am 
not prepared to say I do, — but to be clearly convinced that they were 
wrongly decided, before I could rule that the défendant, on paying 
the insurance claimed, could hâve the benefit of that subrogation 
which the plaintiffs expressly agreed it should hâve. 

The insurance company, being practically in the position of a 
surety, (Hall v. Railroad Cos. 13 Wall. 367,) and having a right to 
the subrogation, and the plaintiffs having, by the terms of the bill of 
lading under which they claim the goods, defeated that right, they 
cannot be allowed to recover in this action. 

Verdict for défendants. 



United States v. Williams and others, (No. 932.) 

United States v. Williams and another, (No. 933.) 

{Circuit Court, D. Oregon. November 23, 1883.) 

1. CCTTING TIMBER ON THE P0BLIO LANDS. 

Section 4 of the act of June 3, 1878, (20 St. 89,) prohibita the cutting of any 
timber on the public lands with intent to dispose of the same ; but the pro- 
viso thereto permits a settler under the pre-emption and homestead acts to 
clear his claim as fast as the same is put under cultivation, and the timber eut 
in the course of such clearing may be disposed of by the settler to the best ad- 
vantage. 

2. Same. 

But if such settler cuts timber on his claim with the intent to dispose of the 
same, and not merely as a means of preparing the land fortillage, he is a will- 
ful trespasser, and is liable accordingly. 

3. Damagbs fob Cutting Timbbr. 

The measure of damages in an action- for cutting timber on the public lands, 
in case the trespass is inadvertent and not willful, is the value of the timber 
in the tree ; but -where the trespass is willful, the value of the labor put upon 
it by the trespasser must be added to the value in the tree, with interest thereon 
in either case. 

4. Tebspass bt Mistakb. 

The défendant claimed to hâve taken up a homestead on the north-west 
quarter of section 22, of township 19, and, while intending to eut saw-logs 
thereon, with intent to dispose of the same, did, by mistake, eut said logs on 
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the north-east quarter of said section. Hdd, that if the défendant had eut the 
Jogs on the north-west quarter, as he intended, it would hâve been a willful 
trespass, and therefore his mistake was immaterial, and he was iiable to the 
United States for the ralue of said logs as a willful trespasser. 

Action for Damages for cutting timber on the public Jand, 

James F. Watson, for plaintiff. 

Bu/us Mallory, for défendants. 

Dbady, J. Thèse actions are broaght by the United States against 
the défendants to recover the value of certain timber unlawfuUy eut, 
and removed from the public lands to a certain saw-mill, in Spring- 
field, Lane county, Oregon, and there sawed into boards and con- 
verted to the use of the défendants, to the damage of the plaintiff in 
the first case in the sum of $9,000, and in the second one of |6,000. 
In No. 932 it is alleged in the complaint that between April 1 and 
July 13, 1883, there was eut and removed by the défendants therein, 
from what would be, if surveyed, the N. E. ^ of section 22, in town- 
ship 19 S., of range 1 W. of the Wallamet meridian, 900,000 feet of 
timber, of the value of $1,800; and in No. 933, between April 1, 1882, 
and July 13, 1883, there was eut and removed from the same tract 600,- 
000 feet of timber, of the value of $2,000. The défendants Charles and 
William Williams, in case 932, answered jointly, admitting the cutting 
and removing by them to said saw-mill, as alleged, of 200,000 feet of 
timber; and said Charles, in case 933, answered, admitting the cutting 
and removing of 600,000 feet byhim; and alleging in both cases that 
Buch cutting and removing were done by mistake as to the locality of 
said timber; that it was only worth 25 cents a thousand feet in the 
tree; and they bring into court in satisfaction of the demages thereby 
sustained by the plaintiff the sum of $50 in the one case, and |150 
in the other. The défendant Pengra answered separately, denying 
the allégations of the complaint, and the actions were dismissed as to 
him. The cases were afterwards submitted to the court for trial, 
without a jury, upon an agreed statement of the facts or évidence in 
the case. 

From this statement it appears that section 23 of said town- 
ship is unsurveyed, but it bas not been public land since prier to 
1881, and that at the time the défendants eut the timber on sec- 
tion 22 of said township they had authority to eut and remove tim- 
ber from said section 23; that said section 22 is public land, the 
west half of which was surveyed before this timber was eut thereon, 
and the line on the north side thereof was run between it and section 
15, and sections 23 and 14; that on May 1, 1882, Charles Williams 
was and still is the owner of a tract of land — the quantity of which is 
not stated — adjoining the north-west quarter of said section 22, and 
that in said month of May said Charles "took up a homestead claim" 
thereon, as he supposed, but which was, in fact, on the north-west 
quarter of said section ; that said north-west quarter section and the 
land so taken for a homestead were fit for tillage when the timber 
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was removed, and said Charles took the latter "for the purpose 
of preparing the same for tillage, and for that purpose removed there- 
from, in the spring and summer of 1882, 600,000 feet of timber, in 
good faith, for the purpose of preparing said land for tillage," and in 
neither case was said timber eut with any intention of trespassing on 
the public lands or taking timber therefrom unlawfuUy; and that ail 
of said timber was eut into logs on the land, and was worth 25 cents 
a thousand in the tree, and 75 cents a thousand in the log, and no 
more. 

Dnder the timber act of March 2, 1831, (4 St. 472; section 2461 
Eev. St.,) the cutting or removal of any timber from the public lands, 
other than for the use of the United States, was absolutely prohibited, 
under a penalty of not less than three times the value of the timber 
and imprisonment not exceeding 12 months. But the courts treated 
the pre-emption, homestead, and mining aots subsequently passed as 
laws upon the same subject, by which the timber act was modified 
80 as to permit the occupants of the public lands under thèse several 
acts to eut and remove timber therefrom for the purposes for which 
they were thus oceupied, but not otherwise. And the timber so eut 
might be disposed of rather than destroyed. U. S. v. Nelson, 5 
Sawy. 68. 

On June 3, 1878, congress passed a spécial timber act (20 St. 89) 
for the Pacific states. The first three sections of this act provide for 
the sale of the unsurveyed public lands valuable eiiiefly for timber, 
but unfit for cultivation. Section 4 pro vides "that after the passage 
of this act it shall be unlawful to eut, or cause or procure to be eut, 
or wantonly destroy, any timber growing on any land of the United 
States" in said states, "or remove, or cause to be removed, any tim- 
ber from sueh public lands with intent to export or dispose of the 
same," under pain of punishment as therein provided; with a pro- 
viso that nothing therein contained "shall prevent any miner or ag- 
riculturist from clearing his land in the ordinary working of his min- 
ing claim or preparing his farm for tillage, or from taking the timber 
necessary to support his improvements. * * *" 

This proviso does not apply to any but lawful settlers on the pub- 
lic lands under the pre-emption, homestead, or mining acts with the 
intention of aoquiring the title thereto. By this proviso, congress in 
effect declared, as the courts had beld, that notwithstanding the gên- 
erai prohibition against cutting timber on the public lands, such set- 
tlers might eut timber thereon in the ordinary course of working a 
mine or preparing a farm for tillage. But in either case the cutting 
of the timber must be subordinate, if not merely incidental, to the 
mining or cultivation. The latter must not be used as a cloak or 
pretext for the former. U. S. v. Smith, 8 Sawy. 107; [S. C. 11 Pbd. 
Rbp. 487.] 

The proviso does not license the cutting of timber for the purpose 
or with the intention of disposing of the same. The section expressly 
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forbids this, and the proviso does not allow it. A mère settler on the 
public lands bas no rigbt, as sucfa, to eut timber tbereon for the pur- 
pose of disposing of it by sale or otherwise. And yet I think the act 
of 1878 ought to be construed as authorizing a settler to dispose of 
timber wbich he cuts in good faith for the purpose of clearing his 
land for présent cultivation. Whatever timber it is neeessary to eut 
to prépare the land for tillage, the settler ought to be allowed to dis- 
pose of to the most advantage to himself — to sell it rather than de- 
stroy it. But this is a privilège easily abused, and the temptation 
to do 80 is very strong. Therefore it ought not to be allowed except 
upon clear proof that the tillage or cultivation has kept pace, acre by 
acre or field by field, with the cutting and removal. Otherwise the 
public lands will soon be pillaged of their valuable timber by the con- 
tractors and employés of mili-men, working under the guise of pre- 
emptors and homesteaders, preparing their so-called "farms for .till- 
age." But "tillage" means busbandry — the cultivation of the land, 
particularly by the plow. 

In Wooden-ware Go. v. U. S. 106 U. S. 432, [S. G. 1 Sup. Ct. 
Eep. 398,] it was held by the suprême court that in an action to re- 
cover damages for cutting and earrying away timber from the public 
lands, the rule for assessing them is as foUows : (1) When the de- 
fendant is a willful trespasser, the full value of the property at the 
time of bringing the action, with no déduction for his labor and ex- 
pense; (2) when the défendant is an unintentional or mistakeu 
trespasser, the value at the time of the conversion, less the amount 
which Buch trespasser bas added to its value. 

It is admitted that the timber in question was eut and removed 
from the public lands unlawf uUy. But it is claimed that the trespass 
was not willful, but the resuit of a mistake, and therefore the damage 
ought to be confined to the value of the timber in the tree. 

On the argument it was practically admitted by the counsel for the 
plaintiff that the timber eut by the défendants in the summer of 1881 
was eut by mistake. But it is not apparent how the mistake was 
made ; nor is it shown that any pains or care was taken to prevent 
or avoid the mistake. If the mistake was the resuit of carelessness 
or indifférence, I do not think it is such a mistake as ought to excuse 
the défendants from paying damages as willful trespassers. Win- 
chester V. Craig, 33 Mich. 207. 

But the claiming that this 200,000 feet of timber was eut by mis- 
take is not contested by the counsel for the plaintiff, and the finding 
of the court will be that the plaintiff is entitled to recover $50 dam- 
ages on that account, with interest from December 31, 1881. The 
600,000 feet eut upon the same tract in the summer of 1882 by the 
défendant George Williams was also eut by mistake; that is, it was 
eut upon the N. E. J of section 22, instead of the north-west one, 
where it is stated he intended to "take up" a homestead in May of 
that year. Leaving out of considération the fact that more or less 
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of this timber was eut, probably a month before this homestead is 
alleged to hâve been taken, the district attorney insista that there is 
no such mistake or inadverteuce in the case as will excuse the de- 
fendant from the conséquences of a willful trespass. 

There is no fact or circumstanoe in the case tending to show that 
the défendant ever attempted in good faith to make a farm on either 
the north-east or west quarter section. Incidentally it is mentioned 
in the statement of facts that he built a house on the north-east 
quarter, but for aught that appears it was a mère loggers' but. There 
is no évidence of résidence or cultivation, or even intent to "do so. 
The land was surveyed, but the défendant does not appear to hâve 
made any application or âled any statement in the land-ofiSoe evi- 
dencing his intention to make a homestead thereon. In short, noth- 
ing was done on either quarter section but what is consistent with the 
idea that the défendant was upon the land simply as a logger, en- 
gagea in getting out logs for the Springfield saw-mill. 

But admitting that the défendant was actually on the north-west 
quarter for the purpose of claiming it as a homestead, that fact did 
not entitle him to eut the timber from it with intent to dispose of the 
same, or otherwise, only so fast and far as he put the land in culti- 
vation. It is not practicable to lay down ariy absolute rule as to how 
near the cultivation shall keep to the clearing, — how close the plow 
Bûall follow the axe, — but it is clear that whoever cuts timber on the 
public lands and removes it thereîrom or disposes of it, must be pre- 
pared to show that he is a lawful settler thereon, and that the timber 
was eut for the purpose of clearing and cultivating the land, and not 
otherwise. And in case the timber is sold or otherwise disposed of for 
gain, the f urther the clearing is ahead of the cultivation, the stronger 
is the presumption that it was eut with such intent, and not to pré- 
pare the land for tillage. 

If the défendant, then, had cat this timber upon his alleged home- 
stead, it would, under the circumstances, bave been a willful trespass. 
His mistake is immaterial. It only amounts to this : that whereas he 
intended to trespass upon the north-west quarter, he inadvertently 
got over the line and trespassed upon the north-east quarter. But it 
is claimed that the défendant acted in good faith ; and it is so admit- 
ted in the statement. This is relied upon by counsel to repel the in- 
ference from the circumstances that the défendant was a willful tres- 
passer. But this gênerai statement of good faith is necessarily 
qualified by the admitted facts of the case. Judged by thèse, it may 
be admitted that the défendant so far acted in good faith that when 
he was cutting on one quarter he thought he was cutting on the other. 
Ând this is probably as far as it was intended to go. But the facts 
of the case prevent the conclusion that he could hâve honestly be- 
Ueved that be was entitled to eut timber for sale on either quarter. 
The timber on thèse lands probably constitutes their chief value. 
Ample provision is made for their sale to those who want to purchase 
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them, and also for the use of the timber by the miner and agricul- 
turist who settle upon them for thèse purposes. But the liberality 
of the government in this respect ought not to be used to screen those 
lawless depredators who go upon the public land in the guise of set- 
tiers, and then eut and remove the timber therefrom upon the prê- 
teuse of preparing it for "tillage." Wooden-ware Co. v. 17. S., supra, 
é37. 

The finding in this case will be that the plaintiflf is entitled to re- 
cover the value of the timber after it was eut into logs, — $450, with 
interest from December 31, 1882, — and if the case stated had gone 
as far as it might, and probably ought, the measure of damages would 
hâve been the value of the logs when delivered at the saw-mill in 
Spriugfield. 



United States v. Lotjisvillb & N. E. Oo. 
{District Court, M. D. Tennessee. November 20, 1883.) 

1. PbACTICE — EXCBPTIONS TO Depobitionb. 

■\Vliere dépositions are taken to be used as évidence in the fédéral courts In 
Tennessee, upon intcrrogatories filed with the clerk, where the witneas résides 
over 100 miles from the place of trial, the notice served upon the opposite 
party need not state the time and place of taking the déposition ; nor need 
it State the cause for taking the déposition. The clerk may issue the com- 
mission to take the déposition without an order of court. 

2. Cabribrs of Livb-Stook— Oonstkuction op Rev. St. }§ 4386-4390. 

By the provision of the Revised Btatutes, §} 4386-4390, any railroad Company, 
■whose road forms any part of a line of road over which animais are conveyed 
from one state to another, is prohibited from conflning the same in cars over 
28 consécutive hours without unloading them for rest, water, and food for at 
least flve consécutive hours. Section 4388 fixes the penalty for the violation of 
this statute at not less than $100 nor more than $500. 

3. Same— TiMB — How Comptjtbd. 

In estimating such confinement, the time during which the animais hâve 
been so conflned prior to their delivery to the défendant must be included. 
Section 4386. 

4. Same — Liabilitt op Oarkibb. 

But, with this exception made by the statute, the carrier is liable only for the 
delault occurring upon his own road ; and, if other Connecting lines confine 
the animais beyond the time prohibited, after they pass out of the control of 
the flrst carrier, there is no violation of the statute by it. This would be so, 
although the flrst carrier contracted for itself and its Connecting lines to oarry 
them to their destination. 

The défendant issued its bill of lading whereby it and its Connect- 
ing lines undertook to carry two cars of mules from Nashville to Vicks- 
burg; the shipper contracting to accompany the stock, and to feed 
and water them en route. It appeared from the proof that the Louis- 
ville & Nashville Eailroad Company leased and operated the Nash- 
ville & Decatur Eailroad, which extends from Nashville, Tennessee, 
to Decatur, Alabama; and although the first-named company owned 
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a majority of the stock ofthe South & Noftîi Alabama Eailroad Com- 
pany, whose Une extends from Decatur to Montgomery, Alabama, 
the latter company, as a distinct corporation, operated and controlled 
its own road by its own officera and employés. At Decatur, the ter- 
minus of its own line, the défendant delivered the "stock to its Con- 
necting line, the South & North Alabama Raiiroad Company, within 
the 28 h ours after beingloaded. In the course of the transportation 
they were delivered to several différent carriers, and there was proof 
tending to show that while in their custody the stock were oonfmed 
over 28 hours without food or water. 

The plaintiff took the déposition of the shipper, who resided more 
than 100 miles from the place of trial, by filing interrogatories with 
the elerk, and giving notice thereof to the défendant, who failed to 
oross-examine. The défendant excepted tothe reading of the déposi- 
tion, because (1) the notice failed to state the time and place of tak- 
ing the déposition; (2) the notice did not state the cause for taking 
the déposition; (3) the clerk could not issue the commission to take 
the déposition without an order of the court. The court held that 
the plaintiff may pursue the state praotice in taking dépositions, and, 
having conforœed to it in thèse particulars, the exceptions were dis- 
allowed. 

A. McClain, U, S. Dist. Atty., and J. B. D'dlon, Asst. U. S. Dist. 
Atty., for plaintiff. 

Ed. Baxter, DicUnsnn é Frazer, and Smith d Allison, for défendant. 

Kby, J., {charging jury.) This action is brought by the govern- 
ment, under sections 4386 et seq. of the Eevised Statutes, to recover 
a penalty of not less than $100, nor more than $500, for the f allure 
of the défendant, as a carrier of live-stock, to comply with the re- 
quirements of said sections in the transportation of two cars of mules, 
shlpped by J. M. Smither, Janurfry 25, 1882, from Nashville toYicks- 
burg. The contract entered into between the shipper and the défend- 
ant has been read to you; and byits ternoB it appears that the défendant 
agreed for itself , and its Connecting lines, to carry the animais from the 
point of shipment to their destination. Whether they bave carried 
out that agreement — whether the shipper carried ont bis agreement 
to go along with the stock and feed and water them — does not oon- 
cern us in this action. If the stock were damaged by a breach of 
the contract on the part of the défendant, it is a matter to be tried 
in an independent action by the shipper. Hè is no party to this suit. 
We are confined solely to the inquiry, has there been a violation ot 
the aet of congress prohibiting railroads from confining animais in 
cars for a longer period than 28 consécutive hours without unload- 
ing them for at least five consécutive hours, and resting, feeding, and 
watering them within that time ? Section 4386 reads as foUows : 

" Xo raiiroad company within the United States, whose roads forms any 
part of a line of road over whieh cattle, sheep, swine, or other animais are 
v.l8,no.8— 31 
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conveyed from one state to another, • • * shall conSne the same in cars 
* * * for a longer period than 28 consécutive houra without unloadlng the 
same for rest, water, and f eeding for a period of at least flve consécutive houra, 
unless prevented f rom so unloading by storm or other accidentai causes. In es- 
-timating sueh confinement the time during which the animais hâve been con- 
fined without such rest on connectiiig roads from which they are received 
shall be included, it being the intent of this section to prohibit their continu- 
ous confinement beyond the period of 28 hours, except upon contingencies 
hereinbefore stated." 

Seetiou 4387 naakes it the duty of the railroad eompany, if the 
owner fail to do so, to feed and water the animais when so unioaded. 
Section4388provide8that"any Company * * ♦ -who knowingly 
and willingly {ails to comply with the provisions of the two preceding 
sections, shall, for every such failure, be liable for and forfeit and pay 
-a penalty of not less than $100 nor more than $500." 

The déclaration charges the défendant with knowingly and willingly 
violating thèse statutes. It wUl be noticed that the horse or mule 
is not mentioned eo nomine in the act. Cattle and other quadrupeds 
used for food appear to he the primary objecta of protection by con- 
gress from long confinement without food or water. We know, too, 
as a part of the history of the times which induced this législation, 
that immense numbers of cattle were shipped over the long Unes of 
railroads in the west to the eastern cities, deprived of food and water 
for days, and stopped at the stock-yards before being carried into the 
great cattle markets, like New York, and there gorged with food and 
water. Gonsequently thèse statutes were passed, not more from con- 
sidérations of sympathy for the cattle than to protect the public from 
imposition and from unwholeaome food. The term "other animais" 
is also employed in the statute, which would include, of course, mules 
and horses. 

You will also notice that it is only intended by this law to affect 
those coînpanies whose roads form a part of a line of roads over 
which animais are conveyed, extending "from one state to another." 
If the line lies wholly within the territorial limits of any state, then 
this would be a matter not given to congress by the constitution, this 
act of the national législature would not apply, and we wonld hâve 
to look to state législation for relief. 

You will hâve to look to the proof and aseertain how long thèse 
animais were confined in the cars by the défendant after they were 
loaded ; whether for a longer time than the period fixed by the stat- 
ute which I bave just read. It is conceded that défendant was the 
first carrier to reçoive the stock after they were loaded on the cars, 
The chief diffieulty is one of law. Is the défendant exonerated by 
proving that the statute was complied with while the stock was on its 
own road, or is it subject to this penalty if its Connecting lines vio- 
lated this law ? The contention of the government is that the first 
carrier is liable for the penalty under this act, provided others in the 
chain of carriers violated the law after the stock had passed out of the 
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control of the carrier with whom the contract of Bhipment -was made. 
The défense pleads tliat this, being a pénal statute, must be strictly 
construed; and, furthermore, the intention of the législature, as ex- 
pressed in section 4388, was to punish that Company alone which 
"knowingly and willfully fails to comply with the provisions of the 
statute." As to how that is, the aot itselE must govern ; and it must 
furnish, if unambiguous, its own interprétation. To my mind it is 
clear enough, without resorting to any artificial rulesof construction. 
The law déclares that no railroad company transporting animais, 
etc., shall confine them in cars longer than 28 hours; that is, tho 
company having possession of them when the 28 hours expires. That 
company alone has it in its power to comply with the statute, and 
therefore that company alonç should be punished for a failure to 
comply with the law. If anything else was required, this construc- 
tion is made clear by the last clause of section 4386: "In estimat- 
ing such confinement the time during whioh the animais hâve heen 
confined without such rest on Connecting roads, from which they are 
received, shall be included," There is no provision made for adding 
the time that they may be confined on Connecting roads thereafter. 

So the défendant will not be liable for this penalty, if you find that 
as many as 28 hours had not elapsed, after the mules were loaded, 
before they were delivered to its fijst Connecting carrier. When and 
where this delivery was made you must décide from the proof . This 
would be so, no matter what the particular contract may havé been 
in this case between the shipper and carrier. It could not add to or 
take from the aot of congress. That act requires the shipper to feed 
and water them in the first instance ; but if he fails, the carrier must 
do it for him, and the act gives him a lien upon the stock for bis 
reimbursement. The first carrier, contracting for itself and its Con- 
necting Unes, may be required to deliver the stock at its ultimate des- 
tination; and if it f ail to comply with the cOntract, the shipper may 
hold him liable for any damages that may hâve accrued either upon 
its own road, or upon any of the several Connecting roads, resulting 
frona a failure to feed and water the stock. But that carrier alone 
would be liable for this penalty who had actual manual possession of 
them at the time the period expired which has been fixed by congresa. 

Verdict and judgment followed for the défendant. 

See U.8.y. East Tennessee, etc., R. Co. 13 Fed. Eep, 642. 
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Pakmees' Loan & Trust Co. v. Chioago, P. & S. W. B. Co.' 

(Circuit Oourt, JT. D. lUinoi». October 31, 1883.) 

RftSCISSION OF CONTRACT— RaTB OF PaYMBNT DUKINa NEGOTIATIOira. 

TV hen a railway company using the tracks of another company at an agreed 
rate of compensation refuses to accède to a demand of the owners for the pay- 
ment of a higher rate on account of récent improvements, but while the matter 
iB under considération continues to use the tracks and to pay the original con- 
tract priée, and upon the 'final refusai of the owners of the tracks to prolong 
the previous arrangement abandons the use of the tracks altôgether, the own- 
ers can recover for the use of their property during tbe iaterval no more thaa 
the rate paid under the original agreement. 

At Law. 

Jewett, Norton dt Larned, for complainant. 

Cothran é Kretzinger, for défendant. 

Dkummond, J. The Chicago, Pékin & Southwestem Raiiroad, being 
in the possession of a receiver, made an arrangement with the owner 
of the track between Pékin and Peoria by which the business of the 
Chicago, Pékin & Southwestern Company was done in Peoria, and for 
which payment was to be made by the receiver. Changes took place 
in the condition of the raiiroad between Pékin and Peoria, and in the 
terminal facilities by which the business was done at the latter place, 
and accordingly the receiver was required to pay a sum greatly in 
advanee of what he had previously paid. This was put by the Peoria 
& Pékin Union Eailway Company, that had become the owner of the 
track and thèse terminal facilities, on the ground that other railwaya 
that transacted business in the same manner as tbe Chicago, Pékin 
k Southwestern Company in Peoria, by agreement with the Peoria k 
Pékin Union Eailway Company, paid it, and it is insisted that this was 
a true test of what the Chioago, Pékin & Southwestern Company should 
pay. That would be true provided the receiver stood, as to the com- 
pany-which he operated, in the same position as the other companies ; 
but that was not so, because the Peoria & Pékin Union Company was 
really owned by the other companies which made the agreement with 
it, and consequently they were, substantially, owners of the property 
of the Pékin & Peoria Union Eailway Company. It was substantially 
a contract, therefore, made by one party with itself, which it was in- 
sisted should be the test of payment by the receiver. The receiver, 
however, after this demand was made upon him by the Peoria & 
Pékin Union Eailway Company, did use the track between Pékin a,nd 
Peoria, and obtained the terminal facilities which were there given 
to other railroads, and did pay, while the case was pending upon 
submission to the judge of this court, by a voluntary agreement be- 
tween the parties, in the nature of an arbitration, the same prioe that 
had been previously paid. On looking into the question at the time, 
the judge was of the opinion that the contract which was demanded 
of the receiver by the Peoria & Pékin Union Company was oppressive 

'Affirmed. See 8 Sup. Ct. Kep. 1125, »ub ruym. Poorla & P. U. Ry. Go. r. Chicago, 
P. & S. W. R. Col 



^EAMAN V. BLATEB. 485 

in its terms, and doubted whether the receiver could afford to pay the 
prîces tben demanded; but at the same time admitting that the 
Peoria & Pékin Company was the owner of the property, and that it 
had the right to prescribe on what terms the receiver shonld do bis 
raih-oad business between Pékin and Peoria, and in the latter city, 
stated that if thé receiver would not acoept the terms he could not be 
permitted to hâve the use of the property of the Peoria & Pékin Union 
Company, and accordingly the receiver ceased to do business between 
Pékin and Peoria, and in the latter city, and the only question now be- 
fore the court is whether during this intérim, and from the time this 
claim was made on the receiver up to the time when he quit doing 
business with Peoria, he shouid pay the price demanded, according 
to the terms arranged by the Peoria & Pékin Union Company and 
the other railroads ; and I do not think that, under the ciroumstances, 
is a true test, and I feel inclined to let the matter stand upon the basia 
which had existed bef ore this claim was made upon the receiver, and to 
consider that, having paid in conformity with the previous arrange- 
ment which had been made ail that was due, this claim shouid not 
be paid to the Peoria & Pékin Union Eailway Company. 



Sbaman, as Survivor, etc., v. Slater and others. 
{Circuit Court, S. D. New York. November 16, 1883.) 

1. Pabties— MisjoiNDEB — Death of Pahtt undbb Liabilitt with Others. 

Where several peraons hâve incurred a liability arising from the same trans- 
action, the représentatives of one of them who has died cannot, in an action at 
law, be joined with the survivors. If the liability is merely joint, the survivors 
only remain liable at law ; if several, as well as .ioint, the action, if prosecuted 
against both the représentatives of the deceased person and the survivor, must 
proceed against them separately. 

2. Same — Okdbr for Sevbkance. 

The court may grant an order for the severance of an action which shouid 
hâve been brought separately against défendants who hâve been improperly 
joined. 

At Law. 

Man é Parsons, for complainant. 

Franklin Bartlett, for défendant Slater. 

Marsh, Wilson de Wallis, for défendant Pisher. 

Wallacb, J. Whether the deceased défendant was a partner or a 
tenant in common with the surviving défendant the action cannot be 
revived against the représentatives of the décèdent so as to proceed 
against them and the survivor jointly, because there cannot be a judg- 
ment against one de bonis testatoris and against the other de bonis 
propriis. If, as would seem to be the case, the liability of the original 
défendants upon the cause of action alleged in the complaint is a 
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joint and not a joint and several liability, the remedy of plaintiff, as 
against the représentatives of the décèdent, is in equity, after bis 
remedy shall bave been exhausted at law against the survivor. lî 
the liability is several as well as joint, inasmuch as the cause of ac- 
tion survives, a severance of the action may be allowed, so that it 
can proceed separately against the survivor and the représentatives 
of the décèdent. The question whether plaintiff can proceed sepa- 
rately against both the survivor and the représentatives of the dé- 
cèdent is one of too much importance to be decided upon a motion 
which relates to the procédure merely, wben tbere can be no review. 
The représentatives of the deceased défendant can avail themselves, 
by way of défense of the suit against them, of any objection to the 
right of the plaintiff to maintain such suit, and the questions pre- 
sented can be more appropriately decided then. 

An order for a severance, and for bringing in the représentatives of 
the deceased défendant accordingly, may be entered if plaintiff elects 
to adopt that couioe. 



Lynch and otbers v. Mercantile Trust Co. 
{Circuit Court, D. Minnesota. Kovember 22, 1883.) 

1. FRAnDni.BNT MiSRBPBESENTATrONS— RecKLBSS StATBMENTS. 

A person is not at liberty to make positive assertions about facts material to 
a transaction unless he knows tliem to be true ; and if a statement so made is 
in fact false, the assertor cannot relieve himself from the imputation of fraud 
by pleading ignorance, but must respond in damages to any one who has sus- 
tained loss by acting in reasonable reliance upon such assertion. 

2. Same — What Inquibibs mubt be Madb. 

The purchaser of land is entitled to rely upon the vendor's assertions about 
the bo\indaries, and is not obliged to consult the recorded plat. 

3. Same — Priwcipai, and Agent— Imputbd Fraud. 

A principal is liable for the reckless or otherwise fraudulent misrepresenta- 
tions of his agent. 

4. Same — Vendok cannot Rbpudiatb Cohtbact. 

A purchaser is entitled to the beneflt of his contract, and the vendor cannot 
purge himself of fraud in the transaction by ofEering to rescind, but is liable for 
the différence between the value of the pvoperty actually sold and the value of 
the property as represented. 

A stipulation waiving a jury is filed, and the case is tried by the 
court. This suit is brought to recover damages for fraudulent repré- 
sentations, alleged to be made by the defendant's agent to one of the 
plaintiffs, upon the sale of a certain tract of land called "B. Murphy's 
reserved block," in the city of Minneapolis, owned by défendant, and 
sold for $15,000. The plaintiffs, being desirous of purchasing a house 
and lot for a hospital, applied, tfarough Alicia Lynch, to Brown & 
Hamlin, real estate brokers and agents in Minneapolis. They had 
for sale, belonging to the défendant, "E. Murphy's reserved block," so 
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called, on which vras a large house, and application was made for 
its purchase. Mr. Brown went with the applicant and showed the 
property, pointing ont the boundaries, and stated that this block in- 
cluded ail the land lying between certain fences as pointed out on 
three sides, and extending to the river, and that the frontage on Fifth 
(now Jackson) street was 600 feet from fence to fence, and 300 feet 
deep, or to the river. The applicant subsequently measured the lot 
pointed out and deseribed by the agent, and found the frontage to be 
600 feet, and, relying upon the représentations of Brown, the plain- 
tiffs concluded the purchase, took possession, and made improve- 
ments. 

Thèse représentations were false, and the true boundary of the 
tract was only 470 feet frontage, and ail the land pointed out between 
the fences did not belong to the défendant. Brown had no actual 
knowledge of the size of the block, and supposed it inoluded ail the 
land within the fences. The contraot of sale was drawu up in Brown 
& Hamlin's office, sent to the proper person to exécute, and subse- 
quently the défendant ratified Brown's sale, and received the benefits 
thereof. When the défendant discovered that the représentations 
were false, and the boundaries incorrectly pointed out, and after the 
plaintiffs had received the deed and made improvements, it offered 
to rescind the sale, and pay back the part of the purchase price re- 
ceived, which was declined, and on failure to pay for the alleged 
injury suit was brought. 

Babcock é Davis, for plaintiffs. 

Bigelow, Flandrau é Squires, for défendant. 

Nelson, J. It is neoessary for the plaintiffs to prove that the false 
représentations made were material, and were relied on and operated 
as one of the inducements to the purchase, before entitled to a judg- 
ment. Fraud, as well as false représentations, must clearly appear, 
and there must exist positive statements of material facts as true, — 
false affirmation of facts which were relied on and induced the plain- 
tiffs to purchase. The rule is thus expressed by Maulb, J., in Evans 
v. Edmonds, 13 G. B. 777, 786 : 

" I conceive that if a man having no knowledge whatsoever on the subject 
takes upon himself to represent a certain state of facts to exist, he does so at 
his péril ; and if it be done either with a vie w to secure some benefit to himself 
or to deceive a third person, he is in law guilty of a fraud, for he takes upon 
himself to warrant his own belief to thetruth of that which he so asserts." 

Or, as stated in Ainslie v. Medlycott, 9 Ves. 21 : 

"If, without knowing that it is true, he takes upon himself to make a rep- 
résentation to another, upon the faith of which that other acts, no doubt he 
is bound, though his mistake was perfectly innocent." 

So, in Brooks v. Hamilton, 15 Minn. 31, (Gil. 10:) 

"To constitute a fraudulent représentation, the party making the représen- 
tation must represent that as true of his own knowledge which is not true, but 
as to the truth or falsity of which he has no knowledge, or must represent 
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tliat as true which is false, and the truth or falsity of which he is presumeJ 
to know." 

The owner of property, when he sells, is presumed to know whether 
the représentation which he makps about it is true or false ; and the 
positive statement thus made of a material fact, if false, is a fraud 
in law. A purchaser trusts in the owner's statements, and the law 
will assume that the owner knows his own property and truly repre- 
sents it. So if an injury résulta from the statement of a material 
fact which influences the sale, and not from the statement of the 
opinion or belief of the vendor, an action will lie if the représenta- 
tion is false, and it is not material whether the vendor knew to be 
false what was stated. If the représentation as to a material point 
was relied on, and was stated as a fact, intended to oonvey the im- 
pression that the party had actual knowledge, the vendor cannot 
plead ignorance as an excuse if the statement was false. 

In this case the représentations by the agent were positive of a 
fact presumed to be within the knowledge of the défendant and his 
agent. The défendant must bear the burden of the negotiation, or 
any liability growing out of any false statements accompanying it 
and material to the sale. It not only placed the property in Brown 
& Hamlin's hands for sale, but ratified their acts and received the 
money paid according to the terms of the contract. Its liability for 
the agent's acts in making the negotiation is thus established. The 
principal is bound by the fraud of his agent. The statements of 
Brown when he went down and pointed out the property tended to 
throw the purchaser off her guard and render an examination of the 
land less perfect, and the purchaser was not required to make any 
further examination than was done. The plaintiffs were not bound 
to consult the plat. Porter v. Fletcher, 25 Minn. 493. 

When the agent made his statements, thèse acts imported knowl- 
edge of the facts by him. The représentations made by Brown are 
conceded, and the falsity of them ; but their materiality, and, if ma- 
terial, the liability of the défendant, is persistently denied. There 
is no doubt the représentations are material, and tended to induce 
the trade. The agent made them, not according to his opinion and 
belief, but as of his own knowledge. Such averments are positive 
to material points affecting the sale ; for quantity and location are 
material éléments, and always taken into considération when real 
estate is sold, and, if statements regarding them are untrue, consti- 
tute fraud. 

The défendants urge — First, that the sale was made with référence 
to the records of the oflBce of register of deeds of Hennepin county, 
where the plat of the property was recorded, upon which its location 
and size and boundaries are ail distinctly marked, and the parties to 
the sale are bound thereby ; second, that the représentation was inno- 
cent, founded in ignorance and mistake, and no action will lie. 
There is no évidence to sustain the first défense, and the recorded 
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plat dîd not disclose upon its face the size of the block. In regard to 
the second défense, the rule is well settled that to state what is not 
known to be true, whereby injury résulta to another, is as criminal 
as to state what is known to be f aise ; and it is reasonable to présume 
that the défendant or its agent, who knew how the property was ob- 
tained and placed in the market for sale, would bave the boundaries 
of the land correctly described, and could be trusted in representing 
that the land sold was included within the fences pointed out to the 
plaintifï, and under such circumstances the false statement is of a 
matter sapposed to be within defendant's knowledge, and imparted 
to its agent, and cannot be said to hâve been made through ignorance. 
It is not the statement of the agent's belief that the block Was in- 
cluded within the fences, and was 600 feet front, but the positive 
averment of his own knowledge that it was so located, when it is con- 
ceded that- he had no actual knowledge of the matter. If the agent 
had stated that he believed the land had a frontage of 600 feet, and 
he believed it was included within the fences, and extended in front 
from fence to fence, the élément of fraud would not exist. But the 
agent was aware that he had only an opinion or belief, which he im- 
posed upon the plaintiff as knowledge. The rule is well stated in 
Marsh v. Falker, 40 N. Y. 562, which is foUowed by ail the cases 
cited by the défendant. The party making the false statement 
"must hâve assumed or intended to convey the impression that he 
had actual knowledge of their truth, though conscious that he had 
no such knowledge." In this case the agent made statements as of 
his own knowledge that the land which he sold the plaintiff, and was 
then negotiating for, extended from fence to fence. He made thèse 
représentations in such manner and in such terms as, stated in the 
cases cited by défendant, "were calculated to produce the conviction 
in the mind of the purchaser that he had personal knowledge of their 
truth; that he made the statement relied on upon what he knew as 
distinguished from what he heard. This was noi true, and he him- 
Belf knew at the time it was not true, and from thèse circumstances 
the intent to deceive the purchaser could very naturally be inferred." 
This extract very clearly states the law. 

The case in 2 Allen, 214, is distinguished from this in that the true 
boundaries of the land sold were pointed out and information was thus 
given the purchaser, so that by a mère snrvey he could ascertain the 
correct quantity. So, in 102 Mass. 247, the court décides that false 
représentations are not actionable as to quantity when the true 
boundaries are pointed out; and in that case, also, when the deed 
was being drawn, the seller stated that the représentation of the 
quantity of land was his belief only. The plaintiffs were not re- 
^uired, after the deed had been executed, to accept the oflfer of the 
défendant to refund the money received and déclare the contract ofif. 
rhey had the option to allow the sale to stand, and by an action at 
law to recover for the injury sustained. The latter course is pursued. 
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and the party liable for the fraudulent représentations cannot ob- 
ject. The measure of damages is the value of the property lost by 
false représentations, whieh wero two lots included within the fences 
not belonging to the défendant ; and Brown testifies thèse lots were 
worth $800 each. I shall take this as a fair and just value, and 
judgment is ordered against the défendant for $1,600, with costs. 

Consult 2 Pom. Eq. p. 352, § 884; Smtth v. Richards, 13 Pet. 26; 3 Mo. 
478; 9 Tes. 13, 21; 42 Vt. 121; 28 Mich. 53; 16 Ala. 785; 1 N. Y. 811; 86 
N, y. 84, 86; 47 Mich. 193; [S. C. 10 JS". W. Bep. 196.] 



A motion in arrest of judgment, heard before Judges MoCraby and IfEL- 
soN, at the December term, 1883, was deuied. 



Johnson ». Armoub and others. 

{CHreuit Ootirt, D. Mùacmn. October Term, 1883.) 

1. PbEBOKAI/ InJURY— DbFECTIVB MACHINERT— RESPONSIBrLITT. 

The plaintiff sues to recover for injuries received while working on the de- 
fendants' elevator, and avers that certain portions of the éleva tor were defect- 
ive. Seld that, to render thedef endant liable, it must be shown that the portions 
claimed to be defective were necessary for the safe opération of the elevator ; 
that they caused or contributed to the injury received ; and that they were not 
repaired within a reasonable time af ter being brought to the défendants' notice. 

2. Same — Pbllow-Sbbvaîtts— Mastbb's Responsibilitv— Common Employment. 

A master is not liable for an injury resulting to a servant through the nég- 
ligence of a fellow-aervant, not even though the fellow-servants are incompé- 
tent, uniess such incompetency was known to the master, or might bave been 
ascertained by the exercise of ordinary care ; nor will the master be liable in 
any case, uniess the incompetency caused, or contributed to, the injuries re- 
ceived. Common employment meaiis work of the same gênerai character. 

3. Same — Soopb of Employment — Question fok the Joby. 

A master is not liable for an injury sustained by a servant while performing 
work not in tlie line of his trade, and which he was not ordered to do. The 
question whether one is working in the line of his trade is for the jury. 

At Law. 

Scott dû Taylor, for plaintiff. 

Pratt, Brumback é Ferry, for défendants. 

Krbkel, J., (charging jury.) The plaintiff, Johnson, daims dam- 
ages from Armour & Co. on account of injuries received by him on 
the sixteenth day of January> 1883, while at work in their elevator. 
The claim is based upon the charge that the défendants did not fur- 
nish proper and safe machinery, and the further charge that défend- 
ants did not hâve compétent servants in charge of the elevator 
machinery, and that in conséquence of thèse neglects he was injured. 

First, as to the machinery. The charge regarding such is that the 
appliances to ring the bell tô give signais to the engineer in charge 
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of the engîne operating the elevator were ont of order. This is a 
charge of négligence which the plaintiff makes, and Is bound to 
prove to your satisfaction. The law does not présume négligence. 
If yoTi come to the conclusion, from the testimony, that the defect 
claimed to hâve existed in the bell arrangement is not proven to your 
satisfaction, this will end your inquiry on that branch of the case. 
But if you shall find, from the testimony, that the bell arrangement 
was out of order, your next inquiry will be, did this cause or contrib- 
ute to the in jury complained of? If, under the évidence, you shall 
arrive at the conclusion that the defects of the bell arrangement, if 
any existed, did not cause or contribute to the injury complained of, 
in that case you must dismiss this charge of négligence from your 
considération. 

The want of a lever is the next charge regarding defective ma- 
chinery. There is no dispute that the lever connected with the ma- 
chinery was out of order. You hâve heard the testimony as to the 
ofSce which the lever performed. Concerning it you will hâve to dé- 
termine — First, whether a lever was necessary for the safe operating of 
the machinery ; for if the elevator eould be operated without it with rea- 
sonable safety, and the lever was only nsef ul in the way of saving wear 
and tear, in that case it made no différence whether the lever was in 
order or not. In case you find, from the testimony, that a lever was 
necessary for the safe opération of the machinery of the elevator, you 
will next inquire, did this defect cause or contribute to the injury com- 
plained of ? If you find it did not so contribute, in that case the defect 
of the lever did not create a liability on the part of the défendants. 
The law allows défendants a reasonable time for repairing defects in 
machinery after such defects come to the knowledge of the superin- 
tendent of the défendants. The reasonable time hère spoken of must 
be gauged by the use made of the machinery in connection with the 
work to be performed by it, and the necessity of the repairs for 
safety. 

If you shall find, from the testimony, that the lever was a neces- 
sary part of the machinery for operating the elevator, and that it 
could not be operated with reasonable safety without it, and you 
further find that it was not repaired within a reasonable time after 
the defects came to the knowledge of the défendant, and you still 
further find that the want of a lever caused or contributed to the in- 
jury complained of, the défendants would be liable nnless their liabil- 
ity is avoided by any of the reasons or causes in this charge here- 
after mentioned. In short, the lever must be necessary, neglect 
must bave occurred in repairing it, the defect must hâve caused or 
contributed to the injury, otherwise, the défendants are not liâble. 

The next charge of négligence is that défendants did not hâve com- 
pétent servants in charge of the machinery. Seîf-inte^rést the law 
assumes to be sufficient to cause a proper sélection of servants by 
him who employs them. To overcome this presumption, it must ap- 
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pear from ïhe testimony that one or more of the servants in charge 
of the elevator machinery was incompétent, and that such incompé- 
tence was known to the défendants, and caused or contributed to the 
injury complained of. Though you may find there were incompétent 
servants in charge of the elevator machinery, yet, if this did not 
cause or contribute to the damages complained of, it must be disi'e- 
garded by you in the considération of this branch of the case. It is 
only when the incompetency on the part of servants is shown by the 
évidence, and that such incompetency came to the knowledge of de- 
fendants, or they might bave known such incompetency by the exer- 
cise of ordinary care, that the défendants are liable. 

Eegarding plaintiff's going to work on the elevator, you are in- 
structed that if the plaintifï was orderedto do spécifie work in theline 
of his trade as a carpenter, and that he, after finishing the designated 
task, proceeded to do work not in the line of his trade, which he was 
not ordered to do, and was injured while so engaged, he cannot re- 
cover. But what the work of his profession was as a carpenter must 
be judged of under the circumstances of this case. The plaintiff had 
been engaged in preparing ice for storage, and it is for you to déter- 
mine whether he was out of the line of his occupation when he went 
into the elevator to fit its machinery for use by cutting away the ice 
testified to. 

There remains the question of the relation in which fellow-servants 
engaged in the same employment stand towards each other, so that 
they must bear injuries brought upon them by the neglect of their 
fellows. The law is that the common employer is not responsible 
for injuries resulting from neglects committed by fellow-servants upon 
each other in their common employment. By common employment is 
meant that the work upon which the servants are engaged is of the 
same gênerai character. The trade of a carpenter diflfers from work 
of getting and preparing ice for the purposes of storage, and servants 
thus engaged, each upon his appropriate work, cannot be said to be 
in common employment. Yet, in the case before us, we find the 
plaintifif, a carpenter by trade, engaged on work fitting ice for storage, 
the same occupation upon which the ice-men were engaged. There 
is no doubt that a carpenter may engage upon other work than his 
trade, and when he does so he may pursue the common employment 
of those with whom he works, and thus fall within the category des- 
ignated "common employment." The question whether this plaintiff 
was engaged in the employment of an ioe-man at the time and on the 
occasion when he was injured is for you to détermine under the évi- 
dence. If he was so employed he cannot reeover if injured in consé- 
quence of the neglect of a fellow-servant. The engineer and the serv- 
ant who contrôlled the movements of the elevator machinery are 
felloW'Servants, and in common employment with the ice-men for the 
purposes of this case. 

If you find the issues for the plaintiff, you will allow him the differ- 
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ence between his ability to earn before and after the injury, includ- 
ing suffering in conséquence of his injury. 

If you find the issues for the défendants, you will return a verdict 
accordingly. 



Btevknson V. CmoAGo & A. E. Co. 

'Circuit Court, D, Missouri. October Tenu, 1883.) 

1. Personal Ikjtirt — NEGLiaENCE— Conteibctoby Négligence— Railhoad 

Employés. 

In cases of unexpected and immédiate danger, calculated to aflect the judg- 
tnent of bim who is to meet it, a mistake made in bis movementa is aot nég- 
ligence. 

2. Same— ACTS OP Co-Seevant8. 

The acts of the plaintifC's co-servants Md, for the purposes of this case, 
and to détermine whether the plaiutifl was guilty of contributory négligence, 
to be the acts of the plaintiS. 

At Law. 
. Tichenor, Warner d; Dean, for plaîntiff. 

McFarlane é Trimble &nd Oofdiner Lathrop, for défendants. 

Krekbl, J., (char ging jury.) Mary Stevenson sues the Chicago & 
Alton Eaihroad Company for killing her husband, Charles Stevenson. 
The cause of action, as stated in the déclaration, is as foUows: 
On the twenty-seventh day of February, 1883, Charles Stevenson, the 
husband of plaintiff, was in the employ of one Mead, who controlled 
an elevator on the grounds of the Chicago & Alton Eailroad Company, 
and while engaged in unloading a car, using due care, was killed 
by the négligent runningof a car of the défendant railroadcompany 
against the car Stevenson was unloading. The railroad company, 
■ in answering the charges made, dénies ail neglect, and avers that 
Stevenson, by his own carelessness, contributed to the injury of 
which he dîéd. Thèse pleadings, both déclaration and Vanswer, 
hâve been criticised. For the purposes of this trial they mây be 
taken as snfûciènt, leaving ainy further considération, if necessary^to 
be settled hereafter by the court. 

The question you are tô détermine is, was the défendant railroad 
company neglectfulin the performance of its duty, and didsuch neg- 
lect cause the death of Charles Stevenson ? The plaintiff, the widow 
of Charles Stevenson, charges such neglect, and is bound to prove 
the charge to your satisfaction. Thé lâw does not présume negli- 
gence. Among thé material points to be determined is the con- 
dition of the cars as they stood upon the corn traok on the morn- 
îng of the twenty-seventh of Februâry, 1883. Were they coupled 
and properly secured by brakes? If they were, and the additîonal 
cars which were afterwards set upon the same tràck were handled 
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with duo care, défendant is not liable. For interférences, if any, by 
other than the railroad company employés, the company is not lia- 
ble. If the employés of the railroad company either failed to make 
the eoupling or to set the brakes so ag to secure the cars pn the track, 
and one of them became detaclied in conséquence of their neglect 
and ran down the track, injuring the plaintifï's husband, the company 
is liable, unless Stevenson contributed to the injury himself, as here- 
after pointed out. From the mère coming down of the car, without 
any fault or neglect on the part of the employés of the railroad com- 
pany, you cannot infer négligence. You must be satisfied from the 
évidence that such coming down of the car was caused by some fault 
or neglect on the part of the employés of the railroad company. 

Passing to the question of contributory négligence, you are in- 
structed as follows : The railroad company, in its défense, says that 
the deceased, Stevenson, by bis own acts contributed to his injury. 
and that the company, on that account, is not liable. This contribu- 
tory négligence the railroad company charges on Stevenson, and must 
prove the saine to your satisfaction. The deceased, Stevenson, had 
a right, in the pursuit of his employment, to go upon any part of the 
track of the railroad company to do the work in which he was en- 
gagea, but in doing so he was bound to use ordinary care. If the 
car coming dôwn the track struck and injured Stevenson while en- 
gagea in Ms employment, without ïault of his own, the company is 
liable,'uiiless due care had been taken to secure the cars on the track, 
as alrèady charged. In cases of unexpected and immédiate danger, 
calculated to affect the judgment of him who is to meet it, a mistake 
made in his movements is not négligence. Thus, if you shall find 
from the évidence that the coming down of the car might reasonably 
cause appréhension of danger, and under the influence thereof the 
deceased attempted to paas between the cars and was caught thereby 
and injured, such an act is not an act of négligence on bis part. 

If, on the other hand, you shall find from the évidence that the 
deceased, Stevenson, or any one of those who were engaged with him 
in moving and unloading cars, removed the brakes from one or more 
of the ca,rs standing on the corn track, or uncoupled one or more of 
thepi, and that in conséquence thereof the car came down on the 
track, which otherwise it would not bave done, and that the injury 
to the deceased resulted from this cause, such. acts constitute contri- 
butory négligence. It makes no différence whether Stevenson or 
those who were engaged with him in removing cars interfered with 
them as stated. The acts of any of those who worked with Stevenson 

•in removing cars, for the purposes pf this case, are the acts of Ste- 
venson ; and if interférences, as charged, took place, it is contributory 

-negligence^iand the verdict should be for the^defendant. 

Stevenson had the. right to be on thecprn track of the railroad to 

repair his shovel, if he did so, and it is not contributory négligence 

on his part if he took the ordinary care and précaution against the 
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usual and ordinary danger of his employment. What the duties of a 
railroad company setting a string of cars upon a grade, as to coupling 
and the setting of brakes, are, we bave no satisfaetory évidence, nor 
as to the obligations of persons engaged in moving cars in such a 
condition ; that is, whether they are bound to see that the cars retnain- 
ing on the track are properly secured. We bave to pass upon the 
case as presented by the évidence, leaving thèse matters for further 
considération of the court, if necessary. 

If you find the issue for plaintiff, you will say so in your verdict, 
and G.X the amount of damages at $5,000. 

If you find the issues for the défendant, your verdict will be ac- 
cordingly. 

The présent plaintiff bas the same rights as ber deceased hilsband 
would bave bad, and no others. 



HoRNEB V. Dellingeb and otbérs. 
Oireuit Court, B. D.Wïseonsin. December 1, 1883.) 

1. Rhnt-Chahge— Partial Rklbasb—Aftbb Ejectmbnt Bbought. 

The rule of the common law by which ihe release from a rent-charge of any 
portion of a tract of land subjeot thereto discharges ail the rest, haa no applica-- 
tlon to a release made after tbé ownèr of thé rênt-charge, either by actual entry 
upon the land, or by the institution of a possessory action, which la équivalent 
to entry, bas declared a forfaiture for breach of the condition of payment. 

2. Tax Titles — What Intbekst Estops from Ac(îuiking. 

Where land subjeot to a rent-charge is mortgaged, the mortgagor being bound 
to pay the rent and taxes, and after the commencement of à suit of f orclosure by 
the mortgagce, he, or any person for bis béneflt, purchases the land at a tax sale 
and receives the tax certificates, but before the tax title is perfectéd, the mort- 
gagee, to satisfy his decree of foreclosure, takes from the mortgagor a con veyance 
of the land, subject to the rent-charge, neither he nor the person acting in bis 
interest can, by taking tax deeds in pursuance of the tax certificates already 
secured, acquire a title paramount to the rent-charge. The institution of the 
suit of foreclosure places the plaintiiï in an incipient contractual relation with 
the owner of the rent-charge, and this relation, after it bas been perfectéd by a 
conveyance to him of the land aubject to the charge, estops him from ripening 
into a paramount title the rîgbt acquired in the interval ùnder the tax cer- 
tificates. 

3. DbKD— CONSTEUCTIOK — InCONSISTENT STIPULATIONS, 

Where a deed conveying two parcels of land stated in terms that the convey- 
ance was upon the express condition that a certain sum should be paid annually 
as a rent-charge on the larger lot, but provided in a subséquent clause that 
upon defaultin the payment of such rent the grantor might enter upon ail the 
land so conveyed CJfcept thesmallerlot, A«W, that the former stipulation, thougj^j 
standing aloneit would give the grantor the right to recover both lots for non:-' 
payment of the rent, was controlled by the subséquent provision, which, upon 
any other construction, would be insensible. 
4; Btatbmbnt OF THE Case. ■ ' ' , 

■'■-' The owner of two parcels of land, containingrespecr.ively twoacrèsftndahalf- 
acre, conveyed both by a single deed, which stated (without conflbitig the stip- 
!, "ulation to the two-acre lot) that the conveyance was upon ex'pfess condition > 
that a certain annual sut» should be paid the grantor as a rent-charge upon' 
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the two-acre lot ; and which then went on to provide that In case of non-pay- 
ment of the rent the grantor should be at liberty to enter upon ail the land 
conveyed except the half-aore lot. By several con voyances the rent-charge waa 
transferred to A., and the two lots of land to B.,"so that A. and B. stood in 
the ehoes of the original grantor and grantee respectively. B. sold the two 
lots, subject to the rent-charge, to U., who mortgaged them back to secure the 
purchase nioney, but C. went into possession, agreed to pay the taxes, and be- 
came responsible for the rent. C. failed to pay the purchase money, and B. 
foreclosed. After the commencement of the foreclosure suit, part of the two- 
acre tract was soid for taxes, and i)., who acted in the interest of B., and had, 
therefore, only the rights which B . had to purchase the land, bought the land 
at the taxsale" and received tax certiflcates. Before the tax title was perfected 
B. took from C. a conveyance of the two lots, subject to the rent-charge, in 
lieu of his decree of foreclosure. After this, D., still acting in B.'s behalf, 
received the tax title for the parts of thé two-acre tract for which he held tax 
certiflcates. B. thereupon ceaaed to pay rent to A., who hrought ejectment to 
recover possession of both lots for breach of condition. E. at this time owned 
or clâiroed a part of the two-aere lot. He was therefore made a défendant \u 
the ejectment, but A. subsequently discontinued the suit with respect to E., 
and released the part of the land claimed by him from the rent-charge. Reld, 
that A. was entitled to recover possession of tlie whole of the two-acre lot ex- 
cept the part released to E., but not of the half-acre. 

This was an action of ejectment, to recover the possession of cer- 
tain lands and water-power in the county of Fond du Lac, in this state. 
On the twenty-ûrst day of March, 1851, Mary Eleanor Watson, being 
the owner under title from the United States of the promises in ques- 
tion, by her attorney, duly authorized, executed to one David P. 
Mapes an instrument of conveyance which contained the foUowing 
provisions : That — 

"Whereas, the said David P. Mapes bas, by virtue of a certain contract 
* * * made on the seventeenth day of Novernber, A. D. 1848, by and be- 
tween the parties to this indenture, erected on the east half of the north-west 
quarter and the west half of the north-east quarter of section twenty-one, in 
town sixteen north, of range fourteen east, and on a certain water-course 
running through the same, (known as Green Lake inlet,) a flouring-mill and 
dam, with the appurtenances thereto, and raised a pond thereon Now, there- 
fore, for the purpose of f ully carrying out, perfecfeing, and consumtnating said 
agreement in its spirit and intent, — except that so much thereof as relates to 
or créâtes a joint tenanoy in the water-power is hereby rescinded, — this in- 
denture witnesseth: that the said party of the flrst part, for and in considéra- 
tion of the sum of one dollar to me in hand paid, * * * and for the fur- 
ther considération that the premises and easements hereinafter described and 
herein conveyed be used for the purpose of improving and appropriating the 
water of the stream running through the tracts of land above described, by 
the érection of dams, ponds, mills, factories, and other machinery, and apply- 
ing such water-power thereto; and for tjie further considération of the limita- 
tions or conditions hereinafter mentioned, — hâve granted, bargained, sold, re- 
leased, and conflrmed * * * unto the said party of the second part, 
his heirs and assigns, forever, subject to the limitations or conditions herein- 
after expressed and set forth, ail and entire, the water-power of said stream 
on said lands above described, without limit, restriction, or réservation, (ex- 
cept the limitation or condition forming the partial considération of this in- 
denture:) provided, however, that in the use of the said water, said Mapes, 
and his heirs and assigns, are to be conflned to the soutb side of the stream, 
excepting the case of the pond hereinbefore mentioned, which is to remain as 
at présent, and excepting the case of a pond hereafter to be raised by the 
érection of a dam on the balf-acre of land hereinafter described." 
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Then foUowed words of grant, "for the considération aforesaid, ' 
conveying a certain parcel of land described by metes and bounds, 
and containing half an acre of land, "together with the privilège and 
right to overflow so much of the lands of the said party of the firsl 
part above the half-acre aforesaid, on the stream, as may be necessary 
to enable the said party of the second part to use ail the fall on said 
stream between the said half-acre and the eastern line of the N. W. 
^ of S. W. J of section 22, of the town aforesaid." 

The conveyance then granted and conveyed another parcel of land, 
"for the considération aforesaid," described by metes and bounds, con- 
taining two acres, "parcel of the tracts of land lîrst * * * de- 
cribed, on which the aforesaid flouring-mill stands." 

The habendum clause was as follows : 

"To hâve and to hold, ail and singular, the said premises above described, 
with the appartenances, and the said easements and privilèges, unto the said 
party of the second part, his heirs and assigna, forever, subject to and jielding 
and paying to the said party of the first part, her certain attorney, heirs, ex- 
ecutors, administrators, or assigna, the annual sum of $205, in quarterly pay- 
ments, fbrever, as an annual rent-charge on the said two acres of land above 
described, with the mill erected thereon, and appurtenances, as hereinafter 
mentioned." 

Covenants of seizîn and wàrranty, and against inoumbrances, fol- 
lowed the liabendum clause, and the conveyance then proceeded as 
foUovys : 

"Now, this indenture is upon this express condition or limitation, anything 
herein contained to the contrary notwithstanding: that the said party of the 
second part, for hinoself, his heirs, executors, administrators, and assigna, 
shall and does hereby covenant, bargain, and agrée with the said party of the 
flrst part to pay, or cause to be paid, at Kipon, aforesaid, to the said party of 
the first part, her certain attorney, executors, administrators, or assigns, the 
sum of $183.75 on the first day of January, A. D, 1852, and thereafter the 
sum of $205, annually, forever, to be paid in quarterly payments of $51.25 on 
the flrst days of April, July, and October in the year 1852, and on the flrst 
days of January, April, July, and October in each and every year thereafter, 
forever; which said sum is hereby created and made an annual rent-eharge, 
according to the meaning thereof at the common law, to be and remain upon 
the said two acres of land above described and conveyed, and upon the water- 
power used and to be used thereon, and upon ail the mills, buildings, and flx- 
tures attached or to be attached thereto or erected thereon in perpetuity. 
And the said party of the second part, for himself, his heirs, executors, ad- 
ministrators, and assigns, does covenant, bargain, and agrée to and with the 
said party of the flrst part that if it shall so happen that the rent above reserved, 
or any part thereof, shall be behind and unpaid by and for the space of six 
months after the days of payment above specifled, or next after any payment 
shall be due according to the above covenant, then and in such case, and from 
thenceforth, and at ail times thereafter, it shall be lawful to and for the said 
party of the first part, her heirs, executors, administrators, or assigns, into the 
whole of the hereby bargained, sold, and demised premises, and into every and 
any part thereof, exceptingthe half-acre of land hereinabove described and con- 
veyed, in the name of the whole to enter, and the same as her and their for- 
mer estate to hâve again, possess, and enjoy, and the said party of the second 
v.l8,no.8— 32 
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part, his lieirs, executors, administratora, or assigna, and ail others, thereout 
and fi'om thence utterly to expel, put out, and remove, this indenture or any- 
thing herein contained to the contrary thereof in anywise notwithstanding." 

The contract referred to in the deed was an agreement for the sale 
to Mapes of the two acres described in the deed as a mill-site, for the 
purpose of erecting thereon a flouring-mill, together with an appar- 
tenant water-power, and providing for the payment of an annual and 
perpétuai rent-charge of $120. The contract did not contain any 
provision concerning the half-acre described in the deed, and upon 
performance of its conditions as therein specified, Mapes was to re- 
cel ve a conveyance of the premises mentioned in the contract, and 
accordingly, the deed of 1851, the principal provisions of which hâve 
been stated, was executed. 

In subséquent years, by a chain of mesne conveyances extending 
from 1851 to 1862, numerous parties successively acquired the rights 
and interests of Mapes in the premises conveyed to him by the in- 
strument of conveyance of March 21, 1851, and in 1862, 186é, and 
1865 the défendant Dellinger became the owner, subject to the terms 
of the rent-charge deed. 

In 1864, Mary Eleanor Watson executed to Harriet L. Horner an 
instrument of conveyance by which, among things, she conveyed to 
the grantee named, ail and every right, power, and authority, claim, 
demand, and interest, she, the grantor, had under the deed to Mapes 
of March 21, 1851, with the right to demand, sue for, and recover ail 
rents under said deed, a.nd ail other claim and interest that might 
accrue thereunder by a forfeiture thereof. 

In 1869, Dellinger and wife conveyed the premises which may be 
mentioned as the two-acre tract and the half-acre tract, subject to 
the terms of the rent-charge deed to one Shepard, who, to secure the 
payment of the purchase money, executed back to Dellinger a bond 
in the sum of $40,000, secured by a mortgage on the premises so 
conveyed. Shepard entered into possession and oontinued to hold 
the title until June 16, 1879. In 1876 a suit to foreolose the mort- 
gage was begun by Dellinger against Shepard and others, and in Jan- 
uary, 1879, a decree of foreclosure was entered, but no sale was made 
under the decree. In lieu thereof, Shepard and wife, on June 16, 
1879, reconveyed the premises to Dellinger by quitclaim deed. 

In 1881, Dellinger conveyed to the défendant Cole a part of the two- 
acre tract, but this conveyance did not include any part of the water- 
power. 

On the eleventh day of January, 1882, Harriet L. Horner con- 
veyed the premises in question, by quitclaim deed, to the plaintiff, 
William H. Horner, and on the same day, by written instrument, as- 
signed and transferred to him ail claims, rights of action, and de- 
mands against the défendants, or either of them, growing out of their 
omission to pay the rent reserved in the deed of 1851, so that the 
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plaintiff stood in her place as the grautee of Mary Eleanor Watson 
under the rent-charge deed. 

In each of the years 1878 and 1879, and while Shepard held the 
title and was in possession of said promises, part of the two-acre 
tract was sold by the county treasurer of Fond du Lac county, for 
taxes, to the défendant Sutherland, and, the same remaining unre- 
deemed, tax deeds thereof were issued to Sutherland. 

At the tjme the présent suit was begun, the défendants Haas and 
Powers claimed some part of the two-acre tract, but pending the suit* 
the plaintiff made a settlement with those parties, and conveyed to 
them by quitclaim deeds those parts of the premises in which they 
asserted an interest, and thereby released themfrom ail obligation to 
pay rent under the rent-charge deed. The suit was therefore discon- 
tinued as to Haas and Powers, so that the contesting parties in the 
action were the plaintiff and the défendants DeUinger and Suther- 
land, and the premises in controversy were those described in the 
rent-charge deed as the two-acre and the half-acre tracts. 

The défendant DeUinger asserted title to the half-acre tract as the 
owner thereof in fee-simple, and the défendant Sutherland olaimed 
title to the larger part of the two-acre tract under the tax deeds issued 
to him in 1881 and 1882. It was admitted that no rent had been 
paid on the property since January 1, 1881. The unpaid rent to that 
time, due under the rent-charge deed, was paid by DeUinger after he 
received back the title from Shepard. The présent suit was com- 
menced in July, 1882. 

D. H. Johnson and Wm. P. Lynde, for plaintiff. 

D. S. Ordway, for défendants. 

Dyeb, J. 1. The first question for considération is.what effect, if 
any, did the release by the plaintiff of Haas and Powers from the 
obligation to pay rent for the portions of the premises claimed and 
possessed by them, as evidenced by the conveyances they received 
from the plaintiff pending this suit, hâve upon the rights of the par- 
ties ? The contention of the défendant is that this release operated 
to discharge the whole rent-charge and to release ail parties there- 
from, and therefore to destroy the very basis of this suit. That the 
deed from Watson to Mapes created a rent-charge, according to the 
ancient meaning of that term, and as defined in the old books, is 
clear. "Where a m an seized of lands, grants, by a deed poil, or in- 
denture, a yearly rent, to be issuing out of the same land to another 
in feé, in tail, for Ufe or years, with a clause of distress, this is a 
rent-charge, because the lands p,re charged with a distress by the ex- 
press grant or provision of the parties, which otherwise they wonld 
not be. So, if a man makes a f eoffment in fee, reserving rent, and 
if the rent be behind, that it shall be lawful for him to distrain, this 
is a rent-charge, the word ' reserving ' amounting to a grant from the 
feoffee." 2 Bac. Abr. 452, 453. "A rent-charge is any rent granted 
out of lands by deed with a clause of distress, whence it dérives ite 
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name, beoause the land is charged with distress by the express pro- 
vision of the parties, which it would not otherwise be." 1 Crabb, 
Law of Eeal Prop. 44; Law Library, (3d Séries,) 129. See, also, 
Cornell v. Lamb, 2 Cow. 659; People v. Haskins, 7 Wend. 464; Van. 
Rensselaer v. Hays, 19 N. Y. 68 ; Farley v. Craig, 11 N. J. Law, 262. 
It is a rule of the common law that a rent-charge, being an entire 
thing, and issuing eut of every part of the estate, cannot be appor- 
tioned. Unlike rent service, it is entire and indivisible; and from 
this property of a rent-charge the law drew the foUowing conclusion : 
That if any part of the land ont of which a rent-charge issued was 
released from the charge by the owner of the rent, either by an ex- 
press deed of release or virtually, by his purohasing part of the land, 
ail the rest of the land should enjoy the same benefit and be released 
also. Williams, Eeal Prop. 336. "If a persôn having a rent-charge 
issuing out of three acres of land releases ail his right in one acre, 
the rent is extinct, because ail issues out of every part, and it cannot 
be apportioned." Brooke, Abr. "Apportionment, 17." "If one hav- 
ing a rent service purchase a part of the land out of which it issues, 
it extinguishes the rent pro rata and leaves it good for the balance. 
So, if he release a part of his rent, the residue is not discharged. 
But if it be a rent-charge, and the holder of the rent purchases any 
part of the premises, the rent is wholly extinct. So, if he releases 
any part of the land which is charged, the balance is wholly dis- 
charged, and the rtn': will not be apportioned." 2 Washb. Eeal 
Prop. 288. In the absence of statuts changing this rule of the com- 
mon law, it would seem, therefore, that if, before suit brought, and 
while the plaintiflf was claiming rent from the varions parties under 
the rent-charge deed, he had released portions of the premises charged 
with the rent, ail would hâve been released. But after the plaintiff 
had made entry on the premises for non-payment of rent, or had done 
that which was équivalent to entry, — after he had deolared a forfeiture 
and asserted his rights, not as a claimant of rent, but as owner of 
the lands, the common-law principle could hâve no application. At 
the time of the settlement with Haas and Powers, the plaintiff was 
not claiming the rent under the rent-charge deed. He was not seek- 
ing to enforce the rent-charge , He was asserting a right to treat the 
estate as having reverted for breach of the obligation to pay rent. 
He was claiming as owner of the land. He had brought this suit to 
recover possession, and that was équivalent to entry for breach of 
condition. At least, euch was the effect of the suit in its relation to 
his dealings with Haas and Powers. This being so, the common- 
law rule referred to is inapplicable, and their release from further 
liability uûder the rent-charge clause in the deed of 1851, had no 
effect upon the rights and relations of the other parties in interest. 
2. Thé défendant Sutherlarid, as it is understood, in behalf of 
Dellingér, claims title to part of the two-acre tract under the tax 
deeds previously referred to. It is contended by the plaintiff that 
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thèse deeds are inoperatîve thiis to vest the title. One of the tax 
sales occurred May 14, 1878, and was for the taxes of 1877; the 
other, May 13, 1879, for the taxes of 1878. Shepard then held the 
title to the land acquired from Dellinger, and Dellinger's interest was 
that of a mortgagee. The mortgage was made November 27, 1869, 
and contained a covenant that the mortgagor would pay ail taxes on 
the mortgaged premises. Dellinger began a foreolosure of the mort- 
gage, January 26, 1877. Shepard, in satisfaction of the foreclosure 
decree, conveyed to Dellinger by quitclaim deed, June 16, 1879. The 
tax deeds to Sutherland were executed respectively September 7, 
1881, and July 27, 1882. It is admitted that with référence to the 
tax titles, Sutherland stands in the shoes of Dellinger ; that is, that 
he purchased at the tax sales and obtained the tax deeds for Dellin- 
ger's benefit. The question, therefore, really is, could Dellinger, in 
view of the relation in which he stood to the property, acquire and 
hold the tax certificates as Sutherland acquired and held them, and 
could they in his hands be made use of as the basis for valid tax 
titles in 1881 and 1882 ? As between Shepard, mortgagor, and Del- 
linger, mortgagee, it is undoubtedly true that Dellinger was not pre- 
cluded from becoming the purchaser of the premises at the tax sales 
and obtaining a paramount title by tax deed. Sturdevant v. Mather, 
20 Wis. 576; Wright v. Sperry, 25 Wis. 620; WalthaU's Ex'rs v. 
Rives, 34 Ala. 92; Williams v. Townsend, 31 N. Y. 415. It is a gên- 
erai principle that estoppel from purchasing a tax title lies only 
against those who ought to hâve paid the tax or removed the burden. 
Sands v. Davis, 40 Mich, 14; Blackwood v. Van Vleit, 30 Mich. 118. 
As is said by Mr. Chief Justice Dixon in Smith v. Lewis, 20 Wis. 
356, in cases where the right to assert a paramount title by tax deed 
is disputed, the turning point is whether or not the party setting up 
the tax title was under obligation to pay the taxes. 

"If he was under such obligation, eithef from having been in possession 
aiid llable to pay the taxes at the time of the assessment, or from their having 
been properly assessed against him, or by reason of any covenant or promise 
to the party against whom be claimed the title, the deed in such cases has been 
held unavailing." 

Says Judge Cooley, in his Law of Taxation, 348 : 

"Whether one should be precluded by the naked fact that he claims title to 
the land, or that he has possession of it, from making a purchase in extin- 
guishment of the right of another with whom he stands in no contract or fidu- 
ciary relations, is a question ofteh touched by the discussions of courts, with- 
out having as yet been veiy fuUy or comprehensvely examined. So far as the 
cases hold that one who ought, as between hirnself and some third person, to 
pay the taxes, shall not build up a title on his own default, the principle is 
çlear and well founded in equity. But when one owes no duty to any other 
in respect to the land, it is not so clear upon what principle of equity or of 
estoppel such other is to set up, as against him, his neglect to perform iu due 
season his duty to the government." 
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The gênerai prîncîples thus laid down în the authorities are cer- 
tainly not to be questioned, and it was strongly urged on the argu- 
ment, in support of the Sutherland title, that as Dellinger was under 
no duty or obligation to pay either the rent-charge created by the 
deed of 1851 or the taxes of 1877 and 1878, at the time of their as- 
sessment, or when the tax sales oecurred, in 1878 and 1879, because 
Shepard then held the title to the premises, and was in possession, 
there was no légal obstacle in the way of bis acquiring the tax title, even 
though it should defeat the conditions of the rent-charge deed. There 
is force in the proposition, but, in view of the peculiar facts of the 
case, is it sound ? It is observable that Dellinger's original title was 
subservient to the conditions of the rent-charge deed. Shepard's title 
and Dellinger's mortgage interest were also subordinate to the rent- 
charge incumbrance, which, bo to speak, inhered in the estàte. Not 
that Dellinger, after he conveyed to Shepard, was under personal 
obligation to pay the rent, but his interest as mortgagee was subject 
to the paramount right of the rent claimant. As between himself 
and Shepard, the latter was bound to pay the taxes; and although 
there. waa a third interest involved, I am not prepared to dispute the 
proposition that Dellinger had the strict légal right for the protection 
of his mortgage interest to acquire the tax certificates. But his 
mortgage foreciosure did not proceed to sale. He accepted satisfac- 
tion of his mortgage débt by reoeiving back the title of the premises 
from Shepard. He thus became restored to his original relations to 
the property, and his obligation to pay the rent was thereby renewed. 
He did not re-enter as a stranger to the plaintiff or the plaintiff's 
grantor. He again stood in contract relations with him. He again 
held in subordination to the rent-charge. • The tax certificates had 
not yet ripened into title. They were in the hands of his représenta- 
tive. This being the situation, could he then use the certificates for 
the purpose of obtaining a title, which would hâve the effect to over- 
reach and eut off a right which' had been reserved in perpetuity by the 
original holder of the title, and thus terminate his voluntarily renewed 
obligation to pay the rent? It is against equity and right that this 
resuit should be thus accomplished. Dellinger's foreciosure was begun 
before there was any sale of the land for taxes. That foreciosure, 
resulting only in decree and followed by conveyance from the mort- 
gagor, was a step in his renewed acquisition of just such a title as he 
had previously held, naiûely, a title subject to the duty and obliga- 
tion to pay the rent. The tax fl^eds were not taken until long after 
Dellinger's original relations to the property and to the plaintiff's 
grantor were thus restored. To give him the benefit of a hostile title 
thus acquired, would be to enable him to avail himself of Shepard's 
1>reach of the oovenant in the mortgage to pay the taxes, not only 
against Shepard, but against a third interest, which was the first and 
original source of title, and to which ail successors in title had been 
made subservient. By taking title from Shepard, Dellinger virtually 
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took the place of tbe mortgagor, so far as obligation and title were 
concerned, and in the light of the renewed relations of Dellinger to 
the owner of the rent-charge interest, and of the situation of ail par- 
ties with référence to the property, is must be held that the owner- 
ship of the tax certificates by Dellinger, or by Sutherland for Dellin- 
ger, after the title passed out of Shepard, operated as a payment of 
the taxes, and could uot be made the foundation of a hostile title by 
tax deeds in favor of Dellinger, and against the possessor of the rent- 
charge interest. The state of facts presented hère seems to render it 
highly inéquitable, as between Dellinger and the plaintif, that the 
tax deeds should prevail as valid muniments of title. Admitting 
that, as between Shepard and Dellinger, mortgagor and mortgagée, 
the latter could lawfully acquire the tax certificates, it does not fol- 
low, when ail the facts are considered, that Dellinger could subse- 
qnently, and after a voluntary renewal of fais original relations to the 
property, make use of the certificates to eut off rights to which his 
title was then subservient. The court being of the opinion, for the 
reasons stated, that the tax deeds cannot prevail against the plain- 
tiff's superior right, and as it appears that the payment of rent after 
January 1, 1881, was refused, it follows that the plaintiff is entitlod 
to recover the possession of ail that part of the two-acre tract «laimed 
by the défendants Dellinger and Sutherland. 

3. There remains to be considered the question of the title to the 
half-acre tract, — a question, the solution of which dépends on the con- 
struction of the deed of 1851 from Watson to Mapes. The conten- 
tion of the counsel of plaintiff is that the deed contains, not a mère 
limitation, but a condition; that this condition, which is one to pay 
rent for the two acres, is a condition of the entire conveyance and af- 
feets the whole title ; that a failure to pay the rent charged upon the 
two acres avoids the whole grant, including that of the half-acre; in 
other words, that, as a resuit of condition broken, the entire grant 
fails. This view is combated by défendants' counsel, who insists that 
the rent-charge clause is a mère promise or covenant to pay rent for 
the two acres; that the deed is not upon any condition affeoting the 
half-acre parcel ; and that as to that parcel, the deed conveys an abso- 
lute title in fee, untrammeled by the rent-charge clause, or by any 
condition relating thereto. 

In the absence of the clause in the deed giving the right of entry 
and ouster as to the two-acre tract, there would be no doubt of the 
soundness of the plaintiff's position. The statement of the considér- 
ation in the deed, and the gênerai words of the grant, coupled with 
the language which déclares that the indenture is upon a certain ex- 
press condition, are adéquate to create a condition subséquent, upon 
which, if those were ail the provisions indicative of the intent of the 
grantor, and the conséquent meaning of the instrument, the whole 
title would necessarily be dépendent. Argument is not needed in sup- ■ 
port of that proposition. The question turns, then, upon tbe efïeot 
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of the clause in the deed providing for re-entry in case of failure to 
pay rent, and its bearing upon the antécédent provisions declaratory 
of a condition. 

In construing the deed it must be looked at from its four corners. 
The rent-charge is imposed only on the two acres. It appears as an 
extrinsic fact in the case that at the time the deed was made, the 
water-power, appurtenant to the two acres, had been improved by 
Mapes. A mill and dam were constructed on that parcel of land in 
1849, after the making oi the contract which preceded the deed. 
There were no improvements on the half-acre in 1851. The clause 
giving the right of re-entry contained a covenant by the grantee that 
if it should happen that the rent reserved, — that is, the rent for the 
two acres, — or any part of it, should be behind and unpaid for the 
space of six months next after the day of payment, or next after any 
payment should be due according to the covenant, " then and in such 
case, and from thenceforth, and at ail times thereafter, it shall be 
lawful to and for the said party of the first part, her heirs, executors, 
administrators, or assigns.into the whole of the hereby bargained, sold, 
and demised premises, and into every or any part thereof, excepting 
the half-acre of land hereînbefore described and conveyed, in the name 
of the whole to enter, and the same as her and their former estate 
to hâve again, possess, and enjoy ; and the said party of the second 
part, his heirs, executors, administrators, or assigns, and ail others, 
thereout and from thence utterly to expel, put out, and remove, this 
indenture or anything herein contained to the contrary thereof in 
any wise notwithstanding. " 

Although a deed in some of its parts may express a condition 
which, standing alone, would affect the whole title, there is no doubt 
that the effect or scope of, the condition may be qualified by other 
clauses, declaratory of certain rights of the parties under the instru- 
ment. For what reason the right of re-entry was given as to the 
two acres and not as to the, half-acre, if the half-acre was inteuded 
to be embraced within the condition, seems to the court a very sig- 
nificant question. According to the theory of the plaintiff 's counsel, 
the plaintiff has his remedy by ejectment to recover the whole land 
for breach of the condition relating to the payment of rent for the 
two acres. If this be so, of what force or effect is the clause giving 
the right of re-entry except as to the half-acre? Whyis that parcel 
excepted from the opération of that clause ? It seems to the court 
that the contention of the plaintiff renders nugatory ail that is said 
in the deed with référence to the right of re-entry, as to the half-acre, 
'oecause if the plaintiff is right in his position, notwithstanding the 
express exception of the half-acre, if the rent is not paid quarterly, 
the whole estate may be recovered in ejectment, for breach of condi- 
tion subséquent. Whether the re-entry clause gives a double right 
of redreas or not, — that is, by either actual re-entry or ejectment, — it 
seems very clear that the language of that clause is broad enough to 
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include the remedy by ejectment as to the two acres, and that the 
express exception of the half-acre parcel from the opération of the 
clause, in effect declared it to be the intent of the gpantor that even 
that form of remedy should not exist as to the half-acre tract; in 
other words, that the language of this clause can only mean that the 
plaintiff's remedy, whether in ejectment or by actual re-entry, is lim- 
ited to the two-acre tract. The effect of this construction of that 
clause is not to destroy the antécédent provision of the deed which 
déclares the indenture to be upon a certain express condition, but to 
qualify the opération of that condition, so that the half-acre tract is 
not embraced within it; and, in the opinion of the court, such is the 
inévitable effect of the re-entry clause. Giving eflBcacy to every part 
of the instrument, it seems to the court that it was the intention of 
the parties to pass the title to the two-acre tract, npon which the rent 
charge was imposed, subject to the condition expressed in the deed; 
and to convey the half-acre tract free from that condition. Ând this 
view of their intention appears to be consistent with the situation of 
the property at the time the deed was made. 

As iUustrative of the principle of construction hère applied, the 
case of Dilliard v. Connoway, 25 Miss. 230, cited by defendant'a 
counsel, and called to the attention of counsel for plaintiff since the 
argument, seems to be quite strongly in point. 

But it is contended, in behalf of the plaintiff, that effect may be 
given to the re-entry clause in the deed that shall be consistent with 
the application of the condition subséquent to both of the tracts of 
land in question, by construing that clause as giving the right to re- 
enter as to the two acres for the purpose of coUecting acerued rent, 
and then surrendering possession and permitting further rent to 
accrue. Undoubtedly, instead of a condition in an instrument of 
conveyance giving the grantor a right to enter and d'efeat the grant- 
ee's estate altogether upon non-payment of rent reserved, it may be 
80 framed that the grantor may enter and hold possession until he 
makes the rent ont of the enjoyment of the estate; in which case the 
land goes back to the grantee or his assigns. • • • And this 
right to hold for the rent may be defeated at any time by the pay- 
ment of the balance due. 2 Washb. Eeal Prop, (4th Ed.) 280, 281. 
But evidently the re-entry clause, in the conveyance under considéra- 
tion, was framed with the intention of giving the grantor such a right 
of entry upon the premises and such recovery of possession as would 
defeat the whole estate of the grantee or his assigns therein. This 
is the scope and meaning of the language employed in the clause; 
and, though the greater right might include the lesser, the primary 
purpose of the provision for re-entry must prevail. 

On the whole, it is the judgment of the court that the plaintiff's re- 
covery must be limited to that part of the two-acre tract claimed by 
the défendants Dellinger and Sutherland, and the water-power appur- 
tenant thereto. 
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In re Chin A On and others. 

District Court, D. Oalifornia. November 8, 1883.) 

1. Habeas Corpus— Chinbse Tkeaty of 1880 and the Act of 1882— Cbhtificate 

Kequibbd pkom Chijîebb on Landino— Consthuction. 

Before a court will impute to congress an intention to violate an important 
article of a treaty with a foreign ppwer, tliat intention must be clearly and un- 
equivocally manifested, and the Janguage of the law which is suppoaed to coa- 
stitute the violation must admit of no other reasonable construction. 

2. Construction of Act of 1882. 

The sections of the act of congress of 1882,regulating the landing of Chinese 
in this country, and requiring the production of the certiflcate named in said act 
by Chinese seekiiig to land in this country, must be construed as referring to 
Chinese laborers who might léaVe the United States, and to Chinese persons 
■who might leave China, after the Jaw went Into elïect, and not to Chinese 
laborers who might leave this country before that period. The case of such 
laborers was not provided for, and was probably overlooked. 

Habeas Corpus. 

S. G. Hilborn, U. S. Atty. for the district of Califomia, on behalf 
of the United States, 

T. D. Reardon, for certain petitioners. 

A. P. Van Duzer, for certain other petitioners. 

Milton Andros, for Williams, Demond & Co., Agents Pacific Mail 
Steam-ship Company, who held petitioners. 

HoFFMAN, J. The question presented for décision in thèse cases is 
whether a Ghinese laborer who resided in this country at the date of 
the conclusion of the treaty of November 17, 1880, and who went to 
China before the act of congress of May 6, 1882, was passed, is enti- 
tled to land at this port without producing the certiflcate required by 
that act. 

The second article of the treaty is as foUows : 

"Chinese subjects, whether proceeding to the United States as teachers, 
students, merchants, or from curiosity, together with their body and house- 
hold servants, and who are now in the United States, shall he allowed to go 
and corne of their own free will and accord, and shall be accorded ail the 
rights, privilèges, immunities, and exceptions which are accorded to the citi- 
zens aud subjects of the most favored nation." 

"Chinese laborers who are now in the United States" are thus 
placed upon the same footing as Chinese subjects procee.ding to the 
United States as teachers, merchants, etc., and they, like the latter, 
are allowed to go and come of their own free will and accord. If they 
are denied this right it will not be disputed that the déniai is a viola- 
tion of an express stipulation of the treaty. It is urged that by the 
provisions of the third and twelfth sections of the act of May 6, 1882, 
the production of the certiflcate mentioned in the act is imperatively 
required. It is not disputed that if the stipulations of the treaty and 
the reqnirements of the act of congress are found to be irreconcil- 
ably couflicting, it is the duty of the court to obey the law, an be- 
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ing the latest expression of the législative will, and to leave the ques- 
tion of the breaeh of the treaty stipulation to be settled by the politi- 
cal branch of the government. But before we can impute to congress 
an intention toviolate an important article oî a treaty with a foreign 
power, that intention must be olearly and unequivocally manifested, 
and the language of the law, which is supposed to constitute the vio- 
lation, must admit of no other reasonable construction; and espe- 
cially should this be so when the supposed violation of the treaty ia 
found in an act of congress, the exclusive objeot of which, as deolared 
in the title, was "to exécute certain treaty stiptdations relating to China," 
The provisions of the third and twelfth sections of the act material 
to be noticed are as follows : 

" Sec. 3. That the two foregoing sections shall net apply to Chinese laborera 
who were in tlie United States on the seventeenth of November, 1880, or who 
shall hâve corne into the same betore the expiration of 90 days next after the 
passage of this act, and who shull produce to each master before going on 
board such vessel, and shall produce to the collector of the port of the United 
States at which such vessel shall arrive, the évidence hereinafter in this act re- 
quired of his being one of the laborera in this section mentioned." 

The évidence referred to is the certificate of the collector men- 
tioned in the succeeding section. Section 12 is as folloves: "That 
no Chinese person shall be permitted to enter the United States by 
land withont producing to the proper officers of customs the certifi- 
cate in thitj act required of Chinese persons seeking to land from a 
vessel." So far as the provisions of thèse two sections apply to labor- 
ers who hâve left this country, or to Chinese persons who bave left 
China sinoe the act went into effect, they may be deemed reasonable 
and proper précautions against the admission into the United States 
of persons of the prohibited class. But to apply them to laborers 
who hâve left the United States before the law went into effect, 
when no law required a certificate to be procured, and no officer was 
authorized to furnish it, would be a clear violation of article 2 of the 
treaty, and a practical déniai of the rights thereby secured to the 
Chinese laborers therein mentioned. For it will not be disputed that 
the right to "come and go of their own free will and accord" is prac- 
tically denied, when a condition is annexed to its exercise impossible 
of performance. 

I think, therefore, that in the provisions under considération con- 
gress must be deemed to hâve referred to Chinese laborers who might 
leave the United States, and to Chinese persons who might leave 
China, after the law went into effect, and not to Chinese laborers who 
might leave this country before that period. The case of such la- 
borers was not provided for, and it was probably overlooked. I am 
persuaded not only that this construction of the act of congress is re- 
quired by the gênerai rules which govern the interprétation of appar- 
ently eonflicting enactments, but that to hold otherwise would be to 
attribute to the législative branch of this government a want of good 
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faith, and a disregard of solemn national engagements, which, un- 
less upon grounds which leave the court no alternative, it would be 
indécent to impute to it. I may add that the same conclusion -waa 
reached by Mr. French, the assistant secretary of the treasury, and 
communicated to the oollector in a very clear and convinciug instruc- 
tion under date of October 20, 1882. 

The évidence bas satisfactorily established that the petitioners were 
Chinese laborers residing in the United States at the date of the 
treaty, and that they left this country before the passage of the act 
of congress of May 6, 1882. They are, therefore, in my judgment, 
entitled to land without producing the certificates required by that 
act. 



United States v. Sixty-Five Tbrra-Cotta Vases, etc. 
{Circuit Court, S. D. New York. November 16, 1883.) 

1. CONFLTCTING StATUTES— RePEAL. 

A later statute, so répugnant to a former one that the two cannot stand to- 
gether, repeals it by implication. 

2. PllK-EXISTING LAWS— To BXPLAIN DotJBTFUL LaNGUAGE. 

Only when doubtful language is used in the Revised Statute? can resort bo 
had to pre-existing laws to ascertain its meaning. Resort cannot be had to see 
if congress erred in the revision. 

3. CONSTKUCTrON OF STATUTS — GENERAL AND ReSTHICTIVB OlAUSESi 

Section 2505 of the Revised Statutes déclares tliat, among other articles, 
" cabinets of coins, medals, and ail other collections of antiquities," and " col- 
lections of antiquity especially iniported, and not for sale," shall be exempt 
from duty. Held, to give ellect to the second clause, only such collections are 
embraced in the first clause as are ejiisdem generis with coins and medals. 

On Writ of Error. 

Elihu Root, U. S. Atty., for the United States. 

Coudert Bros., proctors for claimant. 

Wallace, J. Thia writ of error is broaght to review a judgment 
of the United States district court for the southern district of New 
York dismissing the libel of information. The suit was brought to 
condemn certain terra-cotta vases, Etruscan vases, stone images, 
spears, lances, and other articles, because of their alleged fraudulent 
entry upon importation by the owner to avoid the payment of duties. 
The évidence, in connection with the admissions of the pleadings, 
tended to show that the imported articles were a collection of an- 
tiquities imported byone De Morgan for sale, but that he represented 
m the invoice used upon the entry of the articles that they were a 
private collection, and were not imported for sale, and that the rep- 
résentation was false, in that they were imported to be sold. The 
judge ruled upon the trial that the imported articles were exempt 
from duty, and that as they were not dutiable there was no légal 
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fraud in the attempt to évade the payment of duties, and Le ihere- 
fore direoted a verdict for the owner. 

Whether the articles were exempt from the payment of duties or 
not dépends upon the construction and effect to be given to two 
clauses of section 2505 of the Eevised Statutes of the United States. 
That section déclares that certain designated articles shall be exempt 
from duty, among which, in distinct clauses, are "cabinets of coins, 
medals, and ail other collections of antiquities," and "collections of 
antiquity specially imported and not for sale." The court held that, 
as the articles in suit were a collection of antiquities, they fell within 
the first clause. It was insisted for the government that only such 
collections are within the meaning of that clause as are ejusdem gen- 
eris with coins and medals, and, as the articles in suit were not of 
this description, they were dutiable. It is impossible to give any ef- 
fect to the second clause unless this position is correct. 

The learned district judge, in bis opinion delivered at the trial, 
reviewed the provisions of the tariff aets on the subject which had 
been enacted prior to the revision of the statutes, and was controlled 
in his conclusions by the faet that the first clause had existed from 
1846 until 1870, and the second was first enacted by the act of July 
14, 1870 ; and as this later act was designed to extend the free-list, 
it did not, in his opinion, afford a sufficient indication of a purpose to 
restrict the provision of the former act to hâve that effect. It seems 
to hâve been overlooked that in the tarifif act of 1861 there was a 
proviso that is material in this aspect of the question. Among the 
articles declared exempt by that act are, in one clause, "cabinets of 
coins, medals, and ail other collections of antiquities;" and, in another 
clause, "ail collections of antiquity, provided the same be specially 
imported by any society » * » for the encouragement of the 
fine arts." When the act.of 1870 was passed, therefore, "ail collec- 
tions of antiquity "were not unconditi^nally upon the free-list." That 
act limited the proviso of the act of X861, so that the collections of 
antiquities which had theretofore been exempt only when specially 
imported by societies, were thenceforth exempt when imported by 
any person "not for sale." Thus the act of 1870 enlarged the free- 
list, instead of restricting it. The district judge treated the question 
as though congress in one act had exempted ail collections of antiqui- 
ties from duty, and in a subséquent act, which was designed to extend 
the free-list, had exempted ail such collections when specially im- 
ported and not for sale. If this were a correct view, it would seem 
difBcult to maintain that the later act was not a repeal of the former. 
A later statute, so répugnant to a former one that the two cannot 
stand together, repeals it by implication. The two hère could not 
possibly be reconciled; because, if the former stood, the latter could 
hâve no opération whatever. If every collection of antiquities was 
already exempt, the limitation prescribed by the later act had nothing 
to which it could attach. Some effect must hâve been intended and 
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must be given to the langnage employed. It will not do to say it waa 
meaningless, or that it was emplOyed inadvertently, simply because it 
conflicts mth an entire law, or because it may withdraw a particular 
case from the gênerai opération of the act. But, as has been seen, 
the particular provision of the later act was not inconsistent with the 
gênerai scope and design of the législation. 

The Revised Statutes must be considered as the législative déclara- 
tion of the statute law on the subjects which they embrace on the 
first day of December, 1873, and it is only when the language em- 
ployed in the revision is doubtful that resort can be had to the pre- 
existing laws to ascertain its meaning. U. S. v. Bowen, 100 U. S. 
508; Vietor v. Arthur, 104 U. S. 498. It cannot be had to see if 
congress erred in the revision. Arthur v. Dodge, 101 U. S. 34, 36. 
Applying the accepted canons of interprétation which require every 
part of an act to be taken into view for the purpose of discovering 
the législative intent, and which restrict gênerai expressions when- 
ever necessary to make ail the parts harmonize and give an intelli- 
gible efïect to each, it seems quite clear that the section in question 
does not exempt ail collections of antiquities from the payment of 
duty. In dealing with the whole free-list, the section exempts many 
articles from duty unconditionally, and others conditionally. If the 
description of the articles specified is such as to distinguish them 
each from the other, there is no difSculty in determining to which the 
conditions apply, and to which they do not. If there had been in the 
section only the single description of antiquities under the classifica- 
tion of "cabinets of coin, medals, and ail other collections of antiqui- 
ties," it might be forcibly urged that only such collections are exempt 
as are assimilated to coins and medals in their gênerai characteris- 
tics. Nearly 50 years ago it was stated by Mr. Justice Storï {Ad- 
ams V. Bancroft, 3 Sumn. 384, 386) that "one of the best-settled rules 
of interprétation of laws of this sort is that the articles grouped to- 
gether are to be deemed to be of a kindred nature and of kindred ma- 
terials unless there is something in the context which repels that in- 
ference. Noscitur a sociis is a well-founded maxim, applicable to rev- 
enue as well as to pénal laws." The rule was stated in différent 
language in Butterfidd v. Arthur, 16 Blatchf. 216, as follows : 

"When a gênerai descriptive term is employed in a statute in connection 
with wovds of particular description, the meaning of the gênerai term ia to 
be ascertained by a référence to the words of particular description. " 

This rule of construction has. been judicially declared so frequently 
and 80 consistently, that it is as much incorporated into a revenue 
law as though it were expressly embodied in it. But when, foUowing 
this particular description, the same section subsequently describes 
collections of antiquities comprehensively, and déclares that they are 
to be exempt conditionally, the distinction in the contemplation of 
congress, between collections generally and collections of a particular 
class, seems clearly defined. It is only upon this assumption that 
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any meaning can be given to the later clause, and that effect can te 
given to ail parts of fhe section. No collections of antiquity could be 
exempt when "impoi-ted specially and not for sale," if ail collections, 
under ail circumstances, were already exempt. Upon any other con- 
struction it would appear that congress, after exempting ail antiqui- 
ties, had proceeded in the same section of a law to revoke what it 
had already declared, by exempting them only upon specified' condi- 
tions. The limitation or exception is in the nature of a proviso, con- 
cerning which it is affirmed that when it Is répugnant to the main 
body of the act, the proviso shall stand and be held a repeal of the 
purview, as it speaks the last intention of the makers. Sedg. St. 
Law, 62. 

As the articles in suit were not exempt from duty, it is unnecessary 
to consider whether, if they had been exempt, an intent to defraud 
the United States could not be predicated upon a f aise statement made 
by the importer with intent to mislead the oustoms officers, and 
which might lead them to forego any examination of the property, or 
to assert the right to a duty in a doubtful case. 

The judgment is reversed. 



United States u. GoNNiNG and others. 
(Circuit Court, 8. D. New York. November, 1883.) 

1. Patents for Intentions— When Obtainkd theough Fkaud— Right op Gov- 

BBNMENT TO VaCATE. 

There is no distinction between letters patent for an invention and for land, 
as regards the rights and remédies for vacating tliem, when obtained by fraud. 
The right is the same as that which a state bas to annul tha charter of a cor- 
poration créât ed by its législature if obtained by fraud. 

2. Bame — PnoPER Rbmbdt. 

The appropriate remedy in behàlf of the United States, when a patent for 
an invention has been obtained by fraud, is by a bill in equity. 

In Equity. 

Chas. W. Seymour, for Gunning. A. J, Todd, of counsel. 

Louis C. Raegener, Spécial Asst. Atty., for the United States. 

Wallaob, J. This bill is filed to vacate letters patent for an in- 
Tention granted to the défendants, September 26, 1882, upon the 
ground of fraud and false suggestion, the allégations being that the 
applicant induced the grant by his statements in his application that 
he believed himself to be the inventer of the patented subject, and did 
not know or believe it had been in public use or on sale in the United 
States for more than two years prior to hig, application, whereas both 
of thèse statements were false to his knowledge. The défendants hâve 
demurred, and in support of the demurrer urge that the United States 
cannot maintain a suit in equity to vacate letters patent for an in- 
vention, although the grant was obtained by fraud. It is insisted in 
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their behalf that there is no statutory provision which perœits such i 
suit, and in the absence of statutory authority no such suit can be 
maintained. 

Notwithstanding the expression of opinion of Judge Shepley in Atty. 
Gen. V. Rumford Chemical Works, 2 Bann. & A. 298, in favor of the 
défendants' position, it is believed there is no sound reason why a 
bill will net lie in sueh a case as well as where the subject of the 
grant is land, or is a franchise or right of a dijïerent iind. The 
learned judge laid much stress upon the considération that in issu- 
ing letters patent for. inventions, nothing is granted which belonged 
before to the United States, and the rights and remédies of the 
parties to such grants are dépendent solely on the statute enactments, 
and do not grow out of any previous ownership of the subject of 
the grant ; and it was his view that in such a case express authority 
for proeeedings to annul the grant must be conferred, in orde» to 
sanction them. The same reasoning would preclude a state from 
procedings to annul the charter of a corporation created by its légis- 
lature if obtained through fraud. Yet it is a familiar principle that 
grants of corporate franchises obtained through fraud practiced upon 
the législature are void when the state elects to sei» them aside by a 
judicial rescission. Mor. Priv. Corp. 148. He also refers to the pro- 
visions of the patent acts of 1790 and 1793, which authorized proeeed- 
ings for the repeal of patents obtained surreptitiously or by f aise sug- 
gestion, as indicating that congress deemed it necessary that authority 
for proeeedings to repeal letters patent obtained through fraud should 
be conferred by statute. Thèse provisions, however, permitted such 
proeeedings to be taken by any person who chose to complain, — a right 
which did not and does not exist unless expressly conferred. A bill 
in equity lies to set aside letters patent obtained by fraud, but only 
between the sovereignty making the grant and the grantee. Field v. 
Seahury, 19 How. 323, No inference can be justly drawn, therefore, 
from thèse provisions that congress deemed it requisite to confer ex- 
press authority upon the United States to maintain such a suit, nor 
from the absence of such provisions in the existing laws that con- 
gress intended to withhold such authority. 

In Mowry v. Whitney, 14 Wall. 434, Mr. Justice Millbe, in de- 
livering the opinion of the court, assumed without question that there 
is no distinction between letters patent for an invention and for land, 
as regards the rights and remédies for vacating them when obtained 
by fraud, and that a bill in equity is an appropriate remedy in be- 
half of the United States when a patent for an invention bas been 
obtained by fraud. Althougb the précise point decided was that the 
owner of a conflicting patent could not maintain a suit in his own name 
to vacate an interfering patent obtained fraudulently, that conclu- 
sion was influenced mainly by the considération that the govemment 
was the appropriate party to assert the remedy and seek the relief. 

The demurrer is overruled. 
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EosBNKBANS V. Lapaybtte, B. & M. E. Co. and others. 

(Uvreuit Court, V. Indiana. April, 1883.) 

Pkivate Cot^porations — Consolidation — Notice to Bondholdebs. 

Upon the consolidation of two incorporated oompanies, tho liolder of bonds 
of one Company, containing a clause authorizing tiieir conversion at any time 
before maturity into the capital stock of the company issuing them, at par, 
cannot be deprived of the privilège of such conversion, and relegated to the 
rights conferred upon him instead by the articles of consolidation, until he bas 
had a fair opportunity, after notice of the contemplated change, to exercis<> 
his original rights, and has elected not to do so. 

In Equity. 

Judd & Whîtehouse and C. B. Lawrence, for plaintiff. 

Harrison, Hines é Miller and R. P. Ranney, for défendants. 

Drummond, J. The Lafayette, Bloomington & Muncie Eailway 
Company, having a capital stock of $1,000,000, on the first of May, 
1879, executed and issued of its first mortgage bonds the amount of 
$2,500,000, and also issued its income bonds to the amount of 
$1,000,000. To secure both thèse issues, a mortgage, or deed of trust, 
was given to the Central Trust Company of New York. The plaintiff 
is the owner of five of thèse income bonds, of $1,000 each. Thèse 
income bonds contain this clause: "This bond may, at the option of 
the holder, be converted into the capital stock of the said railway 
company at par, at any time before maturity." The Lake Erie & 
Western Eailway Company, with a capital stock of $3,000,000, also 
executed in August, 1879, a mortgage, or deed of trust, to the Cen- 
tral Trast Company of New York, to secure an issue of income bonds 
to the amount of $1,485,000. In 1879 thèse two companies were 
Consolidated, the Consolidated company including a railroad from 
Premont, in the state of Ohio, through Indiana to Bloomington, in 
the state of Illinois. By the consolidation, the capital stock of the 
Lake Erie & Western Eailway Company was fixed at $3,000,000. 
The allégation of the bill is that at the time of the consolidation the 
stock of both companies was illegally increased, or, as the bill terms 
it, "watered." By the articles of consolidation there were awarded 
to the holders of the capital stock of the Lake Erie & Western Eail- 
way Company $3,000,000, or 30,000 shares, and to the holders of 
stock of the Lafayette, Bloomington & Muncie Eailway Company 
$4,000,000, or 40,000 shares, subject to the following proviso : 

" Provided, however, that in case the holder or holders of any of the incomb 
bonds secured by the mortgages of the first and second parties hereto to the 
Central Trust Company of New York shall, at any time after such consolida- 
tion, avail hirnself or themselves of the privilège of conversion into capital 
stock therein contained, then the said Consolidated company shall, and is 
hereby authorized to, make from time to time such increase in the total 
amount of its capital stock as shall equal the amount of such conversion of 
v.l8,no.9— 33 
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said income bonds, or so many thereof aa shall be converted, and for no othei 
purposes." 

The articles of consolidation also provided that the directors of the 
Consolidated company "shall be elected by the holders of the stock 
of the company, and such of its bonds as are invested with the voting 
privilèges, voting in person or by proxy. Every share of stock of 
such Consolidated company, and each one hundred dollars of par 
value of bonds invested with the voting privilège, shall entitle the 
holder to one vote, and a majority of ail the votes cast shall elect." 

There were accordingly issued to the holders of the stock of the 
Lafayette, Bloomington & Muncie Eailway Company four shares of 
the Consolidated company for each share which they held of the La- 
fayette, Bloomington & Muncie Eailway Company. The plaintiff did 
not surrender his bonds and take stock of the Lafayette, Blooming- 
ton & Muncie Company ; and he claims that having the option to sur- 
render the bonds, and take the stock of the company, in giving, 
by the articles of consolidation, for each share of the old company 
four shares of the Consolidated company, an unjust advantage bas 
beeu granted to the stockholders and bondholders, and that it was a 
violation of the original contract made in the income bonds; and 
therefore, the plaintiff ought to be placed in the same position as 
the stockholders of the Lafayette, Bloomington & Muncie Eailway 
Company. 

It is also ground of complaint that no notice was given to the bond- 
holders to exercise the option which they had, to convert their bonds into 
stock prior to or at the time of the consolidation, and that the Consoli- 
dated company has refused, on demand made, to deliver to the plain- 
tiff the stock of the Consolidated company in the same proportion as 
to the holders of tbe stock of the Lafayette, Bloomington & Muncie 
Eailway Company. The mortgages or deeds of trust which hâve been 
referred to, in the one case cover the railroad from Fremont, in Ohio, 
to Muncie, in Indiana, and in the other from Muncie, in Indiana, to 
Bloomington, in Illinois. 

The défendants, by way of défense, allège that ever since the con- 
solidation of the two lines a share of the capital stock of the Con- 
solidated company has been of mueh greater value than a share of 
the capital stock of the Lafayette, Bloomington & Muncie Eailway, 
and that the income bonds of the latter company are of much greater 
value in conséquence of the consolidation. It is also alleged that 
Personal notice was given to ail the stockholders of the Lafayette, 
Bloomington & Muncie Eailway Company of the meeting of the stock- 
holders for the ratification of the consolidation agreement, and that 
they had ample time and opportunity to exchange their bonds for 
stock before the consolidation, if they had desired so to do. It is also 
alleged that the plaintiff became the purchaser and owner of the bonds 
held by him after the consolidation, and with fuU knowledge of such 
consolidation and its terms; and became the owner of the bonds 
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held by him more than a year prior to the commencement of thîs suit. 

By the articles of consolidation of December 9 and 10, 1879, the 
Consolidated company was called the Lake Erie & Western Eail- 
road Company. The capital stock of the new company was to be 
$7,000,000, divided into 70,000 shares of $100 eaoh. To the holders 
of the stock of the Lake Erie & Western Eailroad Company, one of the 
parties to the consolidation, $3,0.00,000, or 30,000 shares, were as- 
signed; to the holders of the stock in the Lafayette, Bloomington & 
Muncie Eailroad Company, another party to the consolidation, $é,000,- 
000, or 40,000 shares, were assigned. There waa a proviso that 
in case the holders of any of the income bonds secured by the mort- 
gages of the first and second parties, to the Central Trust Company, 
should désire to become parties to the consolidation by converting 
their bonds into capital stock, then the Consolidated company was 
to increase the total amount of its capital stock in proportion to the 
amount of such converted income bonds. Varions other provisions , 
were made as to who should be the board of direetors of the Consoli- 
dated Company, how they should be elected after the first regular 
élection, and giving to the holders of the stock of the company, or 
such of its bonds as had been invested with the voting privilège, the 
right to vote in person or by proxy, and varions other provisions not 
necessary to mention. 

The income bonds of the plaintif were given in May, 1879. If the 
Lafayette, Bloomington & Muncie Eailway Company and the Lake 
Erie & Western Eailway Company had the right to consolidate the two 
roads, that right existed prior to the issue of the income bonds, and 
it may therefore be said that the bonds in controversy in this case 
were issued subject to the right of consolidation, and it becomes a 
grave question whether, in prescribing the terms of the consolidation, 
the Lafayette, Bloomington & Muncie Eailway Company was obli- 
gated to give the same privilège to the holders of the income bonds 
as to the owners of the stock of the company, where the holders had 
not chosen to exercise the option conferred upon them by the terms 
of the bonds. If that were an absolute right, unchangeable and unaf- 
fected in any way by the consolidation, then the only construction that 
can be given to the articles of consolidation, consistent with that view 
of the case, is that the conversion of the income bonds into stock 
must be upon the same terms as the conversion of the old stock into 
the stock of the Consolidated company ; but if it be assumed that, tak- 
ing thèse income bonds subject to the right of consolidation, the com- 
pany could call upon the holders of the bonds to exercise the right of 
conversion in view of the changes to be effected by the act of con- 
solidation, then it would seem as though the privilège must hâve 
been distinctly given to the holders of the income bonds. In other 
words, they must hâve had the power and opportunity of converting 
their bonds into stock before they could be deprived of the right thus 
existing 
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The allégation of the bill as amended, upon ihis point, is tliat no 
notice was given to the holders of the income bonds of the proposed 
consolidation, or that the consolidation had been made, or requiring 
them, as holders or owners of the income bonds, to make an élection 
as to the conversion of sueh bonds. The answer by the défendant 
does not seem to corne up to the measure of the allégation made by 
the plaintiff , which answer is substantially as foUows : It dénies that 
notice was not given before or after the consolidation to the holders 
of the income bonds, informing them of such proposed consolidation. 
Now, it seems to me that does not go far enough, and does not, with 
sufBcient distinctness, traverse the allégation in the bill upon that 
Bubject. It should clearly appear, not only that the bondholders had 
notice of the proposed consolidation, and its terms, but that the 
opportunity should bave been given to them of exercising the op- 
tion conferred by the bonds. In other words, they should bave had, 
before their rights could be said to be foreclosed, the power of choice, 
and it should appear that having this power they had choseu to re- 
tain their income bonds instead of the stock thus proffered to them. 

I do not wish, unless it is absolutely necessary, — and I cannot say 
that I so regard it in this state of the case, — to hold that this consol- 
idation was illégal. If illégal, serions conséquences would follow, and 
affect a large amount of property, and I pref er to place it, in the prés- 
ent state of the case, upon the ground that it should affirmatively 
appear, before the consolidation was consummated, the holders of 
the income bonds were distinctly notified, or clearly had the oppor- 
tunity of converting the bonds into stock and declined to couvert 
them. 

The effect of the consolidation was to destroy the capital stock of 
the two constituent oompanies, and to substitute for it the stock of 
the Consolidated company, and therefore it was not possible, unless 
provision were made in the articles of consolidation, to eomply with 
the condition contained in the income bonds. The stock of the La- 
fayette, Bloomington & Muncie Eailway Company having ceased to 
exist, and therefore if, having had the power of choice, the holder of 
the income bonds bas not chosen to exercise it, then, of course, the 
stock of the old company could not be given to it; so that, as at prés- 
ent advised, I cannot say that if the holder of the income bonds had 
full opportunity to couvert the bonds into stock before the consoli- 
dation, and also had full knowledge of the terms of the consolidation 
and failed to do so, that he would afterwards bave the right, for 
$1,000 of bonds, to obtain $4,000 in stock of the Consolidated com- 
pany. Neither am I prepared to say that the consolidation of the 
two companies was necessarily invalid, and the only décision that 
the court now makes is that it does not clearly appear by the an- 
swer that the holder of the income bonds had the right which, by the 
terms of the contract, was conferred upon him. 
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Wells, Fabgo & Co. v. Obegon Et. & Nav. Co. 
Samb V. Oeegon & C. Et. Co. 

(Circuit Court, D. Oregon. November 19, 1883.) 
CoMMON Cakeœks— DuTY OB' Railboads to Pbovide Facilitibs to Express 

OOMTANIES. 

The former décisions of the circuit court holding that railroads are bound to 
carry the express matter of regularly organized express companies, and to pro- 
vide the necessary facilities therefor, followed in this case, pending the final 
settlement of ibe question now before the suprême court. 

In Equity. 

M. W. Feckheimer, for plaintifif. 

Joseph N. Dolph, for défendants. 

FiBLD, Justice. The bill of complaint allèges that the plaintiff is a 
corporation organized under the laws of Colorado, and is engaged 
and has been for many years, on the Pacific coast and in other parts 
of the country, in what is known as the express business. The 
défendants are corporations formed under the laws of Oregon, and 
own steam-vessels, which ply on the waters of British Columbia, 
Oregon, and California, and on the océan along the Pacific coast, 
and are employed in the transportation of freight and passengers. 
They also own différent lines of railway in Oregon and adjoining 
territories, which are also employed in the transportation of freight 
and passengers. The business of the plaintiff is that of a carrier of 
parcels by the most rapid means of conveyance in use on its routes, 
under the direct supervision of agents accompanying them from the 
domicile or office of the owner or shipper, and delivering them at 
the office or domicile of the party to whom they belong or are con- 
signed. The spécial advantage of the carrying business thus con- 
ducted consiste in this personal supervision over the articles during 
their transportation, from their receipt to their delivery, thus giving 
greater security against loss and accident. Eailroad companies and 
other common carriers usually confine their supervision to securing 
safe carriage from one to another of their stations, dépôts, or wharves. 
Their responsibility is limited, in the absence of spécial contract, to 
safe carriage over their own routes between such places, and, when 
transporting with Connecting lines, to safe delivery to the next Connect- 
ing carrier. The express company, in exercising personal supervis- 
ion over articles intrusted to it from their receipt until their delivery, 
performs a most important and valuable service to the public. Its 
business, though oomparatively of récent origin, has been conduoted 
in the states and territories of the country with such gênerai care and 
fidelity by companies organized like the plaintiff, that they are now 
a favorite means of transporting small articles, and particularly those 
containing great value, or requiring spécial care in handling. The 
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express business bas thus become a recognizecl branch of tbe carry- 
ing trade ; ' ând the question is, shall the railway companies and 
steam-ship companies engaged in that trade be required to furnish 
facilities to the express companies in the transaction of this busi- 
ness? The business would entirely fail and corne td'an end if cer- 
tain facilities for its transaction were not afforded them, such as 
allowing to them spécial cars or apartments, or definite spaces in 
them, for the transportation of such articles, with a messenger in 
charge thereof, having sufiScient room for the assortment of the ar- 
ticles by him while in transit, so as to facilitate their delivery at 
the différent stations to which they may be destined. It may be 
difGcult to define with accuracy what should be deemed proper fa- 
cilities in each case. That will dépend very much upon the estent 
of the business and the character of the articles carried by the ex- 
press companies. In the présent cases it is not necessary to des- 
ignate what those facilities should be. The object of the two suits 
is to restrain the défendants from refusing to the plaintiff the fa- 
cilities which hâve heretofore been furnish ed to it. 

The question presented for détermination is, can one common car- 
rier be required to furnish accommodations for the business of another 
common carrier, and if so, to what an estent? The question is one of 
much difficulty, and its correct solution will be far-reaching in its con- 
séquences. It has been before différent circuit courts of the United 
States in several cases, but has never been brought before the suprême 
court. In the case of the Southern Express Co. v. St. Louis, I. M. d 
S. R. Co. in the eighth circuit, it was considered by Mr. Justice Mil- 
ler, of that court, sitting with Judge McCbaby in holding the circuit 
court. 10 E'bd. Sep. 210. The railway company, in that case, was 
enjoined by them from refusing or withholding the usual express facil- 
ities from the plaintifif. In giving his conclusions, Mr. Justice Miller, 
among other things, held that the express business is a branch of the 
carrying trade, which, by the necessities of commerce and the usages 
of persons engaged in transportation, has become known and recog- 
nized so as to require the court to take notice of it as distinct from 
the transportation of the large mass of frçight usually caried on steam- 
boats and railroads; that the object of this express business is to carry 
small and valuable packages rapidly in such manner as notto subject 
them to the danger of loss and damage which to a greater or less de- 
gree attend the transportation of heavy or bulky articles of commerce ; 
that it is one of the necessities of this business that the packages 
should be in the immédiate charge of an agent or messenger of the 
company, or parties engaged in it, without any right on the part of 
the railway company to open and inspect them ; that it is the duty of 
every railroad company to provide such conveyance, by spécial car or 
otherwise, attached to its f reight or passenger trains, as may be re- 
quired for the saf e and proper transportation of this express matter on 
its roads ; that the use of thèse facilities shouid be extended on equal 
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terms to ail who are aotually engaged in tbe expresa business, at fair 
and reasonable rates of compensation, to be determined by the court 
when the parties cannot agrée thereon ; and that a court of equity bas 
autbority to compel tbe railroad companies to oarry this express mat- 
ter and to perform tbe duties mentioned. 

Tbe same question bas been determined substantially in tbe same 
way in other cases, Prom tbe decrees rendered in sqme ôf tbem 
appeals bave been taken to tbe suprême court, and tbe cases are 
now on its calendar. Under tbese circumstances I bave decided to 
follow tbe views expressed in ; tbem, ratber tban to go into an ex- 
tended considération of tbe question. Thé foUowing cases are now 
pending in tbe suprême court: Memphis é L. R. B. Co.y. Southern 
Exp. Co.; St. Louis, I. M. é S. E. Co. v. Southern Èxp. Co.; and 
Missowri, K. d T. R. Co. v. Dlnsmore, président of Adams jÉxpress 
Company. In disposing of tbem tbe question presented will be d§- 
finitely and ^ utboritatively settled. 

As a matter of form, tberefore, I shall yield to tbe conclusions of 
tbe circuit court of tbe eigbth circuit, wbich are in couformity witb 
those expressed by Judge Deapy on the application for injunction in 
thèse cases, and will order a decree for the plaintiff in both. Tbe 
défendants will tbus be enabled to take an appeal at once to tbe su- 
prême court and bave their cases argued in connection witb tbosé 
now pending on tbe calendar of that court. 

Let a decree be entered in both cases for tbe plaintiff, adjudging 
that it bas a rigbt to bave express facilities furnisbed by tbe défend- 
ants, as beretofore. and continuing tbe injunction granted. 



AusTiN V. Bbligman and otbers. 
[Circuit Court, 8. D. New York. November 5, 1883.) 

1. PleAdings — Bailmbnt, What ib not— Absumpsit — When Action m, mat bh 

Maintainbd bt a Thied Pbtîbon. 

Under the rules of pleadings which obtain in the courts of New York, if the 
complaint setsfortha cause of action, eitherin tort or assumpsit, it ie sumcient, 
and the plaintiff will recover such a judgment as the facts warrant, irrespective 
of the form of his action. 

2. Bailmbnt. 

When, by the terms of the contract under which property is delivered by an 
owner to another, the latter is under no obligation to return the spécifie prop- 
erty either in its identical form, or in some other form in which its identity may 
be traced, but is authorized to substitute something else in its place, either 
money or some other équivalent, the transaction is not a bailment, but is a sale 
or exchange. 

3. AssuMPSiT — Action by Third Pebson. 

Although the subject is one of much controversy, the resuit of the bettercon- 
sidered décisions is that a third person may enforce a contract made by othera 
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for his beneflt, whenever it is manifest, from the nature ot terms of the agrec- 
ment, that the parties intended to treat him as the person primarily interested. 
See Hendrick v. Lindsay, 93 U. 8. 143 ; JTai. Bank v. Grand Lodge, 98 U. S. 
123. 

4. Samb. 

Where a copartnership transfers its assets to a purchaser, and the only înter- 
est of the plaintitf is that of a créditer at large of the selling partners, such 
créditer has no lien for his debts upon the partnership assets, except in cases 
of insolvency or administration. 

Demurrer to Complaint. 

North, Ward é Wagstaff, for plaintiff. 

Bettens é LUienthal, for défendants. 

Wallaoe, J. The complaint demurred to allèges that some tîme 
prior tp April 15, 1883, the plaintiff delivered to the firm of Kempt & 
Co. certain jeweler's sweepings, to be refined, of the value of |4,292, 
and agreed to pay that firm for refining the sweepings the sum of $320 ; 
that by the terms of the agreement betyreen them the sweepings were 
to be refined, "and the product thereof delivered to or accounted for, 
and the value thereof, less the agreed priée for refining the same, paid 
to the plaintiff within 20 days from the delivery thereof." The com- 
plaint further allèges that on the thirtieth day of April, 1883, the 
firm of Kempt & Co. transferred and delivered ail the property at the 
refining works of the firm, ineluding the aforesaid sweepings, to the 
défendants, upon the agreement and undertaking that the défendants 
should "fully pay and disoharge ail the debts, obligations, and liabil- 
ities of Kempt & Co." The complaint then avers that 20 days hâve 
elapsed since the delivery of the sweepings to Kempt & Co., and, al- 
though the plaintiffs hâve demanded of them and of the défendants 
the return of the sweepings, or, in default thereof, the delivery of the 
product or the value, upon payment of the agreed price for refining 
the same, that défendants and the said firm of Kempt & Co. hâve 
neglected and refused to comply with the demand. 

IJnder the rules of pleading which obtain in the courts of this state.if 
the complaint sets forth a cause of action, either in tort or in assumpsit, 
it is sufficient, and the plaintiff will recover such a judgment as the 
f acts warrant, irrespeotive of the f orm of this action. It is urged for the 
plaintiff that he can maintain either trover or assumpsit upon the facts 
alleged. If the delivery of the sweepings was a bailment, trover is an 
appropriate remedy, because the title to the property remained in 
the plaintiff, and a demand and a refusai to return it to him by the 
défendants is sufficient évidence of a conversion, whether défendants 
were innocent purcbasers or otherwise. But the rule is well settled 
that when, by the terms by the coutract under which property is de- 
livered by an owner to another, the latter is under no obligation to 
return the spécifie property either in its identical form or in some 
other form in which its identity may be traced, but is authorized to 
substitute something else in its place, either money or some other 
équivalent, the transaction is not a bailment, but is a sale or exchange. 
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Hère the agreement was that Kempt & Co, should return the re- 
fined product of the sweepings or account for the value thereof, less 
the priée for refining. They had an option which was inconsistant 
with the character of a bailment. Hurd v. West, 7 Cow. 752 ; Smith 
V. Clark, 21 Wend. 83; Foster v. Pettibone, 1 N. Y. 433; Buffum v. 
Merry, 3 Mason, 478; Chase v. Washburn, 1 Ohio St. 244; Ewing v. 
French, 1 Blackf. 353; Schouler, Bailm. 5. The case is not one 
where they had possession of the plaintiff's property under an execu- 
tory agreement to purchase, but one where the title passed on deliv- 
ery, unless the delivery was a bailment. It was not a bailment if 
they had a right to return money in its place. 

Unless the plaintiff can reoover in assumpsit upon the promise 
made by the défendants to Kempt & Co. to assume ail the debts, 
obligations, and liabilities of the latter, the complaint fails to show a 
cause of action. He was not a party to the contract, nor did its con- 
sidération move from him, and there is nothing in its terms to indi 
cate that it was intended to be made for his benefit. The case thufc, 
présents the much-vexed question as to the right of a third person tu 
maintain assumpsit upon a contract which may inure to his benefit, 
but to which he is not a part. It is stated in 1 Hil. Cont. 425, th,at 
"the cases on this subject are very discordant, the earliest décisions 
holding that such action cannot be maintained, many succeeding cases 
in England holding the contrary, and some American cases of high 
authority tending strongly to restore the old doctrine." The subject 
has been recently somewhat considered in two cases in the suprême 
court of the United States. Mr. Justice Davis, delivering the opinion 
of the court in Hendrick v. lÂndsay, 93 U. S. 143, says: 

"The right of a party to maintaia assumpsit on a promise not under seal 
made to another for his benefit, although much controverted, is now the pre- 
vailing rule in this country." 

Mr. Justice Stbong, delivering the opinion of the court in Nat. 
Bank v. Grand Lodge, 98 U. S. 123, says : 

"We do not propose to enter at large upon a considération of the inquiry 
liow far privity of contract between a plaintiff and défendant is necessary to 
the maintenance of the action of assumpsit. The subject has been much de- 
bated, and the décisions are not at ail reconcilable. No doubt the gênerai 
rule is that such privity must exist. Undoubtedly there are many exceptions 
to it. * * * But where a debt already exista from one person to another, 
a promise by a third person to pay such debt being primarily for the benefit 
of the original debtor, and to relieve him from liability to pay it, (there being 
no novation,) hehas a right of action against the promisor for his own indem- 
nity ; and if the original créditer can also sue, the promisor would be liable 
to separate actions, and therefore the rule Is that the original créditer cannot 
sue. His case is not an exception from the gênerai rule that privity of con- 
tract is required." 

There are adjudications which hold broadly that in a case like the 
présent, where one party assumes to pay ail the debts of the other, 
a creditor of the promisee may maintain assumpsit against the prom- 
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isor. Such a case is Joslin v. New Jersey Cars Co. 36 N. J. Law, 14. 
Th ère are others which hold that where the promisor undertakes te 
pay certain specified creditors or debts of the promisee the créditer 
can maintain suit against the promisor. Such a case is Brown v. 
Curran, 14 Hun, 260. Other cases décide that although, by the 
agreement, one of the parties undertakes in gênerai terms to assume 
or pay ail the debts of the other, if the agreement appears to be 
primarily intended for i;he benefit of the promisee he is the only per- 
son who can recover upon the promise. Nat. Bank v. Grand Lodge, 
98 U. 8. 123; Dow v. Clark, 7 Gray, 198; MerriU v. Green, 55 N. Y. 
270; Pardee v. Treat, 82 N. Y. 385. 

It will not be profitable to attempt to coUate the authorities upon 
the gênerai question. In England it is now distinctly established, so 
far as any cômmon-law right of action is concerued, that a third 
person cannot sue on a contract made by others for his benefit, even 
if the cûntracting parties hâve agreed that he may, (Poil. Cont. 196,) 
while in both Massachusetts ând New York the later décisions limit 
more strictly the exceptions to the gênerai rule that the person 
must sue to whom the promise is made. Neither in thèse décisions, 
nor elsewhere in this country, has the English rule been recognized. 
It has the merit of simplicity, but is ttrtificial instead of being 
reasonable. According to good sensé and upon principle there is no 
reason why a person mày not maintain an action upon a contract, 
although not a party to it, when the parties to the contract intend 
that he may do so. The formai or immédiate parties to a contract 
are not always the persons who hâve the most substantial interest in 
its performance, Sometimes a third person is exclùsively interested 
in its fulfiUment. If the parties choose to treat him as the primary 
party in interest, they recognize him as à privy in fact to the con- 
sidération and promise. And the resuit of the better-considered 
décisions is that a third person may enforce a contract made by 
others for his benefit, whenever it is manifest from the nature or 
terms of the agreement that the parties intended to treat him as the 
person primarily, interested. The cases of Hendrick v. Lindsay and 
Nat. Bank v. Grand Lodge, and the expressions in the opinions, do 
not antagonize upon this proposition, but accord with it. The lan- 
guage of EoLôER, J., in Simson v. Brown, 68 N. Y. 355, may be 
adopted as a correct ând accurate statement of the law, as foUows : 

"It is not every promise made by one to another, from the performance of 
which a beneflt may inure to a third, which gives a rigtjt of action to such 
third persMi, be being neither privy to the contract nor to the considération, 
The contract muât be made for his benefit asits ol^eet, and he must be the 
party intended; to be benefited." 

There is a class of cases where, under a contract between two per- 
sons, property'has come to the hands of 6né of thôm, which in equity 
is charged with a lien or trust in favdr of à third person, in which 
the latter may sue in his own name upon the promise to diseharge 
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the lien or assume the trust. Thèse eases hâve no proper applica- 
tion to a case like the présent, where a eopartnership .transfers its 
assets to a purchaser, and the only interest of the plaintiff is that of 
a creditor at large of the selling partners. Such creditors hâve no 
lien for their debts upon the partnership assets, except in cases of 
insolvency or administration. CoUy. Parfcn. § 894; Story, Partn. §§ 
358, 360; Crippen v. Hudson, 13 N. Y. 161. If upon such a transfer 
the purchaser assumes to pay certain specified creditors or certain 
enumerated debts of the seller, it may be fairly urged that the parties 
contemplate a direct liability to the specified creditor on the part of 
the purchaser. On the other hand, when the agreement is silent 
respecting any spécifie obligation to be assiimed to a third person, 
the natnral inference is that it was intended primarily for the benefit 
of the promisee, and to adjust the rights and duties of the parties as 
between themselves. 

Applying this criterion to the case in hand, the plaintiff cannot 
maintain assumpsit upon the agreement set forth, because there is no 
récognition in it of any liability to him, and nothing to indicate that 
any claim of his was présent to the contemplation of the parties. 

The demurrer is sustained. 



The third point in the head-notes to the case given above involves a ques- 
tion of profound interest both in its légal and ethical relations. On its face 
it is apparently technical, being whether a person not a party to a contraet 
can maintain a suit upon it. But tiie principle that underlles it is of far 
wider opération. It is whether it is not essential to a contraet that it ahould 
be entered Into by two agreeing parties. Tiiat it is not is màihtained by the 
case in the text, and by a prépondérance of American authbrity, That it is 
so essential is maintained by the English courts, and by the courts of Massa- 
chusetts, and, to some extent, of New York. A few illustrations will serve 
to show how important are the public interests at stake. 

A Bcheme is got up for a spéculation whiûh would be greatly promoted if 
it could enlist the support of certain men of high business or political station. 
They are entered on the list as stockholders ; and, it may be, published to the 
community as such. Now, why should they not be entitléd to sue on such 
a "contraet," it may be asked? Why not in this way make adventUrers pay 
for their spéculation ? The answer is, because there should be no contractuàl 
suit unless there be a contractuàl relation, and there is no contractuàl rela- 
tion on whieh both parties are not entitléd to sue ; and that if the party to 
whom the stock is aàsigned can sue the company on such stock, so the Com- 
pany could sue such party for any taxes or assessments imppsed on the stock. 
It is bad enough, it may be well argued, to make me a winning party in a 
spéculation, disreputable, it may be, with which I hâve had no concern. But 
it is much worse to make me a losing party. And I cannot aVail myself of 
the coutingency of gain without subjecting myself to the cohtingency of loss. 

Another Une of illustrations may be drawn from cases in which, not from 
selSsh, but from disinterestedly benevolent purposes, an endowment is made 
fora particular class of individuals, or even for a particular persan. Now 
there is no question that a Mil in equity will lie to compel the proper exécu- 
tion of such a trust. But eail à party for whose beneflt the trust ought to 
operate, sue on it contractually ? If he can, then hecan besued cpntractually 
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on the dutiss the trust imposes on beneflciaries. And not only this objection 
is in the way, but it would be difflcult to tell where the liability. thus started 
would end. If a contraet may be tnade with one indeterminate person it can 
be made with another indeterminate person ; and there is no charity against 
whose managers parties witbin the range of its bounly could not maintain - 
suit. It is true that in some cases contracta with indeterminate parties 
bave been sustained, (e. g., contraets to pay a reward to whomsoever flnds and 
restores lost goods;) but thèse are ail cases in which the promisee does some- 
thing in considération of the promise, and in which the promise does not at- 
taeh until the thing is done. In the case before us there is no considération 
"flowing," as the books say, from the alleged promisee to the promisor, and in 
fact there is no promisee with whom the promisor can contraet. ïhe parties 
to the alleged contraet never came together. There wa'a no union between 
them as to any one particular thing. 

Or, to pu,t another Une of cases not uncommon in every-day life, a father créd- 
its a child in his books with a spécifie sum of money, or deposits to the child'a 
aecount a particular sum of money in bank. Now, does the making such an 
entry or deposit make a contraet with the child î Undoubtedly it does when it 
évidences an arrangement between father and child by which the father was 
to reçoive a cliild's money or services, and repay the debt by the funds so se- 
cured. But suppose the child knew nothing about the entry or deposit, can 
he, when becoming aware of it, sue on it ? He cannot, there being no f urther 
arrangement between the parties, siuce the entry or deposit didnot constitute 
a contraet. Supposing that the provision thus made by the parent for the 
child was a mère bounty, then it could be at any time revoked. If it could 
be at any time revoked, then it was not a contraet. In fact, if we establish 
the principle that any expression of a benefit intended for a third party gives 
such third party a right of suit, charity, instead of being extended, would be 
torn up by the roots. Beneflciaries would become creditors; bounties would 
become légal dues ; the party to be beneflted would be released from ail obli- 
gation of dependence and ail limitation of conformity, while the party bene- 
fiting, unablé to revoke or modify an intention once expressed, would flnd 
actual business engagements made by him postponed to what were mère un- 
executed purposes. AU men — at least it could be said before tlie late exten- 
sion of contractuàl duty— k:now that to a contraet two consenting parties are 
essential. And this is right. To croate a contraet where there is only one 
consenting party i? not only to ignore an essential incident of contracta, but 
to invest with the obligation of contraets mère unilatéral engagements which 
the parties making looked upon simply as revocable expressions of opinion. 

For thèse and bther reasons it has been held in England that only a party 
to a contraet can sue on it, and that the contraet for the benefit of a third 
party cannot be sued on by such third party.* At one time, it is true, it was 
lield that on an agreement between A. and B. for the benefit of C, a child of 
B., suit could be brought by C.^ This ruling, however, is no longer regarded 
as authoritative, and it is now flirmly settled that the only parties who can 
sue on a contraet are the parties between whom the contraet is made.^ 

In this country, although there hâve been conflicts of opinion, not only be- 
tween courts of différent states, but between courts of the same state at différ- 
ent times, there, are numerous authorities sustaining the English rule, as 
abovë expressed.* In New York there haa been singular oscillation of opin- 

1 Dlcey, Parties, (Am. Ed. 1879,) 81 •, Chlt. PI. 6 0. P. 568 ; Evana t. Hooper, L. R. 1 Q. B. D. 45 ; 

(ieth Am. Ed.) 1 et seq.j Leake, Conti (2d. Ed.) Ely v. A««. Co. I.. R. I Ez. D. 88; In n Emprega 

445 ; ChesterHeld y. HawkinB, 3 H.'& 0.677; Engineering Co. L. R. 16 Oh. 125. 
Gurrln V. Kopera, 3 H. fc C. 694 ; Gresty r. Gib. » Dntton y. Pool, 1 Ventr. 318. 

son, 4 H. & C. 28 ; Hybart T. Parker, 4 G. B. (N. g.) S Tweddle v. Atkinaon, l B. & S, 393 ; Price v. 

2(19 ; Storer t. Gordon, 3 M. & S. 308; Eeeveg v. Easton, 1 B. & Ad. 433. 
Watts, U. R. 1 Q. B. 412 ; Gray T. Pearson, L. H. 1 See Segars v. Segars, 71 Me. 530 j Butter fleld 
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ion, the courts apparently swaying to and fro under the pressure of sympathy 
with hardship at one time, or at another of loyalty to the principle that to a 
contract two consenting ralnds are essential. It was at one time generally an- 
nouneed that a beneficiary can sue personally in ail caaes in which the contract 
was niade with the intention to benefit such beneficiary, to whora a duty was 
specifically due by tbe défendant.^ But from the extension not unnaturally 
applied to this ruling, the courts after a while started back! " I do not un- 
derstand," sald Eapello, J.,^ "that the case of Lawrence v. Fox has gone so 
far as to hold that eveiy promise made by one person to another, from the 
performance of which a third would dérive a benelit, gives a right of action 
to such third party, he being neither privy to the action nor the considéra- 
tion. To entitle hira to an action the contract must hâve been made for his 
benefit. He must be the party iutended to be benefited." And this limita- 
tion not being found sufliciently stringent, it was afterwards declared that 
" to give a third party, who may dérive a benefit from the performance of the 
promise, an action, there must be — First, an intent by the promisor to secure 
some benefit to the third party ; and, second, some privity between the two, 
the promisor and the party to be beneftted, and some obligation or duty owing 
from the former to the latter, which would give him a légal or équitable claim 
to the benefit of the promise, or an équivalent to him personally." ^ And with 
a still more perceptible retreat to the old rule, Danforth, J., in a later case, 
excludes from the right of suit on a contract ail étrangers to whose incidental 
benefit it would, if performed, inure.'* Perhaps, as not varying greatly from 
the rule as thus qualifled, may be cited the case in the text, and the récent rulings 
of the suprême court of the United States, on which it is based.* On the other 
hand, we hâve a strong Une of authorities in which the condition of privity 
of contract is apparently dispensed with, and in which the right of beneflci- 
aries to sue on contracts to which they were parties, is sustained wherever 
the intention of the contract was that they should specifically reap its fruits.' 

V. Hartshorn, 7 N. H. 34S; LapbBm T. Oreen, 9 In the opinion or the conrt It was satd, by 

Vt. 407? Hall T. Huntson.l? Vt. 2)4) Mellen T. MoKee.J.: "Trenor v. C, P. K. Co, 50Cal.222, Is 

Whlpple, 1 Gray, 321 ; Exchaiige Bank v. Rice, not applicable to the case In hand. That, It 1» 

107 Mass. 39 ; Pettee t. Beppard, 121) Mass. 622 ; trae, was also a case for the serrices of a phyni- 

Cottage st. Chnrch t. Eendall, 121 Mass. 528; clan and snrgeon rendered to peraons wouoded 

Moore v. Moore, 127 Mass. 22; Stoddart T. Ham, by a rallroad accident; bnt there was in the case 

lâ9 Mass. 383; Treat T. Stanton, 14 Conn. 44S; some évidence tendlng to show that the services 

Coït V. Ives, 31 Conn. 25 ; Bnrnelt T. Jersey City, were rendered at the Instance and request of the 

31 N. J. Eq. 341 ; Owlngs T. Owings, 1 Har. & 6. défendant, and the case was decided upon a con- 

484 i Ross T. Milne, 12 Leigh, 204; Litchfleld T. fllct of évidence. Bnt in the case in hnnd there 

Oarrett, 10 Mich. 426; Weather v. Ray, 4 Dana, was no conflict of évidence. Tbe plalntiff, In his 

474. See, as bearing on the s^ime questlo^i, Chafi^ testlmony and on tbe triai, admitted, and hJs wit> 

V. Railroad, 63 Vt. 345; L«ke Ontario R. R. r. nesses proved, that the services were rendered in 

CnrtisB, SON. Y.219; Odell t. MaIry,9Daly, 381; ptirsaance of his original employmeut by those 

Toohey v. Comstock, 45 Mlcb. 603; Ferrie v. who were wonnded, and not otherwise. There 

Water Co. 16 Nev. 44, was, therefora, no contract, express or linplied. 

In Canney v. Rallroad, Snp. Ct. Cal. 1883, the between plaintiff and the défendant In relation to 

plaintiff, a pbyaiclan, was. at the Instance and the services which are the subject of the snit, and, 

request of certain parties wonnded by a rallroad as there is no prejudicial error in the r^cord.tha 

accident, attending them, when the président of jndgment and order are affirmed." 

the railroad Company (in tbe absence of the phy> ILawrence v. Vox, 20 N. T. 263. 

sician) told the wonnded persons to employ SQnrnsey t. Rogers, 47N. Y. 233. 

whatever physiclan they chose, and tlie company 8 Vrooman v. Turner, 69 N. Y. 280. 

would pay the billB. The plalntiflrwas advised of 4Lake Ontario ShoreB. R. v. Cnrtiss, 80 N . T. 

this, but betestifledtbatheattended the wonnded i!23. 

nutil their recovery. In pnrsuance of the original SHendrlck y.LIndsay, 93n. 8, 143;Nat. Banic 

calllng. It was held, in an action agalnst the T. Grand Lodge, 98 U. S. 123. 

company npon contract for services performed, « Norwood v. De Hart, 39 N. J. Eq. 472 ; Bams. 

that there was no mataaiity by consent between dale v. Horton. 3 Barr, 330; Bears T. Robinson, 

them, and no liability attacbed to therajlroad « Barr, 229 j Justice v. Tollmsn, 86 p». St. 147 1 

Company for the services performed by the plain- Mnrlman T.Moore,90 Fa. St. 80; Thompson ▼, 

tift' to tlie persons who employed them. Thompson, 4 Ohio St. 333 ; Hel ms v. Kearues, 40 
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It may be said that if non-parties are exeluded from suing great hardship 
wlU sometimes be worked. He who bas money deposited to his crédit cannot 
coUect it; and he forwhom stock is bought cannot enforce its transfer. But 
to this the answers are as follows: 

(1) Wheii the party making thedeposit or buying the stock acts as agent of 
the siipposed beneflciary then the latter can sue as principal; when there is 
no agency, and no request that the money should be deposited or stock bought, 
then the ti'ansaction is subject to the followingcriticism: 

(2) The depositor purchase — totake thèse concrète cases as illustrations — 
is either irrévocable or revocable. If the party making the deposit or purchase 
bas no désire to revoke, then ail the difflculty can be solved by the simple 
process o£ novation. On the accession of the beneflciary to the agreement, — 
on his récognition by the bailee, at the request of the bailor, as the party in- 
terested, — then a new contract is formed, on which the beneflciary is entitled 
to sue.i If, on the other hand, the bailor desires to revoke, there is nothing 
for the claimant, as in such case he may more properly be called, to sue for. 
ïhe thing was once in the bailee's hands, but bas been taken away by the 
bailor. He had a right to change his mind as long as he had made no en- 
gagement with the claimant a failure to perform which works injury to the 
latter. 

(3) In case such injury bas been sustained by the misconduct of a bailor, he 
is liable for a suit for damages. He is not suable contractually by the claim- 
ants, for there was no contract; but he is suable for any détriment he may 
cause to any party whom he may, by his conduct, bave subjected to spécifie 
pecuniary loss. 

(4) In caseof trusts for particular objects, abill in equitycan bemaintained 
to compel faithful performance. This bas been applied to trusts, spécial 
as well as gênerai.^ In such case the difflculty arisirig from non-contractual 
claimants suing on a contractual claîm is avoided. (a) There is no possibility 
of a confliet between two claimants, since both join as plaintiffs. (6) The pro- 
cédure is to enforce & trust, and does not rest on contract.' 

The question, it may be said in conclusion, is not, as bas been sometimes 
said, one of form. If so, it ought not to be raised; and if raised, ought, under 
the libéral system of pleading now accepted, to be cured by amendment. 
Butit is not a matter of form, but of substance, and of important substance. 
It is, in fact, whether a claim is to be called a contract when it is not a con- 
tract. To a contract there are certain marked essentials, chief among which . 
is that of the concurrence in it of parties interchanging their consents to one 
spécifie thing. When this essential does not exist there may be a claim for 
damages, but nO contract ; andfor courts, in such cases, to say that there is a con- 
tract, is a dangerous précèdent, which may lead to destructi ve results. If a con- 
tract may be assumed in one case, where a beneflt has been proflered, but not ac- 
cepted, it can be assumed in ail cases. A load of coal is dumped down at my 
cellar, or a newspaper posted to my address, or a suit of clothes lef t at my 

Ind.162; Eeesley r. Webster, 64 Hl. 458; Snellv. I See Whart. Cont. 5 862 et eeq. 

Ives, 85 111. 279; Rnd other cases cited In Whart. SIn re Empress ïlngineerlng Co.L.R. 16 Ch. 

Coiit. i 78S. See Starlba t. Greenwood, 23 Mina. D. 125. 

621, where It was held that where A. conveys SAsBhowine the Inconvenlence llkely to re. 

property to B,, who, in considération tbéreof, sait from the recognitioo of the rIght of thlrd 

jjromises to pay A.'s debt to C, C. may soà-B. on parties to soe, see, also, Gilbert v. Sanderson, S& 

the promise. In Green t. Morrlson, 5 Col. 18, it lowa. 349; Cohrt v. Kocb, 60 lowa, 668; Glover 

was held that a third party, to whose benofit a t. Univers, 14 Rep,660. In Kidge T.Olmstead, 

simple contract has been entered into, for a yal- 73 Mo. 678, in accordance with the vlews inststed 

nable considération moTlng from the promisse, on above, it is held that the title to money paid 

may maintain in action In his own nnme, or may to one peraon for the benetit of another, does not 

plead it by way of set-off. See, fnrther, Shanklln pnss to the latter nntll notice tohim and aocept- 

T, Ins. Co. 77 Ind. 288 i Hize T. Barnes, 78 Ky. ance, forming a noTution. 
606. ■ 
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door, and I am declared liable for them, on the principle that where a beneflt 
is tendered it confers a right to sue. The onl)' safe check against such inva- 
sions of right is to hold fast to the rule that no claim can be sued on con- 
tractually unless it is on a contract between the parties to the suit. 

Francis Wharton. 



In re Tong Ah Uhee. 

'District Court, D. Colorado. November 14, 1883.) 

Chinbsb Immigration— Certificatb BBqxntRED bt thb Aot of Mat 6, 1882, 

FROM ChINESB LaBOKERS RETDKNINa TO THI8 COUNTRY. 

The petitioner, haviag f ull knowledge of the law requinng the production of 
the certificate provided for uoder the third section of the act of May 6, 1882, 
by Chinese laborers having left this country and desiring to return af ter the 
passage of said act, failed to apply for such certificate upon leaving this coun- 
try, for the reason that he had no expeotation of returning to the United States. 
Jadd, that he had, by his own omission, renounced the right secured to him by 
the treaty, by negleoting to procure the évidence of that right, -which the law 
requires and which it was entirely within his power to obtain. 

Bee case of Chin A On, ante, 506. 



Haheaa Corpus. 

S. G. miborn, U. S. Atty., for the ïïnited States. 

A. P. Van Duzer, for thé petitioner. 

HoFFMAN, J. The petitioner in this case claims the right to re-enter 
the United States, on the ground that he was a résident of the United 
States at the date of the treaty, and is therefore protected by its sec- 
ond article. He admits that he is a Chinese laborer; that he left the 
United States after the lawof May 6, 1882, went into efifect; and that 
he voluntarily omitted to procure the certificate in that law mentioned, 
for the reason that he had no expectation of returning to the United 
States. 

The third section of the act of May 6, 1882, is as foUdws: 

" That the two foregoing sections shall not apply to Chinese laborers who 
were in the United States on the seventeenth day of Novèmber, 1880, or wlio 
shall hâve come into the same before the expiration of nîiiéty days next after 
the passage of this act, and who shall produce to such a master before going 
on board such vessel, and shall produpe to the collector of the port in the 
United States at which such vessel shall arrive, the évidence liereinafter in 
this act required, of his being one of the laborers in this sectiôa mentioned." 

Under this section it has recently been held by this court that the 
Chinese laborers referred to were those who were in the United States 
at the periods mentioned, and who might leave the United States a,fter 
the act went into effect, but that the act could not be consttué'd to re- 
quire the production of the certificate from those laborers Who left 
the United States before the passage of the law, or before it tvént into 
effect. 

It was considère dby the court that the second article of th« treaty 
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secured to Chinese laborers in the United States, at the date of the 
treaty, the right "to go and corne of their own free will and accord," 
and that it oould not hâve been the intention of congress to deprive 
them of this right by exacting from them, as a condition of its exer- 
cise, the production of a certificate which it was impossible for them 
to procure. But it was also considered that Chinese laborers leaving 
the United States after the law went into effeet, and who might wish 
to avail themselves of the privilège secured to them b3' the second ar- 
ticle of the treaty, might properly, and without a violation of the let- 
ter or spirit of the treaty, be required to procure the certificate (which 
the act directs shall be furnished to them without charge) as a means 
of identification, and as furnishing the best, if not the only, method 
of preventing évasions of the law. 

In the case at bar the petitioner deliberately, and with fuU knowl- 
edge of the law, omitted to apply for his certificate, for the reason 
that he had no expectation or hope of ever returning to the United 
States. He has thus, by his own act or omission, renounced the 
right secured to him by the treaty, by neglecting to procure the évi- 
dence of that right, which the law requires and which it was entirely 
within his power to obtain. I am therefore of the opinion that the 
application of the petitioner should be denied. 



In re Kellt, Bankrupt. 
District Court, 8, D. New York. November 28, 1883.) 

1. Wahehousemak— Lien pob Stobage. 

Under the law of this state no lien exists on goods for the storage thereof in 
favor of a private person not in the business of storage and not a warehouse- 
man. 

2. Samb— Claim againbt Absisnbe m Bankeuptct — Equitable Compensa- 

tion. 

Where an assignée in bankruptcy demanded wagons of the bankrupt which 
were stored in the petitioner's barn, and delivery was refused on the ground 
of a lien claimed on them for storage, hdd, that the refusai to deliver to the 
assignée on demand was in the petitioner's own wrong, and debaned her from 
any claim for subséquent storage while held under that refusai. Held, how- 
ev&r, that the petitioner was entitled to an équitable compensation for the stor- 
age of the goods from the time of the proceedings in bankruptcy up to the time 
of the demand and refusaL 

In Bankruptcy. 

A. J. Taylor, for petitioner. 

William Forse Scott, for assignée. 

Bbown, J. The authorities in this state hold that a person. not 
being a warehouseman nor in the business of storing goods, who has 
articles on private storage, has no lien upon them for his compensa- 
tion any more than a landlord bas on his tenant's goods for rent. 
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Trust V. Pîrsson, 1 Hilt. 292, and cases oited. When the assignée, 
therefore, demanded the wagons which were stored in the petitioner's 
barn, and was refused possession on the ground that there was a lien 
upon them for storage which must first be paid, the refusai to deliver 
was illégal and wrongful. Thenceforward the wagons were held by the 
petitioner or her tenants in their own wrong, until the time when a 
spécifie arrangement was made, for which the commissioner has 
allowed compensation. From the time of the proceedings in bank- 
ruptcy, however, up to the date of the wrongful refusai to deliver 
above referred to, the petitioner was entitled to an équitable compen- 
sation for the storage of the wagons ; and by the stipulation between 
the parties when the assignée took possession, it was agreed that 
whatever claim she bad should stand against the proceeds of the 
goods; and as the demand referred to was while the tenant, Van 
Scoy, was in possession, this demand must hâve been after April 
1, 1879. How much after that date does not appear, and it was the 
duty of the petitioner to make this clear in order to recover compen- 
sation for the full period. On this defect in the proof not more than 
six months' storage can be allowed as a claim against the assignée, 
amounting, at $12 a month, to $72. This, with $25, the amount al- 
lowed under the subséquent stipulation, makes $97, for which an 
order may be taken. 



[Jnited States v. The Mary N. Hogan. 
{District Court, S. D. New Ywk. November 23, 1883.) 

1. Hostile Expédition— Section 6283, Rev. St.— Nbdtbauty— Seizqkb. 

An expédition organized and dispatched from our ports, in separate parts, to 
meet at a common rendezvous on tlie liigh seas, and thence proceed to acts of 
hostility against a friendly power, is within the prohibition oE section 5283 of 
the Revised Btatutes. 

2. Same— Oask Stated. 

Where the tug M. N. H. was purchased in New York, by persons interested 
in the Haytian insurrection, and there fltted ont for sea, though having no 
arms on board, and simultaneously a large quantity of arms and ammunition 
were bought by the same perscjns'and dispatched on board the schoonerE., 
under instructiôus and preconcerted signais for transferring them, near Hamp- 
ton roads, to a steamer which was to receive them there, held, upon the facts, 
that the steam-tug M. N. H. was fitted out with the intent and purpose of re- 
ceiving thèse arms and ammunition at Hampton roads, and proceeding thence 
on a hostile expeditipn in aid of the insurgents in Hayti, and was therefore 
justly seized and forfeited to the gOTernment, under section 5283. 

Information for Violation of Neutrality Laws. 
Eli\m Root, Dist. Atty., for the United States. 
George H. Forster, for claimant. 
'v.l8,no.9— 34 
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Bbown,,J. On the twentieth day of July, 1883, the steam-tug 
Mary N. Hogan was seized at this port by order of the collector. 
The information in this case was thereupon filed to procure her con- 
damnation, upon two grounds : First, for violation of section 5283 
of the Eevised Statutes, in being fitted out with the intent that she 
should be employed to commit hostilities against the recognized gov- 
ernment of Hayti; and, second, for a violation of sections 4189, 4142, 
in being knowingly and fraudulently registered in the name of John H. 
McCarthy, under a false oath that no subjeet or citizen of any for- 
eigu prince or state was directly or indirectly interested in the ves- 
sel. The Mary N. Hogan was a steam-tug of about 37 tons regis- 
ter, 90 feet long, 20 feet beam, and 9 feet depth of hold, built for 
ordinary towing service about the harbor of New York, and in no 
respect distinguishable by any peculiarities from the numerous other 
tugs of herclass in this port. Her draught, loaded, was about 9 feet, 
and her full speed, when in good order, 10 to 11 knots. When seized 
on the twentieth of July she was nearly ready for aea, it having been 
given out that she was to prooeed to Port Antonio, Jamaica, for the 
purpose of assisting in raising the steamer Calvert, which had been 
sunk in that harbor by a collision. At the time of seizure she had 
ail her coal on board for the voyage. She had previously received 
some repairs, none of a very important character, the chief of which 
were replacing a somewhat decayed beam by a new one, and the ad- 
dition of a keel condenser for the purpose of obtaining fresh water on 
the voyage. Several examinations by experts on behalf of the gov- 
ernment préviens to the seizure failed todiscover any repairs or prép- 
arations indicating any intended service in military or naval opéra- 
tions. No arms, ammunition, or other warlike appliances were on 
board. From the évidence it clearly appears that though the Hogan 
was wholly unadapted to effective naval opérations against any con- 
sidérable organized opposition, she could be of the greatest service to 
the insurgents by her light draught and considérable speed in landing 
or taking off men at unprotected points on the coàst of Hayti by 
watching her opportunities of running in and out, as well as in offen- 
sive démonstrations against defenseless parts of the island, with lit- 
tle to fear from the slight naval resources of the lawful government. 
U. S. V. Eand, 17 Eêd. Eep. 142. 
The facts upon which the prosecutioû relies are mainly as follows : 
Since March, 1883, an insurrection bas been in progress in Hayti 
by armed insurgents at war with the pre-existing government, which 
had been and still is alone recognized in this country as the lawful 
government of that island. The insurrection originated at the port 
of Miragoane, through an expédition which started from Philadel- 
phia on March 15, 1883, upon the steamer Tropic, with arms and 
ammunition, nominally bound for Kingston, Jamaica. The Tropic 
did not go to Kingston, but went to the island of Inagua, about 30 
miles from Hayti, where she took on board Gen. Boyer Bazelais, the 
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recognized leader of the rébellion, with 75 or 100 armed men, and 
about the same number afterwards from an English steamer at sea, 
and then proceeded to the port of Miragoane, where Gen. Bazelais, 
with ail the men, arms, and ammunition were landed about day- 
break, and the insurrection successfuUy inaugurated. Bazelais, be- 
fore leaving Jamaica, had supplied one Simon Soutar, a merchant 
of Kingston, who was interested in the Haytian insurrection, with 
money for the purpose of purchasing arms and ammunition. The 
arms and anamunition which went out upon the Tropic were pur- 
chased in New York by Henry A. Kearney, upon Soutar's order, from 
Joseph W. Fraser, of this city, and were shippèd by the latter to 
Philadelphia, and there shipped on board the Tropic by Kearney. 
See U. S. V. Rand, svpra. 

In June, 1883, Mr. Soutar came to tbis city. Acting in his be- 
half, Kearney entered upon negotiationa for the purchase of a tug- 
boat, and on the twenty-third of June made a contract with one 
Moran for the purchase of the Hogan, at the prioe of $11,600. 
Prior to this time Soutar had been made acquainted with John H. 
McCarthy, a roving and adventurous navigator, experienced in block- 
ade running, and made three times a prisoner during the war of the 
rébellion, who had served at Sebastopol and in the Mediterranean, 
and was familiar with the waters of the West Indies. Upon the 
purchase of the Hogan ail the money was supplied by Soutar to 
Kearney, who paid it to Moran, while the contract of purchase and 
the bill of sale of tbe vessel were taken in the name of McCarthy. 
On Monday, the twenty-fifth of June, the register of th« vensel was 
made in the custom-house in the name of McCarthy, upon a bill of 
sale delivered to him at that time, and McCarthy at the «ame time 
executed a bill of sale from himself to Philip William Abbott, a rés- 
ident of Kingston, Jamaica, also interested in the Haytian insurrec- 
tion, and described by McCarthy as the partner of Soutar. At the 
time of the registry of the vessel in the name of McCarthy, he made 
oath that "no citizen or subject of any foreign state Or prince was 
interested in the vessel direotly or indirectly." The bill of sale to 
Abbott was never registered. McCarthy testifies that he supposed it 
to be a mortgage; that he understood previously that he was to take 
the title of the Hogan and exécute a mortgage back for the f ull price ; 
that he did not expect to pay for the vessel in any other way than by 
the mortgage, McCarthy states that he was engaged to act as cap- 
tain of the tug, to assist in raising the Calvert at Port Antonio, and 
to do towing around the island, for which he was to receive $125 per 
month. After the purchase of the Hogan, McCarthy wèht into pos- 
session as captain, took her to Astoria, where thé repairs above 
mentioned were made, and afterwards obtained a supply of coal at 
Hoboken, whence he returned to pier 28, East river, to take in addi- 
tional stores preparatory td departure upon his voyage. McCarthy 
procured seamen and engineers for the voyage; but ail the bills, with 
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unimportant exceptions, were paid by Kearney, with money supplied 
by Soutar, and Kearney had the gênerai direction and supervision of 
the Hogan in this port. 

While thèse préparations on tbe Hogan were in progress, Soutar 
purchased from Fraser various arms and ammunition, to the value of 
17,000, including rifles, a twenty-pound army Parrot gun, a three- 
inch Parrot gun, and two field carriages. They were in part shipped 
by Fraser at pier 28, East river, on board the Schooner E. G. 
Erwin, which cleared for Richmond and sailed on July 18th, two 
days before the seizure of the Hogan. The rest of the arms, being left 
behind through the Erwin's sailing earlier than Fraser had expected, 
were forwarded by rail and taken on board the Erwin at Lewes, 
Delaware. The shipment of the arma on board the schooner Erwin 
was arranged by one George W. Brown, a ship-broker, at the re- 
quest of Kearney, who knew Brown to bave been previously success- 
ful in arranging for the shipment of warlike material to the Cubân 
insurgents. Brown prepared private signais and instructions for the 
captain of the Erwin, to the effect that the arms and ammunition in 
question should be transferred in the vicinity of Hog island, Hamp- 
toû roads, to a steamer which would meet him there and give the 
signais agreed on, and that the arms and ammunition should be de- 
livered on présentation of the schooner's receipts and payment of his 
charges. A copy of thèse instructions and signais was given to 
Kearney. The Hogan was seized on the 20th. No vessel met the 
jBchooner near Hog island or Hampton roads, as was designed, and 
the Erwin, after cruising several days in that vicinity, and finding 
no vessel to answer the concerted signala, went on her way to Eich- 
mond, for which place she had other gooda. Shortly afterwards the 
arms and ammunition purchased by Soutar were seized by the fédéral 
authoritiea at Eichmond; but before this was known to Kearney he 
had told Brown that no vessel had met the Erwin in Hampton roads; 
that she had taken the arms to Eichmond; and that he desired Brown 
to arrange for their transport to the West Indies. Brown thereupon 
made partial arrangements, at Kearney's request, to take the arms 
and ammunition to the Island of Navassa, a small guano island, with- 
out harbor or ordinary habitations, between Jamaica and Hayti, and 
about 40 miles from the latter. Intelligence of the seizure of the 
arms at Eichmond put an end to further negotiations on that sub- 
ject. 

Four witnesses gave direct testimony of the statements of McCar- 
thy as to the destination of the Hogan. McCormick, a constable of 
Brooklyn, testified that McCarthy told him that he expected to clear 
the next Wednesday for Hayti, and that he expected to take two 
guns aboard on the way. , Mary Costigan testified that McCarthy en- 
gaged her husband for first engineer, and also to serve as a gunner, iti 
which capacity he had previously served ; and that he said hé was go- 
ing to Miragoane, Hayti. Her husband and one Cox testified that Me- 
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Carthy said they were going to fight Haytî, and would take în arms 
on the way. 

The claimant gave no évidence touching the destination of the 
arms and ammunition purchased of Fraser ; and, as regards the desti- 
nation of the Hogan, he relied solely upon the statement made to 
varions persons in the course of the negotiations for the purohase of 
the Hogan, and on the testitnony of Capt. McCarthy that she was de- 
signed to go to Port Antonio for the purpose of raising the wreok of 
the Calvert. Neither the claimant Abhott nor Soutar appeared as 
witnesses, nor was their testimony taken by commission. 

A letter from Soutar to Kearney, dated July 8, 1883, was introduced 
in évidence, the material parts of which as as ÎEollows : 

•• Soutar & Co. Kingston, 3d July, 1883. 

"Jamaica. 
" Address for Telegrams, 

"Soutar, Jamaica. 

"£■. A. Kearney, Bsq., 1400 Sixth Avenue, Wew York: 

" Dear Sik ■ The writer duly arrived on Friday, and we are now anxiously 
waiting advices from you, as we expected everything would hâve been ready 
and dispatched ère this. We telegraphed you yesterday, 'Salaried standard, 
Calvert's matter,' but up to présent, 1 P. M., hâve no reply. We should 
like the Calvert's matter put in hand as early as possible. If you hâve al- 
ready procured two schrs., long 3-inaSters, of from 300 to 350 tons register, 
then get made at Perry & Jones', Wilraington, Del., or at any of the machine 
shops, 4 4-ineh screws about 12 feet long, with a square thread of 3-8 of an 
inch, and 5-8 deep, with a lever of 8 feet long. « * * See that every- 
thing is completed and dispatched as early as possible. * < * Captain Ed- 
wards, whom the writer savv at B. 1. Werberg's, asked $1,000 a mpnth for 
320-ton schooners, but would take less. * * * We think the plan of rais- 
ing her with screws the best, and would like toget under way as soon as 
possible. If you can get letters out to us by Warner & Memtt's steamers, 
Write us by that way as well as by mail, and perhaps Mr. Merritt may be 
able to help you in getting the schooner or screws, or in some other way, in 
the Calvert's matter. She has been lying under water too long already, and 
we are very anxious to get to work as early as possible. * * * " 

The claimant also proved the purchâse by Soutar of the wreck of 
tlie Calvert for |500; that in July, Kearney was negotiating in New 
York for the purchase or lease of two threé-masted schooners, to be 
used in raising the Calvert, which, however, were not obtained hère; 
that four beamsand jack-screws, with chains, were in August shipped 
to Port Antonio, for the purpose of raising the Calvert; that the Erwin 
carried spme arms and amnlunition on the voyage above réferred to, 
consigned, by way of Eichmotod, to honafide purchasers in the interior ; 
and that great altérations and strengthening wonld be necessary in 
the Hogan to make her ât for any considérable permanent naval 
opérations, or for any successful contest with armed antagonists. 

No testimony was offered by the claimant to show what vessel was 
expected to reçoive the arms and ammunition from the Erwin in 
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Hampton roads ; nor was any explanation offered of the title of the 
vessel being first taken in the name of McCarthy and then by a secret 
bill of sale transferred to Abbott. 

The only rational inference that can be drawn from the above facts 
is that the Hogan was designed to be used for the conveyance of arms 
and ammunition in aid of the insurrectionists in Hayti, and for other 
aid, and such hostile démonstrations as she was fit to make against 
the defenseless parts of the coast. The circumstantial évidence, to- 
gether with the direct évidence of four witnesses, strongly sustain this 
conclusion; while the ostensible purpoae of the Hogan's voyage has 
little that is natural, plausible, or probable to sustain it ; and other 
circumstanoes, easy for the claimants to hâve explained if the Hogan 
was destined upon a legitimate business, are left wholly unexplained. 
Expéditions of this character are highly pénal. Vessels oannot be 
fitted out or be cleared without more or less publicity. It is to be 
expected, therefore, in every case of such unlawful expéditions, that 
somé pretext will be given out which must hâve connected with it 
some circumstances of reality to be of any value; and the question is 
necessarily presented whether the ostensible purpose of the voyage, 
more or less plausible, is the bonafide and sole object, or only a cover 
for departure upon a hostile expédition, as in the case of the Tropic. 

Ail the circumstanices in this case seem to me to show that the os- 
tensible purpose for which the Hogan was going was a pretext, and not 
the real object of her voyage. While some direct évidence may not 
be wanting, yet for the most part cases of this sort must dépend upon 
circumstantial évidence. In the Slaver Cases, 2 Wall. 401, the 
court say: "Ships of this description necessarily give rise to a wide 
range of investigation, for the reason that the purpose of the voyage 
is directly involved in the issue. Expérience shows that positive 
proof in such cases is not generally to be expected, and for that rea- 
son, among others, the law allows a resort to circumstances as the 
means of ascertaining the truth. Circumstances altogether incon- 
clusive, if separately considered, may, by their number and joint 
opération, especially when corroborated by moral coïncidences, be suf- 
ficient to constitute conclusive proof. " So, in Judge Betts' charge to 
the grand jury, as quoted in Wbarton's Criminal Law, in relation to 
the néutrality act, he says : 

" It must be manif est to you, gentlemen, that thèse criminal designs, if en- 
t«rtained, will be managed with much disguise and caution; it is not probable 
that soldiers will be openly enlisted, or ofiBcers comraissioned, or vessels 
freighted to transport munitions of war or men to the field of action. Pre- 
tenses and coloring will be employed to mask the real object the parties to such 
criminal projects eontemplate. But if you discover the purpose really to be 
to supply thé means of hostile agression against Cuba, then ail persons con- 
nected with it, and promoting it, will be answerable for the violation of the 
laws of the United States in the undertaking, the same as if their proceedings 
had been openly and avowedly intended for a hostile invasion, and waging 
war on that community." 
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In the présent case there are four Unes or groups of évidence 'which 
ail coûcur in the conclusion I hâve stated : (1) The circumstances 
connected with the simultaneous purchase by Soutar of a large quan- 
tity of arms and ammunition and of the Hogan, and their intended 
dispatch about the same time with the intended transhipment near 
H'og island ; (2) the absence of explanations within the power of the 
olaimant, if the expédition were legitimate and lawful ; (3) tbe direct 
évidence inculpating the Hogan; and (4) the improbabilities that the 
purchase of the Hogan was siniply to raise the wreck of the Calvert, 
as BUggested. 

1. Soutar was the agent of Bazelais, the leader of the insurrection 
in Hayti, and had enabled the latter succcssfuUy to inaugurale the 
revolt through an expédition which Soutar had organized in this coun- 
try, with arms and ammunition purchased in New York and shipped 
at PhUadelphia on the Tropic, under a false oleàrance for Kingston, 
in Maroh, 1883. In June, three months afterwards, we find Soutar 
himself in this country, again purchasing $7,000 worth of arms and 
ammunition, which subséquent events clearly proved were destined for 
the support of the insurrection iu Hayti, and simultaneous therewith 
negotiating, through Kearney, for the purchase of a steam-tug, ostensi- 
bly to go to Port Antonio, Jamaica. Thèse arms and ammunition were 
shipped on board the schooner Erwin at pier 28, which cleared on the 
eighteenth of July, under secret instructions to transfer them at Hog 
island, near Hampton roads, to a steamer which was to appeàr for 
them there, and receive them on concerted signais. Thèse instructions 
and signais were arranged at Keamey's request and tiommunicàted 
to him, and he also had the gênerai superintendence of the fitting out 
of the Hogan for sea. Two days afterwards we find the Hogan at 
pier 28, on the eve of her departure, with ail her coal on bqard, os- 
tensibly bound for Jamaica, like the Tropic, and with only some few 
stores or provisions remaining to be taken aboard, and prepared to 
sail in time to reach the rendezvous near Hog island. The Hogan 
is seized on the 20th, and no steamer or other vessel meets the Erwin 
near Hog island, as carefully planned, though the Erwin cruises 
up and down for nearly a week, and the arms, contrary to design, 
are carried on to Eichmond. The seizure of the Hogan has appar- 
ently diseoncerted the carefully devised plans of Soutar and Kearney 
in the purchase of a large quantity of arms, and the sin;ultaneou8 
purchase and fitting out of the tug. Thèse are at least circum- 
stances of an extremely suspicions character, and if uûexplained, 
when explanation is in the power ofthe claimant, they necessitate 
the inference that the Hogan was the vessel designed to receive the 
arms near Hog island for use against Hayti. Slaver Cases, 2 Wall. 
350, éOl; Cii/ton V. Î7. /S. 4 How. 242. 

2. No explanations, however, are offered, either as to the purchase 
of this large quantity of arms and ammunition, or of the f ailure of any 
vessel to meet the Erwin at Hampton roads.' If thèse arms and 
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ammunition, to tbe amount of $7,000 in value, had been destined for 
any otber use than in aid of tbe Haytian insurrection, it would bave 
been easy for tbe claimant to sbow it; and so as regards tbe vessel 
wbicb was to meet tbe Brwin. Tbe whole arrangement bad been 
made at Kearney's request, and he received a copy of tbe instruc- 
tions and signais as agent of Soutar, and could easily bave sbown tbat 
tbe Hogan was net tbe vessel intended to receive tbese arms, if sucb 
were tbe fact. If it were a vessel from a foreign port tbat was to 
meet tbe Brwin, tbat fact could hâve been sbown without évidence of 
any violation of our law; wbile it is improbable in tbe last degree 
tbat Soutar and Kearney were at this very moment engaged in fitting 
ont and sending from tbis country aome otber vessel tbanthe Hogan, 
wbicb does not appear in tbe case, to meet tbe Erwin at Hampton 
roads. They were fitting out tbe Hogan; tbey bad purebased ber at 
tbe price of $11,600, and sbe was about to sail at tbe appropriate 
moment to meet tbe Erwin, according to instructions and concerted 
signais clearly proved; and tbe inference is irrésistible, in the absence 
of ail explanation, and of proof of any otber vessel designed for tbat 
purpose, tbat tbe Hogan was tbe vessel designed for tbat rendezvous, 
and to proceed tbence to assist the Haytian insurgents. Tbese arms 
and ammunition weigbed but 20 tons, scarcely more than the coal 
she would consume on ber way to Hampton roads, and they were 
easily witbin her power to take. 

3. Four witnesses testified to the direct statements of Capt. Mc- 
Carthy showing tbat tbe Hogan was being fitted out to aid the insur- 
rection ; that Cox and Costigan were wanted by Capt. M cCartby be- 
cause tbey had had expérience in the oiavy as gunners, althougb he 
refused to tell them tbe name of the vessel on which he desired to sbip 
them, it being before the Hogan was actually purebased, but wbile 
negotiations were pending for the purpose of getting some steamer ; 
and tbat he told them that the vessel was going to Miragoane ; tbat 
tbere would be figbting there ; and that 'arms were to be transferred 
to him on the way. Capt. McCarthy dénies the statements; and it 
is urged tbat it ia extremely improbable tbat be would make any 
sucb discloBures, even if true. But this argument is weakened by tbe 
fact which appeared in évidence, and wbicb to some extent fell under 
tbe observation of the court, that Capt. McCarthy, besides apparently 
being usually voluble in conversatïbn, became much more so wben 
under the influence of liquor, to which he was occasionally addicted, so 
as not to be restrained by tbe ordinary considérations of prudence and 
caution, Some of the statements made by him, given in évidence, 
were made wben under tbe influence of liquor ; for that reason tbe 
weigbt to be attached to them would be ondoubtedly diminished; and 
tbougb the gênerai character of the four witnesses referred to is not 
of the highest credibility, still ail this testimony falls in completely 
with the otber circumstances of tbe case; and, as tbere is no im- 
peachment of tbese witnesses, their testimouy cannot be disregarded, 
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but must be held as at least somewhat Btrengthening the conclusion 
to -which ail the circumstances point. 

4. The improbabilities of the ostensible purpose of the Hogan, 
namely, to raise the wreok of the Calvert at Port Antonio, Jamaiea. 
1 do not question, upon the évidence, that Soutar had purchased this 
wreck for $500, and was proposing to raise it. The Hogan alone 
would, however, be of no service in raising such a wreck. She was 
wholly unadapted for such a service, and incapable of doing it. The 
plan actuaily proposed for raising this wreck, as the évidence showed, 
■was to procure two long three-masted schooners, to be placed one on 
each side of the wreck, with four beams running across, each fur- 
nished vyith a jack-sorew and chains, by means of which the wreck 
should be raised. The Hogan might be made useful to some extent 
in merely towing the schooners into place, in towing away the wreck 
when raised, and serve as a convenient tender in the progress of the 
work ; but there was no évidence that aid of a character so entirely 
subordinate could not be procured at Port Antonio from some other 
tugs at a compara tively trifling expense; and it would seem in the 
highest degree improbable that, for services so comparatively slight 
and subsidiary, Soutar should hâve expended $11,600 in the pur- 
chase of the tug Hogan. The Hogan, moreover, was equipped for 
sea long before the other préparations for raising the wreck were made. 
Some negotiations for the hiring of Behooners were entered into by 
Kearney hère, but they failed, either the schooners or the priée being 
unsatisfactory. By Soutar's letter to Kearney from Kingston, July 
3d, it appears that he arrived there from New York on the twenty- 
ninth of June, from which it may he inferred that he left New York 
immediately after the purchase of the Hogan, and of the anns and 
ammunition above referred to. In this letter he désires that "Cal- 
vert's matter be put in hand as early as possible," and gives direc- 
tions to hâve screws and beams made for use in that business if 
schooners are obtained. Thèse beams or screws were not procured 
or shipped until August, nearly a month after the Hogan was ready 
to sail. It is manifest, therefore, that this voyage of the Hogan was 
long before there were auy préparations for raising the Calvert, and 
could not hâve been intended for that purpose. 

Again, had this been the real nbject of the Hogan, it is improbable 
that the case would hâve been left with such very loose and inadé- 
quate évidence of it. As it stands, the évidence consists only of 
McCarthy's statements of what Soutar told him, and of other casual 
statements in the course of the negotiations for the purchase of the 
Hogan. It is quite possible, and even probable, that it may hâve 
been designed to use the Hogan to assist in raising the Calvert when 
the other préparations were ready ; so that the vague évidence of the 
kind referred to, though not false, is in no way incompatible with the 
primary and direct object of the voyage being to aid in the insurrec- 
tion. If, moreover, the object of this voyage was a legitimate com- 
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mercial venture, no reason appears why Soutar, having paid $11,600 
for the Hogan, should hâve the title taken and registered in the 
name of Capt. McCarthy, and afterwards, by a secret bill of sale, 
transferred to his partner, Abbott. Nor are the character and anté- 
cédents of Capt. McCarthy such as would render it probable that 
he would be employed as the captain of a tug-boat to be used as a 
mère tender in raising the Calvert or in towing about the islaud ; nor 
does the business of towing appear to form any part of Soutar's or- 
dinary business. 

The évident disguise and concealment under whieh the Hogan was 
purchased, and her title taken and kept; the failure to exhibit by 
any direct or satisfactory proof any legitimate business at the time 
she was fitting out; the absence of ail évidence from the parties imme- 
diately and most deeply interested, when their testimony might eas- 
ily hâve been procured had her destination been a legitimate one; 
together with the strong circumstantial évidence above stated, sus- 
tained by the direct évidence of witnesses as good as could be ex- 
pected to be employed in such an expédition, — leave no doubt in my 
mind that the Hogan was iitted out for the purpose of receiving, near 
Hampton roads, the $7,000 worth of arms and ammunition which 
had been dispatched by the Brwin to that rendezvous two days be- 
fore, and of proceeding thenee to Hayti, in aid of the insurgent^ 
there in the varions ways for which she was suited. 

The évidence shows, therefore, a hostile expédition organized and 
dispatched from our ports in separate parts, to be united at a com- 
mon rendezvous on the high seas, and to proceed thenee fco Hayti, in 
completion of the original hostile purpose with which the différent 
parts were dispatched from our shores. Such an expédition is as 
much within the prohibition of section 5283 of the Eevised Statutes 
as if ail its parts were united and complète upon one single vessel at 
the moment of its departure. V. S. yJQuincy, 6 Pet. 445; U. S. v. 
Gooding, 12 Wheat. 472; The Meteor, (per Bettb, J.) 245-250. 

A decree for the condemnation of the Mary N. Hogan must there- 
fore be awarded. 
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Chapman V. JFebbt and another. 

(Circuit Court, D. Oregon. December 3, 1883.) 

1. Phinted Copy of Titlb op Book, Etc. 

The " printed " copy of the title of a boôk or other article, requîred by sec- 
tion 4956 of tlie Revised Statutes to be delivered or mailed to tlie librarian of 
congress, may be " printed " with a pen as well as type, witli or without the 
aid of tracing paper. 

2. Depostt of Copies dp Wcbe with LtBEAEiAH. 

The copies of a copyright work required by section 4959 of the Revised Stat- 
utes to be deposited with the librarian of congress within 10 days af ter publi- 
cation, may be so deposited after the printing of the work and before its formai 
publication. 

3. Copyright op Map — Inphin&ement op. 

It is dilScult to say, in some cases, what constltutes an infringement of the 
copyright of a map ; but where the subséquent map appears to hâve been sub- 
stantially copied from the prior one, withont altération or revision, except in 
scale and color, there Is clearly an infringement, which authorizes a court of 
equity to enjoin the sale of such infringing map, and to require the publisher to 
account for the profits arising from the sale thereuf. 

Suit in Equity for an Injunction and an Account. 

H. Y. Thompson, for plaintiff. ' 

Frederick V. Holman, for défendants. 

Deady, J. This suit is brought against the défendants to obtain an 
injunction and an account, because of an alleged infringement by them 
of the plaintifE's copyright of a "Map of the Cities of Portland, East 
Portland, and the Town of Albina," obtained by him in 1874. The 
suit was commenced on May 13, 1881. A demurrer to the original 
bill was sustained, on the ground that the title of the map could not 
be copyrighted, and because it did not appear that the plaintif! had 
performed the several aets necessary to obtain a copyright. Park- 
inson v. Laselle, 3 Sawy. 830. On March 18, 1882, an amended bill 
was filed, to which a demurrer was sustained, so far as it prayed for 
a discovery of the number of copies of the défendants' map that had 
been disposed of and were still on hand, and for a surrender of the 
latter and the plates on which they were printed. 8 Sawy. 191; [S. 
C. 12 Fed. Eep. 693.] 

It appears from the amended bill that at and before the com- 
mencement of this suit the plaiijtifE was the author and proprietor 
of a map of the cities and towns aforesaid, entitled as aforesaid, 
drawn upon a scale of about 800 feet to the inch, for which he duly 
obtained a copyright in the year 1874; that on May 10, 1881, the 
défendants published 500 copies of a certain map with the same 
title as the plaintiff's, and then and thereafter sold 300 copies of the 
same at five dollars a copy; and that in the préparation of said map 
the défendants copied the map of the plaintiff without altération, ex- 
cept to enlarge the scale to 500 feet to the inch, and change the col- 
ors of the lines of the land claims upon which thèse towns are lo- 
cated, and thereby wrongfuUy appropriated the skill aud labor of the 
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plaintiff. On September 15, 1882, the défendants answered so much 
of the amended bill as was not included in the demurrer thereto, by 
which they deny any knowledge or information as to the plaintiff's 
alleged copyright, and admit the publication and sale of a map by 
them, as stated in the bill, but allège that their map includes many 
additions, improvements, and changes, not in the plaintiff's, and 
deny that in the préparation of their map they copied the whole of 
the plaintiff's map, but admit that they made use of said map for 
comparison, and, in small part, for compiling their map, and allège 
that by re£,jon of the imperfections in the same, and the changes and 
additions to the towns aforesaid since the publication thereof, and 
prior to the publication of the défendants, the former had "become of 
îittle value and unsalable," 

It satisfaotorily appears that the plaintiff duly complied with the law 
in obtaining his copyright. The plaintiff testifies that he filed a trac- 
ing of the printed title of his map with the librarian of congress, but 
it is contended that this is not a "printed" copy of such title as is re- 
quired by section 4956 of the Eevised Statutes. The "copy" of such 
title furnished the plaintiff by said librarian in pursuanee of section 
4957 of the Eevised Statutes, does not indicate what was the char- 
aoter, in this respect, of the title deposited with him. It is described 
in the certificate of the librarian simply as "the title of a map." A 
tracing is a mechanical copy ot fac simlle of an original, produeed by 
foUowing its Unes, with a pen or pencil, through a transparent mé- 
dium, called tracing paper. The map, together with the title in 
Eoman letters, was engraved on stone and then printed, and a copy 
of this printed title, thus made, was filed with the librarian. This, I 
think, was a substantial compliance with the statute. A "printed" 
copy can only be required for convenience of reading as eompared 
with ordinary script or writing. But a copy of the title which has 
the form and appearance of a printed one, whether made bj' an im- 
pression upon type or with a pen, with or without the aid of tracing 
paper, is so far a printed copy. The resuit and not the means by 
which the printing is accomplished, is the thing to be considered. 
As legible a copy of the title may be printed or produeed with a pen 
as with type. 

The défendants aiso objeet that it does not appear from the évi- 
dence that the plaintiff deposited t^o copies of his map in the mail, 
addressed to the librarian, within 10 days after its publication, as pro- 
vided in section 4959 of the Eevised Statutes; but, as they contend, 
it appears such copies were deposited in the mail some time after the 
map was printed, but before it was published or offered for sale. It 
appears that the copies of the map were deposited in the library of 
congress on January 23d — just one month after the copy of the title 
•was. At that time the mail from hère to Washington was from 12 
to 14 days in transit, so that it is quite certain that the copies were 
mailed hère near about January 10, 1874, The map was then printed, 
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of course, but bow long before is not clear or material. Probably it 
had not then been formally published or offered for sale to tbe public. 
Tbe plaintifif says in his testimony: "I sent tbem [the maps] on be- 
fore I offered any copies for sale." 

Tbe objection then cornes to this, that it is not sufficient to mail 
tbe copies after printing and before formai publication, but that the 
same must be sent to the librarian after publication. The purpose 
of the statute is to secure a collection in the library of congress of 
ail the Works copyrighted under the laws of the United States, and 
so two copies of each are required to be delivered or mailed to the 
librarian at an early period after publication — not less tban 10 days. 
But if the proprietor of the work will take the pains to send the cop- 
ies on the very day of publication, I see no reason why he may not. 
And if a day or two, or ten, should intervene between the printing and 
formai publication of a work, what purpose of the statute is not as 
well served if the proprietor should be diligent enough to mail or de- 
liver the copies before such publication ? None that I can conceive 
of. The statute must bave a reasonable construction in this respect, 
having in view the purpose for which it was made. Aud this is, 
that the copies cannot be delivered or mailed later than 10 days 
after publication, but may be before. 

Prom the évidence it appears that the défendants employed a civil 
engineer and draughtsman to compile or prépare the original of their 
map, and that in so doing he used the map of the plaintifE and three 
other older uncopyrighted maps, one of which was in manuscript, 
together with the public records and common observation, but no 
actual surveys. The city of Portland and its suburbs, which are the 
subject of thèse maps, having been improved and increased in pop- 
ulation during the seven years that elapsed between their publica- 
tion, that of the défendants contains some matter that is not found 
on the plaintiff's. 

Questions of infringement of copyright are often very difficult to dé- 
cide. The distinctions between the lawful and unlawful use of a prier 
publication are sometimes very fine and almost inappréciable. They 
hâve been called the metaphysics of the law. Folsom v. Marsh, 2 
Story, 105. A person who bestows his skill and time in the surveys, 
research, and observation necessary to the making of a correct map 
of any place or locality, does not thereby prevent any other person 
from using the same means to accomplish the same end. The 
natural objects, public records, and surveys from which a map is 
made are open to the examination of any one. But it is clear that 
no person has a right to sit down and copy the map of another, and 
thereby defraud the latter of the profit of his labor and skill. Gray v. 
Russel, 1 Story, 18 ; Blunt v. Patten, 2 Paine, 397 ; Cary v. Longman, 1 
East, 358 ; High, Inj . § 647. At the same time, it is not every use of 
a prier publication that is considered an unlawful infringement. 
Bonafide quotations from a book do not constitute such an infringe- 
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ment. Bat as absolate originalît y is not possible in tbe case of a 
map, a person may take material from prior publications, provided he 
bestows on itsucb skilland labor.in revision or otherwise, as to pro- 
duce an original resuit. But the appropriations must riot be denied, 
and tbe altérations must not be merely colorable, nor the resuit a 
servile imitation of the original. Cop.Law Copyr. 181, 183; High, 
Inj..§ 647. 

It is not very cleàr, from the évidence, what use was made of tbe 
plaintiff's map in the compilation of the défendants', unless it was 
substantially copied. It is admitted by the défendants, and tbeir 
draughtsman so testifies, that it was used for comparison and correc- 
tion. But this may mean more or less. Tbe défendants' map may 
bave been so far compared with and corrected by the plaintiff's as 
to make tbe former not only like the latter, but practioally a copy of 
it. So far as the défendants' map was corrected by the plaintiff's, it 
was in effect a copy of it. Save tbe additions on the défendants' 
map, indicating tbe changes and improvements that had taken place 
since the publication of tbe plaintiff's map, tbere is no différence 
between them, except that the former is on a larger scale tban the 
other, and bas some lines printed in colors. And yet it is possible, 
althougb tbey are both so far alike, that one was not copied from the 
other, but on^y compiled from tbe same sources. But tbe probabili- 
ties are otherwise. Tbere is a singular coinoidence in tbe two maps 
that tends stronj^ly to prove that oné was copied from tbe other. On 
tbe plaintiff's map, block 106, in Caruthers' addition to, Carutbsrs' 
addition, appears with a square pièce out of the nortb-west corner, 
caused by a re-entering angle. This is tbe flrst time that said block 
appears in that form on any map. The plaintiff testifies that be 
entered it on bis map in that form as the resuit of a survey made 
by bimself, that he bas since demonstrated to be incorrect. The de- 
fendants must bave copied it from the plaintiff's map, and the fact 
that they copied such a singular error, whicb appears on no other 
map, indioates strongly that tbey copied the plaintiff's map indis- 
criminately and generally. 

Another coïncidence is quite as convincing in the same direction. 
The plaintiff's map shows that South First street, in Caruthers' addi- 
tion to Caruthers' addition, does not conform in line and width to the 
same street in Caruthers' addition to Portland, and it is the only one 
except the défendants' on wbich the fact appears ; while from tbe tes- 
timony of the plaintiff it is shown they do conform on tbe county 
records, and that he ascertained the want of conformity from actual 
survey. Now, as the défendants' map is not made from actual sur- 
veys, but from other maps and public records, they must bave copied 
this feature of tbeir work from the plaintiff's. And if the plaintiff 
was mistaken, either as to tbe error in the form of block 106 or the 
conformity of South First street on the county records, tbe défend- 
ants might easily bave shown it. But they bave not attempted to 
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do so, and the facts thereabout must be taken as stated by the wîtness. 
Add to this the admission made in the testimony of the défendants* 
draughtsman, to the effect that he got ail he could eut of thé plaintiff 's 
map, and "never thought otits being copyrighted," and the only rea- 
sonable inference from the premises is that in the compilation of 
the défendants' map they substantially copied the plaintiflf's, and are 
therefore so far guilty of an infringemént upon his copyright. 

The plaintiff is entitled to a perpétuai injunction against the dé- 
fendants, as prayed for in his bill, and to an account of the profits 
realized by them on the sale of the infringing map, for which purpose 
the cause Avill be referred to the master. 



The B & C. ■ 

[DUtrîct Court, N. D. Illinois. November 6, 1883.) 

1. Admibaltt Jubisdiction— Canam. 

A canal used by vessels engaged in Interstate trafflc as a public water-way, 
though entirely ■within the limits of one state havlng exclusive control of it, 
with power in such state to close it at any time, is a part of the "navigable 
waters of the United States," and subject to the jurisdiction of admiralty. 

2. CONTRIBUTOBY NEGLIGENCE. 

The master of a yessel ivho, seeing that a collision is imminent, fails to use 
every means in his pôwer to avert it, or abate the conséquence, is guilty of con- 
tributory négligence, though the accident was caused by the négligence of 
another. 

3. Damages — Appoktionment. 

Damages on account of a loss occasioned by the négligence of both parties 
■will be equally divided between them. 

In Admiralty. 

Schuyler é Kremer, ror iiDeiant. 

Robert Rae and A. B. Jenks, for respondent. 

Blodgett, J. This is a libel to recover damages for a collision 
which took place between the canal-boat Brilliant, owned by libel- 
ant, and the steam canal-boat B & C, on the waters of the Illinois 
and Miohigan canal, about four miles from Bridgeport, the evening 
of August 8, 1882. Two défenses are urged : 

(1) That the tort complained of is net within the jurisdiction of admi- 
ralty, having occurred on the waters of the Illinois and Michigan canal, an 
artiflcial water-way, wholly within the jurisdiction of the state of Illinois, and 
constructed and controlled by the state. (2) That the collision was occa- 
sioned by the négligence of those in charge of the Brilliant, and net by 
reason of any fault of those in charge of the B & C. 

This question of jurisdiction was before the district court of the 
Southern district of Ne^ Yorl^ in the case of Malony v. City of MU- 
ivaukee, 1 Fed. Eep. 611, where it was held that the court had juris- 
diction of this class of cases. I cannot more clearly state my own 
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conclusion as to the présent condition of the law on thîs point than 
by quoting from the opinion of Judge Choate in that case : 

" Without going at large into a discussion of tlie reasons for and against tiie 
jurisdiction, it is enougli for the disposition <îf tlie point in this case to say 
tliat, upon a caref ul perusal of tiie opinions delivered by tlie suprême court, 
which touch upon tlie question, it seems to me that the test established for 
determiriing the jurisdiction in admirality, in a case of alleged maritime tort, 
not on tide-water, is whether the place in which it was committed is upon the 
' navigable waters of the United States,' and that an artiflcial water-way or 
canal, opened by a state to public use for purposes of commerce, and while, 
in fact, used as a highway of commerce between the states of the Union, and 
between foreign countries and the United States, is ' navigable water of the 
United States,' within the meaning ol that term as used to deflne and limit 
the jurisdiction of the admiralty courts; nor, as it seems to me, is there any 
force in the suggestion that this proposition trenches upon the rightful power 
and jurisdiction of the state through whose territory and by whose law, in 
force for the time being, the canal is so opened and used, because the exercise 
of this jurisdiction does not in any way in itself impair or affect the right of 
the state, whatever that right may be, to withdraw or terminale that dedica- 
tion of its property to the public uses of commerce. At any rate, considering 
the présent state of authority and practice in the courts inferior to the su- 
prême court, I do not feel at liberty to décline the jurisdiction." 

The same view of the law was taken by Judge Emmonb in the case 
of The Avon, 1 Brown, Adm. 170. See, also, the case of The Oler, 
14 Amer. Law Eeg. 300. And this court has taken jurisdiction with- 
out challenge of several cases of tort occurring on the Welland canal. 
I therefore conclude that this question of jurisdiction may be consid- 
ered as settled, until the matter shall be otherwise adjudged by the 
suprême court of the United States. If there is jurisdiction in ad- 
miralty over torts committed on the Welland canal, I can see no rea- 
son or principle which should deny such jurisdiction of torts occur- 
ring on the wateys of the Illinois and Miehigan canal. The craft 
used upon this canal, although not of as large tonnage as those usu- 
ally navigating the Welland canal, are yet of the tonnage which 
brings them within the cognizance of admiralty courts. It may be 
urged, I think, with some force in this case, that the Illinois and 
Miehigan canal is a carrying place Connecting the waters of the Mis- 
sissippi and St. Lawrence rivers, within the meaning of the ordinance 
of 1787, and by such ordinance is made a common highway for ail 
citizens of the United States, Another considération which it seems 
to me is not to be overlooked in determining the control of admiralty 
over this water-way, is the fact that, although constructed by the 
state of Illinois, the cost was largely defrayed by an appropriation of 
the public lands of the United States, thus giving it, both by the or- 
dinance and the means from which it was built, the character of a 
national thoroughfare. The défense as to jurisdiction will therefore 
be overruled. 

As to the défense upon the merits, it appears from the proof that 
the eanal-boat Brilliant was on a voyage from Morris on the line of 
the canal to Chicago, in tow of the steam canal- tug Fearless; that the 
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Fearless was attached by iron rods directly astem of the Brilliant ; 
that is, the tug and tow were so fastened together that the Brilliant 
was pushed ahead of the Fearless, so that they were practically one 
boat for the purpose of navigation. The Fearless was also towing 
astem two other canal-boats; that the B & C was on a voyage from 
Chicago to some point down the canal; that by the rules of the 
canal the Fearless and her tows should bave passed the B & C and 
her tows port to port; that is, each should bave kept to the starboard, 
unless one of them signaled that he wished to pass on the starboard 
side of the other. Under thèse cireumstances, the master of the 
Fearless, on firet making ont of the lights of the B & C, sounded two 
whistles, which was the signal that he wished to pass the B & C star- 
board to starboard, instead of port to port. The master of the B & 
C testifies that this signal was answered with two blasts, which was 
an acquiescence in the request of the Fearless, but the master of the 
Fearless states he did not hear the response of the B & C, and shortly 
after he sounded two whistles again. To this the master of the B & C 
says he also responded affirmatively, and put his boat over to port, so 
as to pass on the starboard side of the Fearless and her tows. The 
master of the Fearless states that, not hearing a response from the B 
& C to his signais to pass starboard to starboard, he put his boat over 
to starboard, where he would hâve gone without signais, and then 
saw, when the boats were very near each other, that the B & C had 
gone over where he had first signaled him to go, and to which signal 
the master of the Fearless had, as he says, heard no response. On 
discovery that the two boats were on the same side of the canal, and 
were approaching each other nearly end on, the master of the Fear- 
less sounded one blast of his whistle, which was a request for the B 
& C to pass him on the port side, and at the same time the Fearless 
reversed and backed her wheel. This last signal for the port side 
was heard on the B & C, and an attempt was made to comply with 
it, but the boats were then too near each other, and the B & C col- 
lided with the Brilliant, and the Brilliant was sunk. 

It is évident from ail the proof in the case that there was a contusion 
of signais. The Fearless signais were heard on the B & C and re- 
sponded to; and the B & C took the side requested or indicated by the 
signais. The Fearless, however, did not hear the answer to her sig- 
nais, and therefore undertook to do at a late moment whal she would 
naturally in the ordinary course of navigation hâve done, — that is, keep 
to the right or starboard, — but found, when too late, that the B & G 
had complied with the request and put herself in a position to pass 
starboard to starboard. I think the Fearless, hearing no response to 
the signal for starboard to starboard, should bave stopped until she 
got an answer; but, instead of doing so, she kept on, but took the con- 
trary side of the canal from what her signais had indicated, and found 
%t the last moment the B & C had taken the course requested by the 
v.l8.no.9— 35 
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signais. I therefore think the Featless was at fault in putting the 
Brilliant, her tow, at the same side of the canal where she had, by her 
signais, requested the B & G to go; but I also conclude from the proof 
the B & C was going very f ast at- the time the two boats f ound them- 
selves on the same side of the canal, — in fact, faster than was con- 
sistent with safety under the circumstances, — and that she did not use 
ail efforts in her power to avoid a collision after such an event be- 
came imminent. The B & was going probably, at least, at the 
rate of four miles an hour when she heard the signais from the Fear- 
less; her master says that he then checked down to twoand a half or 
three miles an hour, and was going at that rate when he discovered 
the Brilliant rigbt ahead of him. At this time, I think from the 
proof, there was still sufficient room in which the B & C could hâve 
stopped, or, at leaat, her headway might bave been sufficiently checked 
80 as to hâve materially diminished the force of the collision, but no 
effort was made on the part of the B & G to stop. The B & G hàd 
two wheels, which were a.rranged so as to work in opposite directions, 
thus greatly increasing her capacityfor making a short turn; but this 
expédient was not resorted to. The master of the B & G, it seems to 
me, findingthat by the mismanagëment on the part of the Fearlessshe 
was on the same side of the canal with himself, instead of stopping 
and doing ail he could to prevent a collision, — although the péril had 
not been occasioned by his négligence, — kept on at substantially his 
fuU rate of speed, merely using his helm to change the course of his 
boat. It is manifest that he had other resources at his control which 
he did not use or attempt to use, and the resuit was the collision 
complained of, with the serious conséquences to the Brilliant. 

I do not assume to hold from the proof that the collision would 
hâve been wholly avoided if the master of the B & C had, in the 
emergency, adopted the expédients indicated; but I think the force 
of the blow would bave been very materially diminished, and probably 
the serious damage avoided, if the master of the B & G had promptly 
resorted to ail the means in his power to avert the collision. 

I therefore come to the conclusion that there was mutual négli- 
gence, and that this is a proper case for a division of the damages 
between the two boats ; and the decree will be that the damages be 
ascertained and divided equally between the libelants and respond- 
ents. 



80ULL and others v. Eaymond and othera. 
{District Court, S. D. New Tm-k. November 20, 1883.) 

1. Shipping — Part Ownbb Dissenting, not Liablb for Tohts of the Voyage. 

A part owner of a vessel whose title is denied by the other part owners, and 
■who is excluded by them from ail participation in the management of the vea- 
sel and profits of her voyages, is not personally liable for damages oaused by a 
collision upon one of her voyages, as to which he has also given express notice 
of his dissent. 

2. Bame — BoKD OR Stipulation. 

Though a bond or stipulation with surettes, obtained by libel in the adtni- 
ralty from the other part owners for the safe return of the vesael, is necessary 
to secure to the disaenting part owner the préservation of his interest in the 
veasel unimpaired, it is not essential to his exemption from personal liability 
■where he has disclaimed ail interest in the voyage by express notice of'dissent, 
and has never ratifled or adopted it as his own. 

3 Bamb — Claims for Repaibs. 

Analogous cases of daims for repairs or torts, where the vessel is chartered 
or mortgaged, considered. 

4. Same— Liability of Part Owner. 

In cases free from circumstances creating an équitable estoppel, the liability 
of a part owner for repairs, supplies, or torts dépends upon the reJation of 
master and servant, or principal and agent, existing betweeu him and those in 
immédiate control of the ship. 

5. Same — Statdte of Limitations. 

Semble, the statute of limitations is followed by analogy in admiralty, as in 
equity, where no spécial équitable reasons exist against ita application. 

6. Same — Libel in Pbrsonam Barred. 

Where the défendant was a well-known merchant, accessible daily, and a 
libel in personam, was flled eight and a half years after the cause of action ac- 
crued, semble, it should be held barred in admiralty, though ineffectuai pro- 
ceedings in rem for the satisfaction of the same claim had been pending dur- 
ing most of that period. 

7. Same— Suit in Rem— Intbktention dp Part Owneb. 

Intervention of a part owner as a claimant in a suit in rem, and his defend- 
ing against a claim for a collision, is no ratification of the acts of the master 
or adoption of the voyage, such as to make him personally liable for the dam- 
ages of those injured by"a collision. 

This action was brought against the owners of the steamer Zo- 
diac by the owners of the sehooner William Wallace, to recover their 
damages sustained through a collision of the sehooner with the steamer 
on the sixth of October, 1872. 

On October 11, 1872, a libel in rem was filed in this court against 
the steamer, ànd upon trial the steamer was held liable on June 
29, 1877, and a final decree was rendered for the libelants on Jan- 
uary 31, 1880, for $1,153.90 damages. The vessel was arrested at 
the commencement of the action in rem, and was released upon a 
stipulation given by the New York & Newbern Steam-ship Company, 
claimants and part owners. The défendant Eaymond also put in an 
appearance as claimant, but did not exécute the stipulation, and the 
stipulation given was not given for his benefit. Upon exécution, 
nothing being recovered from the stipulators or their sureties, this 
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libel in personam was filed April 12, 1881. See furtlier facts in The 
Zodiac, 5 Fed. Ebp. 220. 

The défendant Eaymond alone defended in this action. 

About a year previous to the collision the défendant Eaymond had 
taken a bill of sale of thirty-eight one-hundredths of the vessel from 
Mrs. G. Trowbridge, partly in payment and partly as security for a 
debt from her. The steamer was at the time in the possession and 
under the exclusive control and management of the other défendant, 
the New York & Newbern Steam-ship Company. The latter, claim- 
ing that the former part owner had no équitable interest in the ves- 
sel, by reason of the unpaid charges against her share being in ex- 
cess of the value of her interest, refused to recognize Eaymond as 
taking any right or interest under the bill of sale to him, or as hav- 
ing any part in the management of the vessel or any interest in her 
earnings. The steamer ran between New York and Newbern, mak- 
ing a trip about every two weeks. In June, 1872, having failed to 
obtain any récognition of his claims, or any aceount from the Com- 
pany, or the ship's husband in New York, in regard to her voyages 
or earnings, Eaymond commenced a suit against them for such an 
acoount. A défense was interposed denying his interest; but the 
steam-ship being subsequently lost, the suit was never brought to 
trial. After the commencement of that suit, and before the collision, 
Raymond gave notice dissenting from the steamer's voyages, and 
there was oral évidence tending to show that he gave written no- 
tice of such dissent to the particular voyage on which this collis- 
ion occurred. Subsequently he obtained in this court stipulations 
for the safe return of the vessel. He never acquired any practical 
voice or récognition in the management or control of the ship, nor 
any benefit from her voyages, but was always wholly excluded there- 
from by the other part owners. 

Owen d Gray, for libelants. 

John Sherwood, for défendants. 

Beown, J. To make one man answerable for the torts of another 
they must stand to each other in the relation of master and servant, 
or of principal and agent, in some of its varied forma, so that the 
maxim respondeat superim applies. Story, Ag. §§ 452,453; 1 Pars. 
Shipp.& Adm. 106; The Druid, 1 Wm. Eob. 391, 398. Upon the 
facts in the présent case, however, the défendant Eaymond stood in 
no such relation to the master of the vessel upon the voyage during 
which the collision occurred. The master was in the employment 
and under the direction of the other part owners exclusively. The 
défendant Eaymond was intentionally excluded from ail participa- 
tion in the management of the vessel and from ail benefit of her voy- 
ages. Even his title as part owner was denied. After June, 1872, 
he never adopted the voyages as his own, and he never ratified the 
appointment of the master on this voyage. He claimed no benefit 
from the voyage, but previously gave express notice of his dissent, 
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thereby disclaiming ail interest in the voyage. Sea Laws, (3d Ed.) 
442, 443; Willings v. Blight, 2 Pet. Adm. 288, 291; 1 Pars. Shipp. & 
Adm. 99. Under such circumstances the other part owners are, in 
my judgment, to be deemed to be in the situation of sole owners pro 
hac vice, and the sole principals responsible for the master's torts of 
navigation, as well as for bis contracts on the voyage. 1 Pars. 
Shipp. & Adm. 125, 126. 

As the libelants, however, strenuously contend that the défend- 
ant is liable in conséquence of bis being a légal part owner, some 
further considérations may be stated sustaining the above conclusion. 

The primary relation of part owners of ships to each other is that of 
tenants in common of chattels. By the common law one tenant in 
common having possession of a chattel may use it for his own exclu- 
sive benefit, and while doing so he alone is liable for ail charges af- 
fecting it. This rule, as applied to ships, bas been so far modified 
as to entitle each part owner to receive his share of the earnings of 
the vessel, unless he bas dissented from the voyage. Prima fade, 
therefore, the master, or ship's husband, or the managing owner, is 
the agent of ail the part owners in the ordinary business of the ship, 
and ail will be prima facie liable for necessary repairs, supplies, and for 
torts of navigation, because presumptively the voyage is for the bene- 
fit of ail. Story, Ag. §§ 39, 40; The Ttoo Marys, 10 Fbd. Eep. 919, 
923. But this presumptive agency and benefit, and conséquent lia- 
bility, may be rebutted by any appropriate proof. And when it af- 
firmatively appears that any one part owner was neither intended to 
be represented by the master in the navigation of the ship or in or- 
dering repairs or supplies, and that he never authorized the master 
to represent or bind him, and that he never ratified or adopted the 
voyage, but dissented from it, there is no reason or légal principle 
upon which he can be held for the supplies ordered, or for the torts 
of the voyage. Per Shaw, C. J., in Sproid v. Hemmingway, 14 Pick. 
1. Cases of material-men furnishing supplies on the supposed crédit 
of former known owners with whom they bave dealt, without notice 
of change or dissent, involve questions of équitable estoppel which 
bave no application hère. In this case, the liability of this part 
owner for a collision, i. e., for a tort, dépends upon the actual fact 
whether the captain on the voyage was or not his agent and repré- 
sentative in the navigation of the ship. 

Although I bave not been referred to any authorities direetly de- 
termining the liability of an excluded and dissenting part owner for 
torts of the voyage, where no bond or stipulation for safe return bas 
been obtained, there are several analogous classes of cases which ail 
concur in absolving such a part owner from liability. If a part owner 
expressly dissent to repairs or supplies, he is not personally bound. 
The implied aiithority of the master to bind him is in such cases re- 
butted by proof of the dissent; and if the material-man had no pre- 
vious dealings with the dissenting owner, the notice of dissent nee^ 
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not even be brought home to him. Brodie v. Howard, 17 C. B. 109, 
121; Frazer v. Cuthbertson, 6 Q. B. Div. 93. -So, where a bond is 
taken by a dissentient part owner for the safe return of the vessel, this 
is conclusive évidence that such part owner is exempt from any per- 
sonal liability or charge for the voyage. "The ship aails wholly at 
the charge and risk and for the profit of the others." Abb. Shipp. 
*100; Macl. 100; The Marengo, 1 Low. 52; Anon. 2 Ch. Cas. 36; 
Coyne y. Caples, 8 Fed. Eep, 638. So a mortgagee, though holding 
the légal title of the ship, if he bas not the possession and use of her, 
is by the well-settled American law not personally liable for her sup- 
plies or her torts, (3 Kent, *135; 1 Pars. Shipp. & Adm. 129; Thorn 
V. Hicks, 7 Cow. 697; Léonard v. Huntington, 15 Johns. 298; Jack- 
son V. Vernon, 1 H. Bl. 114;) and so in cases of a nominal owner 
holding the title in trust only for others who bave the use and oon- 
trol of the ship, {Macy v. Wheeler, 30 N. Y. 231, 241.) 

The same principle is applied most frequently in the case of charter- 
parties, where if the contract devolve the whole possession and con- 
trol of the ship for the voyage upon the charterers, the captain is 
treated as the agent of the latter and not of the légal owners, and 
though the ship may be bound, the owners will not be personally 
answerable for the captain's torts, or for faults of navigation, or for 
supplies furnished. In The Neversink, 6 Blatchf. 541, Nelson, J., 
says : "I lay out of view the gênerai owner, because the master was 
not his agent and could bind him by no act of his. He could bind 
only the vessel and the charterers." The authorities to the same ef- 
fect are numerous. 1 Pars. Shipp. & Adm. 278, 281; Abb. Shipp. 
*57; Story, Ag. § 453; 3 Kent, *138; Marcardier v. The Chesapeake, 
etc.. 8 Cranch. 39, 50; Webb v. Peirce, 1 Curt. 104; The Golden Gâte, 
Newb. 308, 313, 314; Vallejo v. Wheeler, Cowper, 143; Newberry 
y. Colvin, 7 Bing. 190; 1 Clark & F. 283; Stedman v. Feidler, 25 
Barb. 605; 20 N. Y. 437; Thorp v. Hammond, 12 Wall. 408; Rich- 
ardson v. Winsor, 3 Cliff. 395, 406; The Phebe, 1 Ware, 266; The 
India, 16 Fed. Eep. 262. In such cases the phrase describing the 
charterers as "owners pro hac vice" is merely a oonvenient expression 
indicating that the charterers stand in the place and in lieu of the 
légal owners, and with their responsibilities, though the latter remain 
none the less the légal owners of the vessel. 

Thèse several classes of cases show one principle running through 
them ail, namely, that the personal liability of a part owner does not 
necessarily attacb as an incident to his naked légal ownership, but 
dépends upon the possession, use, and control of the ship ; and that 
he only is to be deemed liable as principal whose agent the master 
is in the navigation of the ship, and who bas some direct control or 
interest in the voyage. Per Sutheeland, J., in Thorn v. Hicks, 7 
Cow. 698; Tuckerman v. Brown, 17 Barb. 193, per Hakris, J., and 
cases before cited. 

Where one part owner, therefore, as in this case, is not only de- 
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liberately excluded by the others from ail participation ànd înterest 
in the voyage, but acquiesces in sucli exclusion from the particular 
voyage by dissenting from it, and the vessel is managed exclusively 
by the others for their own benefit, the latter, by virtue of their sole 
control, possession, and use of the ship npon such a voyage, are 
owners pro hac vice, and as such should be held solely responsible 
personally for the captain's acts in the navigation of the ship. 

The same principle which absolves the légal owners from liability 
where the charter transfers to the charterers the sole possession of 
the ship and the control of her navigation, applies eqnally to the 
transfer of the possession and control of the vessel by some part 
owners to the other pairt owners, or to the master, for the benefit of 
the latter. Hallet v. Col. 1ns. Co. 8 Johns. 209, 212; Thorp v. Ham 
mond, 12 Wall, 408; Webb v. Peirce, 1 Curt. 104. In such cases tht 
master, or part owners in possession, are deemed the owners pro hac 
vice; and it makes no différence in the application, ofthis principl« 
whether the exclusive possession and benefit of the voyage are ob- 
tained by a voluntary transfer from the others, or by a proceeding of 
one part ownet in a court of admiralty to disclaim ail intèrest in the 
voyage and taKe a stipulation for the safe returii of the vessel ; or 
whether the other part owners, by their own act, wrongful though it 
may be, appropriate to themselves the exclusive direction and control 
of the ship and the benefit of the voyage, provided it also appear 
aflSrmatively that the excluded part owner acquiesces therein; or, as 
in this case, dissents from the particular voyage, so that it can in no 
way iniire to bis benefit. 

The excluded part owner, instead of dissenting, may stand upon 
his légal rights and claim the benefit of the voyages made, if he 
chooses to do so ; and if he give no express notice of dissent, and he be 
wrongfully excluded, it bas been held to be presumed that he intends 
to stand upon his légal rights, and to claim, as he may do, that the 
voyages bave been upon hisaccount. Anon. Skinner, 230; StreUy v. 
Winson, 1 Vern. 297; Gould v. Stanton, 16 Conn. 12. Any acts in- 
volving a ratification or adoption of the voyages as his will make him 
answerable for the torts of the vessel, as well as for her supplies, 
during such voyages. Very slight acts indioating an intention to in- 
sist upon his right to the benefit of the voyages will doubtless be sufii- 
cient to charge him with responsibility. Davis v. Johnson, 4 Sim. 
639, 543; 1 Pars. Shipp. & Adm. 128. But where the évidence 
shows that the excluded part owner not only claims no benefit from 
the voyage, but bas dissented, I see no reason or principle of law upon 
which he can be held liable as principal. 

In the présent case the défendant Eaymond, by the suit brought in 
June, 1872, for an account of profits of the vessel, clearly adopted 
and elaimed the benefit of her previous voyages. He thereby made 
those voyages his own. After that date the évidence shows that he 
adopted a différent course, and gave notice of his dissent to the voy- 
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âges of the vessel, and finally procured in tliis court bonds for her 
safe return. No aots of the défendant are shown by which he ever 
claimed any benefit in the voyages of thè vessel, or in any manner 
adopted or ratified them after June, 1872. There is évidence that 
notice of his dissent was served as to the particular voyage upon 
which this collision occurred. Thèse notices, however, which were 
in writing, were not produced, and évidence was given that they 
could not be found. If the proof in this respect was not of the most 
satisfactory character, I think it may justly be set down to the long 
time that has elapsed, namely, 11 years, since the transaction. 

And this fact stands in direct relation to the second défense, 
namely, that the claim is stale, the suit not having been commenced 
until eight and a half years after the collision ; and if the suit is not 
to be dismissed on the ground of the staleness of the claim after such 
a lapse of time, then the évidence in regard to notice of dissent must 
be held sufficient, and as good as could be expected to be produced 
under such circumstances. Not only does Mr. Eaymond testify em- 
phatically that thèse notices of dissent were served before the collision, 
but Mr. Fowler says that he remembers that when he heard of the ' 
collision he was glad he had given such notice for that particular 
voyage. 

The libellant oontends that a part owner can only be relieved 
through taking a bond in the admiralty for the safe return of the 
vessel. "When this is done," it is said, "the dissentient part owners 
are released." Abb. Shipp. *100 ; Macl. 100. I do not perceive, 
however, that the taking of a bond can be essential to the owner's 
exemption, provided it be made to appear otherwise that the voy- 
age is not for his benefit, but for the benefit of the other part 
owners only. Lord Tentkrden (Abb. Shipp. *100) proceeds to say: 
"It is incumbent on the minority to hâve recourse to such proceedings 
as the best means of protecting their interests, or, if they forbear to 
do so, at ail éventa they should expressly notify their dissent to the 
others." From the last clause quoted, it would seem to be clear that 
the taking of a bond, so far as respects personal liability, was merely 
regarded as the best and most conclasive évidence of the dissentient 
part owner's disclaiming ail interest in the voyage. The bond given 
is only for the safe return of the vessel; and it provides the security 
not only of the other part owners, but of sureties also. The Apollo, 
1 Hagg. 307; Ben. Adm. 652. It makes no référence to any per- 
sonal liability of dissenting part owners, and does not purport to in- 
demify them from any personal liability. The object of the bond is 
plainly not, to exempt from personal liability, but to save the dissen- 
tient part owner from the loss of his interest in the vessel or of in- 
jury to it through the contemplated voyage, which mère dissent would 
not secure to him. Macl. Shipp. 100. The exemption from personal 
liability to third persons which attends the taking of such a bond, 
therefore, arises, not from anything in the bond, but from the conclu- 
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BÏve évidence it affords that the dissenting part owner abandoned ail 
control and interest in the voyage to the other part owners. While 
this évidence is doubtless the beat, it does not foUow that it is the 
only évidence which the court should regard ; and the numerous cases 
in which dissenting part owners hâve been held not liable for sup- . 
plies, shows that proof of actual dissent is sufficient. In Horn v. 
Gilpiii, Amb. 255, it waa held that a court of ohancery would not 
compel a part owner who had expressly notified his dissent to contrib- 
ute to a loBs; and the ease of Gould \. Stanton, 16 Conn. 12, 27, was 
decided on the ground that there was no express dissent to the voy- 
age; while in Frazer v. Cuthbertson, above cited, (6 Q. B. Div. 93,) 
the défendant, though one of the registered owners, was held not 
liable, as he had notified to the other owners his intention not to take 
any part in the navigation or management of the ship. 

As respects the second défense, the statute of limitations, thongh 
this is not strictly a bar in admiralty, there does not seem to be suf- 
ficient reason why it should not be foUowed by analogy in this court 
as in equity, Willard v. Dorr, 3 Mason, 95 ; The Sarah Ann, 2 Sumn. 
206. 212; Sauniers v. Buckup, Blatchf. & H. 269; Ben. Adm. § 5Y5 ; 
2 Conkl. Adm. 22. The défendant was at ail times, during the eight 
and a half years prior to the commencement of this suit, a well-known 
merchant in this city, accessible daily, The libelant, it is true, was 
during most of this time diligently pursuing his remedy in rem, (The 
Zodiac, 5 Fed. Ebp. 220;) but this bas never been held to be a 
ground for the extension of the statutory period of limitation in re- 
gard to remédies in personam, 

The intervention of Eaymond as part owner and claimant when the 
vessel was libeled in rem for this collision, and his furnishing a surety 
to the other claimants in their stipulation for her release, do not af- 
fect his exemption from personal liability; for the vessel might be 
bound, though he was not personally answerable; and he had a right 
to intervene as claimant for the protection of his interest, and to de- 
feat, if he could, the alleged lien upon the vessel and upon his inter- 
est in her for the alleged torts of the master. It was merely a défense 
of his own property against an asserted charge upon it, and it in- 
volved no ratification of the voyage, or of the appointment of the 
master as his agent or representatative in the navigation. 

The libel should be dismissed, with costs. 
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Olivaei V. Meeohant.' 

{District Court, E. D. New York. November 9, 1883.) 

Chaetbb-Pabty— DEMaRKASB— Heavy Oar&o— Danger to Lightebs— Liabu,- 
iTï von Delat. 

In an action on a charter-party to recover freight and demurrage, tue char- 
terer set up by way of recoupinent a claim for damage to lightera eraployed to 
receive the cargo, and for detentioa of the lightera. It appears that there was 
six days' démarrage, wbicti was caused partly by the neces.sity co stop discharg- 
ing on various occasions to permit canal-boats to paas the vesse] from an ele- 
vator in the slip, and partly by the refusai of the lightera to permit ihe dis- 
charge of the cargo iipon them by a chute, on account of the large size of 
80me,of the pièces of cliff-stone of which the cargo consisted, and partly by 
the failure of the lighters to be along-side and ready, and partly from rain. 

Hdd, that the charterer, and net the ship, waa responsible for the delay 
caused by the necèssity of allowing the canal- beats to pass, aa the place of dis- 
charging caused the delay and the charterer selected the place ; that the duty 
of the ship was performed by dischargjng the atone as received, and there 
was no obligation on the ship to break the large pièces of stone, and it was 
not the ship's duty to sheathe the lighters with boards to prevent damage to 
them from the large stones; and that, as the stone could hâve been landed on 
a pier wi1;hbut injury to the pier, and the charterer chose to hâve it landed in 
ligliters, he was bound to provide lighters capable of receiving it by the|ordi- 
nary method, and he was liable for the delay caused by the refusai of the light- 
ers to receive it; that the ship was not bound to use a longer chute than cus- 
tomary in order to avoid a danger caused by thô charterer's deciding to receive 
his cargo in lighters ; that as it appeared that the ship was able and ready to 
diacharge the amount specified la the charter per day, wealher permitting, the 
charterer had no daim on the ship for delay or injury to lighters, but waa 
himself lîable for the six days' démarrage, and also for the amount paid to a 
tug to change the berth of the ship at the rei^uest of the charterer. 

In Admiralfcy. 

Ullo é Davison and Chas. E. Le Barlier, for libelant. 

Bawkins é Gedney, for respondent. 

Benedict, J. This action is brought upon a charter-party to re- 
cover freight and demurrage. The respondent dénies ail liability for 
demurrage, and against the claim of freight sets up by way of reeoup- 
ment a claim for damage done to certain lighters employed by him 
to receive the cargo, and also for détention of such lighters oecasioned 
by the neglect of the ship to deliver the cargo as required by the 
charter-party. The cargo consisted of cliff-stone, at least 80 tons of 
which were by the terms of the charter to be delivered per day. This 
provision, coupled with the eharacter of the cargo, -warrants the con- 
clusion that it was the intention of the parties that the cargo should 
be landed by means of tubs and a chute. In this manner 80 tons 
per day could be discharged without diffieulty, and at that rate the 
whole cargo could hâve been discharged within the 10 days allowed 
by the charter-party for discharging the vessel. The vessel waa at 
lier berth ready to discharge on May 12th. The disoharge was not 
corapleted until May 30th, being 16 working days from the time the 

'Eeported by R. D. & Wyltys Benedict, of the New York bar. 
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vessel reached her berth, and the question then arises, who îs re- 
sponsible for this delay? The évidence shows several causes for the 
delay. Part of it was caused by the necessity to stop the discharg- 
ing on various occasions in order to permit the passage of canal-boats 
past the vessel to and from an elevator which was in the slip where 
the vessel was discharging. This accounts for the omission to dis- 
charge at the rate of 80 tons per day on the sixteenth and seventeenth 
of May. For this delay the charterer and not the ship is responsible, 
because the place of discharging caused tho delay, and the charterer 
selected the place. 

Another part of the delay arose from a difficulty with the lighters 
sent by the charterer to receive his cargo from the ship. As before 
stated, ail parties understood that the stone was to be landed by 
means of a chute, and the défendant selected certain lighters to be the 
réceptacle of the stone when it was so landed. When thèse lighters 
came to receive the stone from the chute it was found that some of 
the pièces of stone were of such size as to damage the lighters when 
they emerged from the chute, or, at least, to give rise to a well- 
grounded fear that such damage would be caused. Whereupon the 
lighters refused, for a time, to permit the discharge of the cargo to be 
continued unless relieved from this danger, and insisted that it was 
the duty of the ship to break the larger pièces of stone before send- 
ing them down the chute. This contention was without foundation 
in law. The duty of the ship was performed by discharging the 
stone in the condition it was received, and there was no obligation 
resting on the ship to break the larger pièces of stone. It was also 
insisted that, if the ship would not break the stone, she should sheathe 
the lighters with boards to prevent injury from the large pièces. 
But, assuming that the proper way to relieve the lighters from dan- 
ger of injury from the stone was to sheathe them with boards, it was 
no part of the duty of the ship to furnish such a sheathing. Plainly, 
the stone could bave been landed on a pier, by means of the chute 
employed, without danger of injury to the pier from the larger stones. 
The défendant chose for his own interest to hâve the cargo landed 
directly into the lighters, and he was bound to provide lighters capa- 
ble of receiving it. The delay caused by the refusai of the lighters 
to receive cargo cannot therefore be charged to the ship. 

It bas been urged that if a longer chute had been used there would 
bave been no danger of injury to the lighters, and that it was négli- 
gence on the part of the ship not to provide a longer chute. The 
évidence shows that the chute employed was of the usual length. I 
do not doubt that with the chute as it waç, the cargo could hâve been 
landed upon the pier without any difiBculty, and am unable to hold 
the ship -bound to provide a chute longer than customary in order to 
avoid a danger caused by the charterer deciding to receive his cargo 
in thèse lighters. 

AU the delay not caused by the necessity to move the ship, and 
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the refusai to receive the cargo on account of the size of some or the 
stones, appears to hâve arisen from the failure of the lighters to be 
a]ong-side the ship and ready to receive cargo, or from rain, for 
which delay, of course, the ship ia not responsible, it appearing that 
she was able and ready to discharge 80 tons per day when weather 
permitted. I am of the opinion, therefore, that the charterer has no 
daim upon the ship, either for delay or for injury to the lighters, and 
is liable for the balance of freight impaid, amounting to $500.14. 
He is also, for the reasons already stated, liable for six days' détention 
of the vessel, which, at the rate mentioned in the charter-party, 
amounts to $293.70. In addition to thèse sums I am of the opinion 
that the libelants can recover $14 paid by them to a tug employed 
to move the ship from the berth selected by the charterer to another 
berth where the discharging could go on without interruption from 
passing boats, such expenditure having been made at the request of 
the charterer, and being incidental to the discharge of the cargo. 
The libelant is also entitledto recover interest on the above amounts. 
Let a decree be entered accordingly. 



ÏHE Maeia Ltjigia.* 

{District Court, E. D. New York. November 9, 1883.) 

Bbbach of Charter — Déviation— Damage to Cargo — Entbt m Loo— Evi- 

DBKCB. 

Where the charter of a veasel which brought a cargo of greeti fruit from 
Messina to New York contained the clause that, "being essentially necessary 
for the good préservation of the cargo, it is especially agreed that the ve.ssel,' 
on leaving Gibraltar, shaU go to the northward of the Western islands, and 
keep north of that latitude uniess absolùtely f orced south by stress of weather, 
in which case the vessel's log-book shall furnish évidence of that fact;" and 
it appeared in évidence that the vessel, after passing Gibraltar, kept the port 
taoli on a course which would hâve taken her north of the Western islands, 
but afterwards changed her course to the starlDoard tack, and the entry in the 
log, made at the time, was, "on account ofhighsea hâve taken starboard tack," 
and she passed to the southward of the islands, and an action was brought 
against her for damages for breach of charter-party: MIA, that, as the veasel 
was cibse-hauled on both tacks, and the wind and sea continued the same, 
and therefore changing the tack brought no relief from the high sea, the entry 
in the log stated a motive other than the real one for the change of course, and 
showed no reason for changing the course; that even if the existence of a 
current setting the vessel to the eastward be conceded, it oould not be coh- 
cluded that such current compelled the change of course, because the only 
reason stated in the log for, the change of course was the high sea ; that as it 
had not been proved that the master was f orced by stress pf weather to deviate 
from the voyage which he had contracted to make, the vessel was liable for iny 
damage to the cargo that was causèd by the uujustiûed déviation. 

In Admiralty 

' Reported by R. D. & Wyllys Benedict, of the New York bar. 
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Lorenzo Ullo, for libelant. 

Jas. K. HiU, Wing â Shoudy, (Robert D. Benedict, of counsel,) for 
claimant. 

Benedict, J. This action is founded upon a charter-party whereiri 
the master of the Italian bark Maria Luigia agreed to transport in 
that vessel a cargo of green fruit from the port of Messina to tlie port 
of New York. Among other covenants the charter-party contains 
the following: 

" Being essentially necessary for the good préservation of the cargo, ît is 
especially agreed that the vessel, on leaving Gibraltar, shall go to the north 
ward of the Western islands, and keep north of that latitude unless abso- 
lutely foreed south by stress of weather, in which case the vessel's log-book 
shall f urnish évidence of that f act." 

The breach assigned is that the vessel willfully, and without being 
foreed by stress of weather, did not keep north of the latitude of the 
Western islands, but took the southern passage. The damage 
claimed is injury to the fruit to the estent of $30,000. 

The case, as I view the testimony, turns upon the question whether 
the course pursued by the vessel on April 18th, when she aban- 
doned a course to the northward and took up a course to the south- 
ward, was foreed upon the master by stress of weather. To the 
navigation on that day, therefore, attention is directed. It appears 
in évidence that the vessel, after passing Gibraltar on April 15th, 
worked to the northward on the port tack until the eighteenth of 
April. That day found the vessel proceeding upon a course which, 
if continued, would hâve carried her northward of the Western isl- 
ands. On that day her course was altered, and she bore to the 
south ward on the starboard tack, and thereafter, with no important 
exception, continued her way to New York upon the southern course, 
passing to the southward of the Western islands instead of to the 
northward of them. The log for that day shows that during the first 
twelve hours of the day the wind was fresh from the third quadrant, 
the sea high, and the vessel ùnder topsail, foresail, mizzen staysail, 
and jib. At midnight the entry is, "squally weather, light Wind, and 
the vessel sailing under reefed topsail and foresail, and working 
heavy on account of high seas." At 5 a. m. the entry is, "on account 
of high sea hâve taken the starboard tack." The last enti:y of the 
day is, "up to midnight less wind." At the time of the change from 
a northward to a southward course, thus described, as also appeara 
by the log, the vessel was to the southward and westward of Cape St. 
Vincent, some 22 miles to the westward of the cape, and distant 
therefrom some 45 miles. 

It is my opinion that when, as thus described, the master àbah- 
doned the port tack, he abandoned the northerly passage for a south- 
erly one, and the question, therefore, is whether, under the provision 
of the charter above quoted, the facts thus stated iii the log-book 
prove that the master was foreed by stress of weather to abandon the 
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northem passage, as he did on that day. Upon this question my 
opinion is adverse to the claimants, and for this reason : the log-book, 
it will be observed, states the reason for changing from tlje port to 
the starboard tack — that is, from the northward to the southward 
course — to be this, namely, to relieve the vessel from the labor she 
was subjected to in the high sea mnning, and no other reason is 
alluded to. But the vessel was close-hauled on both the tacks, and 
the wind and sea continued the same. The vessel W;Ould therefore 
labor as much on the starboard as on the port tack. Changing the 
tack as she did could not bring relief from the labor. The log, there- 
fore, states a motive other than the real motive for this change of 
course. This' circumstance gives ground to infer that the real mo- 
tive would not bear disclosure, and permits the surmise that the mo- 
tive thus concealed was similar to the motive alluded to by Judge 
LowELL in deoiding a case not unlike the présent in some features, 
namely. to "take the easy and comfortable passage where the trade- 
winds prevail." The John H. Pearson, 14 Fed. Eep. 749. 

But the claimants contend f urther that the case is not to be con- 
finôd to the faot stated in the log, and that, in addition to the wind 
and sea described in the log-book, a current setting to the eastward 
must be taken into the account ; and that the wind and sea, as stated 
in the log, together with an easterly ourrent, forced the master to 
abandon the.northern passage in order to escape the péril of being 
carried by the wind, sea, and current in dangerous proximity to Cape 
St. Vincent. 

If the existence of a prevailing easterly current in the locality where 
the ship was when she tacked on April 18th, as well as where she 
would bave been had she not tacked, be considered as proven, still I 
am not . able to conclude that the effect of such current, acting with 
the wind and sea described in the log, would bave been to put the 
vessel in péril if she had continued the port tack. When the vessel 
tacked she was 45 miles to the south and west of Cape St. Vincent, 
and although compelled by his charter to justify bis change of course 
by his log, the master in the log makes no allusion to any current, 
and nowhere suggests that the current was what forced him to tack, 
or intimâtes the existence of any danger from Cape St. Vincent if 
the northem course be continued. On the contrary, the log gives a 
différent reason for the change, namely, the necessity of relieving the 
vessel from labor in the high sea. Now, indeed, the master says 
danger of being carried toonear Cape St. Vincent by the current com- 
pelled him to abandon his tack on April ISth, but the ornission to 
mention the existence of such a danger in the log warrants the in- 
ference tha,t;the idea ihat it was dangerous to continue the port tack 
because pf an easterly current is an after-thought, and without foun- 
dation in fact. 

My conclusion, therefore, is that neither the facts stated in the log- 
book nor those facts coupled with the fact that an easterly current 
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prevails at the locality where the ship abandoned the northern for 
the southem passage, prove that the master was forced by stress of 
weather to deviate from the voyage which he had contracted to make. 
It follows that the ship is responsible for any damage to the cargo 
that was caused by the unjustified déviation. 

' The deeree must be for the libelant, with an order of référence to 
ascertaiu the amount of the damages aforesaid. 



'l'HB Wabren. 
[District- Court, S. D. New York. November 27, 1883 

1. OOLIiTSION— OVBRTAKINQ VeSSKL — DUTT OP GlVING WàT. 

Where a coïlision took place in the East river, between a steam ferry-boat 
and a steam ligliter while the ferry-boat was overtaking and passing the 
llghter, the évidence as to the immédiate cause of the collision being conflict- 
Ing, hM, that the prlmary cause of the collision was the fault of the ferry-boat 
in approachiag the lighter within less than 30 yards, in violation of the state 
statute which required her to keep at least that distance ofE. 

2. 8ame — DuTY OF Each Vbssbl. 

In admiralty each vessel is held bound to use ail reasonable vigilance and 
skill to avoid collision, no matter what the prior fault of the other vessel. 

3. Samb— RuLE 24. 

Rule 24 in eflect requires each vessel to give way in the présence of immé- 
diate danger. HelcL, therefore, that the steam lighter in this case was alsô in 
fault for keeping straight on lier course without gi ving way at ail , as she might 
easily hâve done after the ferry-boat had approached within 15 or 20 feet, and 
was passing ahead, though somewhàt Crossing her bows ; and, on this ground, 
held, that the lighter could recover but half his damages. 

In Admiralty. 

Chas. E. Crowell, for libelant. 

Beébe d: Wilcox, for claimants. 

Brown, J. As the libelant's steam lighfer the Amelia, loaded 
witn 900 barrels of sugar, was coming down the East river against 
a strong flood-tide, about 1 p. m. of September 27, 1880, bound for 
pier 36, East river, the ferry-boat Warren, running from Williams- 
burgh to Eoosevelt street, New York, overtook her and: was passing 
on the starboard side of the Amèlia. When nearly past.her, the port 
quarter of the Warren, about 15 feet from her stem, came in col- 
lision with the starbard bow of the Amelia, causing the latter some 
damage, for which this suit is brought to recover compensation. 
The collision was near the Brooklyn shore, between Bridge and Gath-, 
arine streeta, at a distance vàiriously estimated by thé différent wit- 
nesses of from 75 to 2.50 feet. Above thé Catharine-street pier there 
is an eddy on the flood-tide, in which it isisaid the Amelia, was rnn» 
ning. The witnesses on each vessel claim that the other vessel gave 
a sheer towards the other, and each testiûes that theirown vessel 
continued straight on. 
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The statute of this state requires that no steam-boat overtaking 
another shall pass within 20 yards. 1 Eev. St. p. *684, § 7. There 
was nothing in the circumstances in this case to prevent the War- 
ren, which was the overtaking vessel, from complying with this rule. 
She came up abreast of the Amelia and passed along-side of her not 
above 50 feet off, even by the claimant's testimony, and within 15 ' 
or 20 feet, according to the testimony of the libelant. This near 
approach to the Amelia by the Warren, in violation of law and with- 
out excuse, was the primary cause of the collision which followed, 
and on that ground the Warren must he held liable. 

As respects the Amelia, it is impossible to reconcile the conflicting 
testimony. From the whole évidence I am satisfied, however, that 
the Warren had nearly passed the Amelia, and that she was also ap- 
proaching the latter's bows; but whether from any change of wheel 
by either vessel, or by which, if either, I find it impossible to déter- 
mine with any certainty. It may bave resulted somewhat from the 
currents in the river in the-edge of the eddy. But, whatever the im- 
médiate cause of the collision, it did not occur until some time after 
the pilot-house of the Warj-en had passed ahead of the Amelia, and the 
pilot of the latter had the Warren in immédiate view ahead, and when 
the Amelia was so near to the Warren that her captain must bave 
been perfectly aware of the danger of continuing bis own course 
straight on, as he says he did, without any giving way. The évidence 
leaves no doubt that there was abundant time for him to bave given 
way somewhat under a starboard wheel, and that there was nothing 
to prevent bis doing so. The statute above referred to requires the 
boat ahead not to be navigated so as unnecessarily to bring her within 
20 yards of the one following it. Under such circumstances, although 
the primary fault was in the ferry-boat in passing so near, it is im- 
possible not to hold the Amelia also responsible for not using the 
slightest means by giving way in her course to avert the évident 
danger, when the danger tbrough such close proximity was obvions, 
and could bave been so easily avoided. There is no rule which jus- 
tifies a vessel in keeping on her course and running into a collision 
simply because she has the right of way, and as respects the other 
vessel is not bound to yield. Crockett v. Norton, 18 How. 581. By 
rule 24 (Eev. St. § 4233) each vessel, in the présence of immédiate 
danger, is bound to yield. In courts of admiralty both vessels are 
held bound to exercise ail reasonable vigilance and skill to avert 
disaster and the loss of property. Any vessel which fails to do this, 
no matter how much greater may be the fault of the other vessel, is 
also held in the wrong for neglect of her own duty; and, if she 
sufifer loss, can recover but half her damages. The Vim, 12 Fed. 
Ebp. 906, and cases cited; The Mary Ann, 11 Fed. Eep. 336. 

Decree for the libelant for half her damages, with costs, with a réf. 
ence to compute the amoant if the parties do not agrée. 
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Miller ». Kent. 

(Circuit Court, S. D. Nm York. May 17, 1882.) 

Rkmoval of Cause— Dblay ts Moving to Remand. 

A delay of over a year, in thê absence of explanation, Tield fatal to a motion 
to remand the case, on tlie ground that the pétition for removal waa not flled 
in time. 

Motion to Eemand. 

Linus A. Gould, for plaintiff. 

Henry 8. Bennett, for défendant. 

Wallacb, J. In the absence of any explanation of the delay in 
moving to remand this action, it should be determined that, by the 
delay of over a yearsince the cause -was removed to this court, before 
making this motion to remand, the plaintiff bas lost bis right to in- 
sist that the pétition for removal was not filed in time. 

Motion denied. 



The Collins Co. v. Oliveb Ames & Sons Corpoeation. 

Cireuit Court, 8. D. Nm York. July 3, 1882.) 

Tbade-Ma-rk— JÎ'niM: Name — Infringbment. 

Pnor to 1834, 8. W. Collins, D. C. Collins, and another, copartners as Col- 
lins & Co., made edge-tools, using as a trade-raark " Collins & Co." In 1834 
they assigned to the Collins Manufacturing Company, a corporation, the right 
to such trade-mark. In 1843 the right to make ail articles of métal was con- 
f erred on the corporation, and its name was changed to the Collins Company, 
the plaintifE. It always stamped " Collins& Co." on its productions. In 1856 
the flrm of Oliver Ames & Sons began to put the stamp and label " Collins & 
Co." on shovels made by it, and sent to Australia. The plaintiff, had not up 
to that lime made shovels, but it had a market in Australia for tîie articles it 
made and stamped " Collins & Co." The object of Oliver Ames <& Sons in 
putting the stamp " Collins & Co." on the shovels, was to avail themselves of 
the crédit and réputation and market which the plaintiff had established for 
itself for articles stamped " Collins & Co." The plaintiiT, at the time of brîng- 
ing this suit, had not sent or sold any shovels to Australia. The défendant, in 
succession to Oliver Ames & Bons, continued to do what the latter so began to 
do in 1856. Held, thaï the acts of Oliver Ames & Sons, and of the défendant, 
were always unlawful. The plaintifE having had, frora 1843, the right to make 
ail articles of métal, and having gone on from that time, both before and after 
1856, extending its manufacture beyond edge-tools into digging tools, such as 
picks and hoes, and having always put the mark "Collins & Co." on its best 
quality of articles, the fact that it did not, before 18S6, make a digging tool 
such as the shovel on which, in 1856, Ames & Sons put the mark " Collins & 
Ce," does not warrant the conclusion that that mark was not, in 1856, the 
mark of the plainiifl's trade in respect to auch shovels. 

In Equity. 

John Sherwood, for plaintiff. 

William M.Evarts and Charles C. Beaman, Jr., for défendant. 
V.18,no.l0— 86 
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Blatchfoed, Justice. Prior to May, 1834, Samuel W. Collins, 
David G. Collins, and John P. Wells, as copartners under the name of 
Collins & Co., had been carrying on, in the state of Connecticut, the 
business of making and selling axes and other edge-tools. They 
bave been in the habit of using as a trade-mark the words "Collins 
& Co." stamped on the articles which they made. They failed in 
business. In May, 183é, the législature of Connecticut created a 
corporation by the name of "The Collins Manufacturing Company," 
to be located in the town of Canton, in that state, "for the purpose 
of manufacturing edge-tools." In October, 1834, the copartners in 
said firm assigned to said corporation "the réputation and good-wili 
of the business heretofore carried on by the said firm of Collins & 
Co., of manufacturing and vending axes and other edge-tools, also 
the right to stamp the name of Collins & Co. on the articles manu- 
factured by the said corporation." From that time until April 3, 
1835, the corporation had Samuel W. Collins and David C. Collins 
in its employ. On the latter date each of those persons executed an 
agreement with the corporation, whereby he agreed to continue in 
its employ for five years from September 27, 1834, and it agreed to 
employ him for that time, and he assigned to the corporation "the 
réputation and good-will of the business heretofore carried on by Col- 
lins & Co., of manufacturing and vending axesand other edgé-tools, 
also the sole and exclusive right to stamp the name of Collins & Co., 
Hartford, on the articles manufactured by said corporation," and he 
agreed not to sell any axes or other edge-tools having on them the name 
of; Collins or Collins & Co., except such as should be made by said 
corporation, its succeasors or assigns. The considération of each 
agreement was an annual salary, and certain shares of the capital 
stock of the corporation. In May, 1843, the législature of Connect- 
icut altered and enlarged the charter of the corporation, so that it 
should hâve "power to manufacture iron and steel, and other metals, 
and any articles composed of said metals, oreitherof them," and en- 
acted that the name of the corporation should be "The Collins Com- 
pany," instead of "The Collins Manufacturing Company," thèse pro- 
visions being conditioned on their acceptance by the corporation at a 
future meeting of the same, duly convened. In October, 1844, such 
a meeting was duly convened, and at it the stockholders accepted the 
said altérations of the charter. The capital of the corporation was 
originally $300,000. The législature increased it in 1863 to $500,000, . 
and in 1866 to $1,000,000. 

The factories of the corporation hâve always been at Collinsville, 
in the town of Canton, in Hartford eounty, Connecticut, about 16 
miles from Hartford. The manufacturing business of the old firm 
of Collins & Co. had been carried on at Collinsville. It had an ofiice 
in Hartford. The charter of the corporation was obtained for the 
benefit of the créditons of the firm, and the property. of the firm 
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passed into tlie possession of the corporation, and oecame a part oi 
its capital stock. 

The complaint in this suit allèges that the plaintiff corporation 
has, from its organization, been engagea in making "axes, hatchets, 
adzes, picks, and other agricultural and mechanieal tools and imple- 
ments;" that it has always used as its trade-mark the nameof "Gol- 
lins & Co.,"but has placed and now places that nàme upon such 
goods only as hâve obtained a high standard of excellence ; that said 
trade-mark name was intended to and did inform purchasers that the 
goods upon which it appeared were of the manufacture of the plain- 
tiff exclusively ; that its goods, made at CoUiusville, hâve been tond 
are almost exclusively sold on commission in the eity of New York, 
by a firm there called CoUins & Co., which has existed sinoe 1849; 
that the goods of the plaintiff "hâve been and are sold in large quan- 
tities in ail parts of this country, in Mexico, in most countries of 
South America, and in the West India islands, in England, Ger- 
many, Eussia, and other countries of Europe, and also in parts of 
Asia and Africa, and in Australia ; that the plaintiff, for more than 
30 years last past, has gradually increased and extended its manu- 
facture from "axes, hatchets, broad-axes, picks, mattooks, and other 
similar tools and implements," "so as to include therein other me- 
chanieal and agricultural tools and implements, such as hoes of vari- 
ons descriptions, machetes, and other cane-outting implements for 
use in the West Indies and South America, and also, about the year 
1857, spécial implements and tools for digging Peruvian guano, and, 
soon afterwards, other implements and tools, such as spades and 
plows ;" that, for more than 10 years last past, it has made and sold 
shovels of varions forms, patterns, and descriptions, and its trade, 
espeeially for export, in such shovels, has been and is now successful 
and profitable ; and that the best qualities of the said tools and imple- 
ments of the plaintiff's manufacture hâve been and are stamped or 
branded with the said name and words "CoUins & Co.," and the 
shovels so made and sold by it hâve been and are now stamped or 
branded and labeled with the said name and words "CoUins &Co." 

The défendant is a corporation created by the state of Massachu- 
setts, having its factories at North Easton, in that state, and largely 
engaged in making shovels, spades, scoops, and other similar imple- 
ments and tools. The complaint allèges that, in the autumn of the 
year 1879, the plaintiff for the first time disoovered that shovels had 
been and were being sold in the city of New York, having stamped 
or branded upon the iron the name and words "CoUins & Co.," "Cast 
Steel," and that upon the handles thereof were pasted or fastened 
labels, which had the îoUowing words printed or engraved thereon : 
"Best Cast Steel, Manufactured and Warranted by CoUins & Co., 
North Easton, Mass., U. S. A.;" that the said shovels were in fact 
made ând bo stamped or branded and labeled by thè défendant, and not 
by the plaintiff; that said shovels were sold by the défendant in tho 
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city of New York ; that tbe çtatement and représentation contained in 
and made by said stamps or brands and labels, that the said shovels 
were made by "CoUins & Co.," is false ; that no such firm as "CoUins & 
Co." is or bas been engaged in any such manufacture at North Easton, 
Massachusetts; that no firm in the eountry, in the same business, 
bears the name of "CoUins & Co." other than that represented by the 
plaintifif, or its said commission house of Colline & Co. of New York ; 
that the shovels made by the défendant, and so branded, stamped, 
and labeled "Collins & Co.," hâve been and are now being sold by it 
in the city and state of New York, and elsewhere in the eountry, and 
considérable quantities thereof hâve been exported to foreign coun- 
tries, such as Australia, South Africa, and elsewhere; that the use 
of the name of "Collins & Co." on shovels or any other articles by 
the défendant is unauthorized; that said name bas been taken and is 
80 used by the défendant to induce purchasers to believe that said goods 
were and are made by the plaintiff ; that the effect of such use and 
misrepresentation by the défendant is also to defraud the plaintiff in 
its trade, and to injure its réputation; that in December, 1879, the 
défendant was requested by the plaintiff to discontinue the use of the 
name of "Collins & Co." on shovels, tools, and implements made and 
to be made by the défendant, but it refused to do so; that the de- 
fendant makes and sells shovels with the name of "Collins & Co." 
thereon, and said shovels are of an inferior quality to those of the 
plaintiff, and also of an inferior quality to those of the défendant 
upon which it uses its own name, and the réputation and trade of the 
plaintiff are injured by the said acts of the défendant; and that the 
plaintiff bas thereby sustained damages to a large amount. The 
prayer of the complaint is that the défendant be enjoined from stamp- 
ing or branding the name or words "Collins & Co." or "Collins" on 
any shovels or implements of its manufacture, and from placing any 
labels with the name or words "Collins & Co." or "Collins" on any 
sboyels or implements of its manufacture, and from selling or dis- 
posing of any shovels or implements with tbe name "Collins & Co." 
or "Collins" thereon, and from using in any manner tbe name or 
words "Collins & Co." or "Collins" as a trade-mark upon any shovels, 
implements, or other articles, and from using in any manner the 
plaintiff's trade-mark of "Collins & Co." or the name of "Collins." 
It also prays for an accounting and for $10,000 damages. This suit 
was brought in the suprême court of New York, and was removed 
into this court. The complaint was put in in tbe state court. Tbe 
answer and tbe replioation to it were put in in this court. The an- 
swer states that it treats the complaint as a bill of complaint. 

The answer dénies that tbe réputation of any goods of tbe plain- 
tiff's manufacture bas been injured or impaired by any imitation or 
infringement by the défendant, and that the défendant bas imitated 
or infringed any of the goods or marks or trade-marks of tbe plain- 
tiff. It avers that tbe défendant and its predecessors are, and hâve 
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been for upwards of 75 years, largely engaged in the business of man- 
ufacturing shovels, spades, scoops, and similar implements and tools. 
It admits and avers that, in the autumn of 1879, as well as for up- 
wards of 23 years before that time, shovels of the manufacture of the 
défendant and its predecessors were being and had been sold in the 
city of New York, having stamped or branded on them the name and 
words "Collins & Co., Cast Steel," or put in similar words, and hav- 
ing pasted or fastened on the handles thereof labels which had the 
following words, or such or similar worda, printed or engraved thereon : 
"Best Cast Steel, Manufactured and Warranted by Collins & Co., 
North Easton, Mass., U. S. A. ;" and that such shovelô, bearingsuch 
marks and labels thereon, were in fact manufactured, and so stamped 
and branded or labeled, by the défendant and its predecessors, as 
well as by other manufacturers, and not by the plaintiff. It avers 
that the défendant and its predecessors had been in the habit of 
manufacturing shovels, and stamping, branding, and labeling them 
with the said words, or with such or similar words, from time to 
time since the year 1856, and that the plaintiff and its predecessors 
hâve known that fact for many years last past, and since about the 
time of the use thereof by the predecessors of the défendant, in the 
year 1856. It admits and avers that the défendant and its prede- 
cessors hâve made such shovels from time to time since the year 
1856, as aforesaid, and that no such firm as "Collins & Co." is or has 
been engaged in any such manufacture at North Easton, in Mas- 
sachusetts; that the shovels made by the défendant, and so branded, 
stamped, and labeled "Colline & Co.," hâve been and are now being 
sold by it in this country, and that large quautities thereof bave been 
exported to foreign countries, such as Australia, South Afrioa, and 
elsewhere; that such sale and export hâve beengoing on in the usual 
and ordinary course of business of the défendant and its predeces- 
sors for 25 years or thereabouts; and that neither the plaintiff, nor 
the Collins Manufacturing Company, nor any firm of Collins & Co., 
ever manufactured any shovels branded, stamped, or labeled with 
the name of Collins & Co., or any shovels whatsoever, until long 
after such shovels of the défendant, so branded, stamped, and labeled, 
had been introduced into the market and sold and exported to a large 
amount, and had acquired a high réputation in: conséquence of 
the quality of the material of which they were manufactured, and 
the careand skill exercised in.the manufacture and sélection thereof, 
or ever manufactured or sold any such shovels until within the last 
few years, if at ail. It dénies that the use by the defehdant of the 
name "Collins & Co." on shovels, or any other articles upon which 
such name may be used by it, is unauthorized or involves any false 
représentation in respect thereto, or that said name has been taken, 
or has been or is used, by the défendant to induoe purohasers to 
believe that said goods were or are manufactured by the plaintiff, 
or that the effect of such use, or of any représentations by the de 
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fendant in respect thereto, is either to deeeîve purchasers or the pub 
lie, or to defraud the plaintiff in any way, or to injure any good namo 
or réputation which it may hâve. It avers that, in using the same, 
the défendant used only its own trade-mark, to which it became en- 
titled by reason of the use of such mark by it and its predecessors 
upon its and their shovels since the year 1856. It admits that in 
December, 1879, the défendant was applied to by the plaintiff to 
discontinue the use of the name of "CoUins & Co." upon its shovels, 
and that it refused to discontinue such use thereof, asserting that it 
had the lawf ul right to use such name upon the shovels manufactured 
and Bold by it. It admits and avers tliat the défendant makes and 
sella, and it and its predecessors hâve, for nearly 25 years, made and 
sold, considérable quantities of such shovels with the name of "Col- 
lins & Co." thereon; and that such désignation is used by it upon a 
quality of shovels inferior to the very superior grade of shovels upon 
which it uses its own name. It dénies that such shovels are of an 
inferior quality to any shovels manufactured by the plaintiff ; that the 
réputation of the plaintiff or its trade is injured or impaired by any 
acts of the défendant ; or that the plaintiff bas thereby sustained any 
damages. It avers that, if the plaintiff is now manufacturing any 
shovels and is stamping the same with the brand of "Collins & Co." 
and selling the same either for domestio consumption or export, it is 
wrongfully acquiring great benefit and advantage from the use which 
the défendant and its predecessors hâve heretofore made of such title 
of "Collins & Co." upon shovels of its and their manufacture, and is 
infringing upon rights which the défendant has heretofore acquired 
by such use of such name in connection therewith. It avers that, 
in the year 1856, Oliver Ames, Oakes Ames, and Oliver Ames, Jr., 
of North Easton, in the State of Massachusetts, were doing business 
as copartners under the firm name of Oliver Ames & Sons, and were 
engaged, as they and their predecessors, for upwards of 50 years, had 
be'm, in the manufacture, at said North Easton, of shovels and 
spades; that for the very highest grade of shovels manufactured by 
the said firm, which was of superior excellence and comprised only 
shovels and spades selected with great care from the production of 
their factories, the name of 0. Ames was used as the trade-mark of 
the said firm; that for grades of the shovels and spades manufac- 
tared by said firm which, although inferior to the first grade above 
mentioned, were superior to most of the shovels and spades manu- 
factured by other persons or parties, other names and trade-marks 
were applied, which were selected for the purpose ; that in the month 
of April, 1856, the name "Collins & Co." was by said firm stamped 
upon and used to designate certain of the shovels which were manu- 
factured by it; that, since that time, the said name of "Collins & 
Co." has been, from time to time, stamped by the said firm and its 
successors, including the défendant, upon shovels and spades manu- 
factured by it and them ; that such firm and its successors, including 
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tlie défendant, bave thereby acquired a right to the use of such name 
upon and in connection with the shovels and spades manufaotured 
by said firm and its successors, ineluding the défendant; that sucL 
firm of Oliver Ames & Sons continued nntil the year 1876, new 
members being admitted to such firm from time to time, and the orig- 
inal members thereof having died; that such firm continued, not- 
withstanding such changes in the membership thereof, to carry on its 
business -of the manufacture of shovels and spades without interrup- 
tion, and to own and enjoy the marks and trade-marks thereof, and 
to carry on the business of manufàctiïring shovels and spades at the 
same place, and in the same factories, and with the same establish- 
ment, until the said year 1876, when the défendant, then a corpora- 
tion under the laws of Massachusetts, succeeded to and became, by 
transfer from the said firm, the owner of ail its rights, property, 
marks, and trade-marks, ineluding the right to the use of the name 
or mark "CoUins & Co." upon shovels, and the brands, stamps, and 
labels theretofore used in connection therewith by the said firm ; that 
the défendant thereby acquired the right of the said firm to the use of 
the said name, brands, stamps, and labels, and bas since continued to 
exercise the right to the use thereof, whioh has now been enjoyed by the 
défendant and its predecessors for nearly 25 years ; that if the fijrms of 
CoUins & Co., and the Collins Manufacturing Company, and the plain- 
tiff, exist and bave existed, théy hâve ail acquiesced in and assented to 
the usé by the défendant and its said predecessors of the name cl the 
said "Collins & Co." and the brands, stamps, and labels above men- 
tioned, in connection with shovels, in the like manner to that in which 
the same are now used by it in connection therewith, and hâve ratified 
and approved the same, and are estopped now from objecting thereto; 
that neither of said firms of Collins & Co., nor the said Collins Man- 
ufacturing Company, nor the plaintiff, made any use of the name 
"Collins & Co." upon or in connection with any shovels manufac- 
tured by it or them, or either of them, or ever manufaotured any 
shovels upon which it or they or either of them could or might hâve 
used such name, until such use thereof had for many years been 
made by the predecessors of the défendant and by the défendant; 
and that any attempted use of the name "Collins & Co." by the 
plaintifif, af ter the acquisition by the défendant of the rights which 
it had 80 acquired in respect to the use of such name or mark, was. 
and is an inf ringement upon the rights of the défendant to the use of 
such name or mark upon and in connection with shovels manufac- 
tured by it. 

The cireumstances under which the fijm of Oliver Ames àSons 
the predecessor of the défendant, began to use the mark "CoUins & 
Co." on shovels, were thèse: On the twenty-first of March, 1856, 
John W. Quincy, a merchant in the city of New York, wrôte the fol- 
lowing tetter to Oliver Ames & Sons : 
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^'■Messrs. Oliver Ames <& Sons—QiE.'ST.: A party hère has an order from 
Australia for the folio wing shovels; they must be exactly to order as to 
weight and size. His order i3 for Coïliits' shovels, but I hâve no doubt that 
your shovels are wanted. I gave him your list priées and 5 per cent, for cash. 
Thèse parties' names are J. & B. Osborn, and if they Write you, pieuse turn 
them over to me, or give them 5 per cent, for cash. I expect my advertise- 
ment brought them, and I want to make part of advertisement out of thèse 
folks. ïheir order runs thus: 

" 100 dozen best and lightest bright D handled shovels, 0. S., well packed in 
cases; should weigh only î5J pouads; handles to measure 23 to 24 inches only, 

"25 dozen C. S. spades, with extra long strap and side strap, if made so. 

" 12 dozen long-handle shovels, square. 

" 12 dozen " " " round. 

«The above is exact copy of order, and the party wishes us to furnish 
the priée of each. As the flrst lot of 100 doz. are lighter than your regular 
shovels, I told him I would write you, and get an ansvver at once direct, and 
inform him. 

"Please say how soon you can furnish them if wanted, and the probable 
cost of packing. Your immédiate answer will oblige Yours, truly, 

''New TorJi, March 21, 1856. John W. Quincy." 

On the twenty-fourth of Maroh, 1856, Oliver Ames & Sons replied 
to Mr. Quincy by letter, but neither it nor a copy of it is produced. 
To that letter Mr. Quincy replied as follows, March 26, 1856 : 

" New Yoek, March 26, 1856, 
"Messrs. Oliver Ames & Sons — Gent. : Your f avor of the 24th inst. is at 
hand. The party gave me the order ; he thinks the 100 dozen shovels are to be 
square point, as the order does not say round point. Please send them as per 
our letter of the 21st inst. Please hâve a label made for them thus : ' Made ex- 
pressly for 0. Q. Stevens,' and get a atamp for thu shovels, Collins & Co., and 
keep the starap for our use, as we expect to get f urther orders for them ; or, if 
you prefer it, I will get them made hère and sent to you. We would like the 
. shovels made and forwarded as soon as practicable. 

" To be packed in boxes and strapped as usual for shipping. Thèse boxes 
are to be shipped to England and put in eustom-house (bond) there and then 
they go to Australia free of duty. It costs less to ship this way than to pay 
duiyàn-ecX, to Australia; you will, therefore, hâve them packed right. 

" Yours. truly, John W. Quincy." 

Mr. Quincy was at that time, and before and after, a dealer in the 
"shovels made by Oliver Ames & Sons. The shovels so ordered were 
made by Oliver Ames & Sons, and werestamped or branded "Collins 
& Co." by them. At that time the selling firm of Collins & Co. ex- 
isted in New York. The plaintiff did not at that time make shovels, 
but the articles which it did make were sent to Australia, and it had 
an established réputation for the excellent quality of sach articles. 
The shovels then and theretofore made by Ames & Sons had the rép- 
utation of being the best shovels made. 

It is very clear that when Quincy stated to Ames & Sons that the 
order he had received was for "Collins' shovels," he understood, and 
he meant that Ames & Sons should understand, and they did under- 
Btand, that the order, as given, was for shovels made or to be made 
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by the CoIIins Compnny, that is, the plaintiff. But Quincy knew that 
the plaintiff made no shovels and that Ames & Sons did make shovels. 
So he showed to those who came to him the shovel liât of Ames & 
Sons. For some reason, a party in Australia, wanting shovels, had 
ordered "Collins' shovels," although there were none. Other articles 
of the plaintiff 's manufacture were found in Australia, of high repute 
and good quality, articles of steel, kindred in character to shovels. 
It would be natural to think that, as other good articles of steel were 
of the CoUins* make, the way to surely get a good shovel was to get 
one of the CoUins' make; and it would be natural to assume that 
there were Ccdlins' shovels. The letter of Quinoy shows that he in- 
formed those who came to him with the order that there were no 
CoUins' shovels, and also informed them that he proposed that the 
order should be flUed with shovels made by Ames & Sons. This was 
very well, and, so far, was fair dealing. The proposai was acquiesced 
in, for the arrangement was that Quincy should write to Ames & Sons 
and obtain the priées at which the articles would be furnished. It 
would appear that Ames & Sons, in reply, desired to know whether 
the order was given absolutely or not to Quincy ; for Quincy replied 
that the party had given the order to him. He then requested Ames 
& Sons to fiU it, and also directed that, besides the label "Made ex- 
pressly for C. G. Stevens," which it must hâve been intended should 
he pasted on the wooden part of each shovel and each spade, each 
shovel of the 100-dozen order should hâve on it, impressed on the 
métal, the mark "Collins & Co.," to be made by a stamp. As it was 
understood that thèse articles were to go to Australia, both Quincy 
and Ames & Sons must hâve had some object in view connected with 
Australia. Quincy states, in his second letter, that he wishes the 
stamp to be kept for his use in fiUing further orders for like shovels, 
meaning further orders from Australia. He and the défendant could 
hâve intended nothing but that the idea which had come from Aus- 
tralia that there were CoUins' shovels, though incorrect in faet, 
should become to the minds of people in Australia a realized idea, 
by their seeing on shovels the stamp "Collins & Co.," and deriving 
therefrom the belief that the same Collins & Co. which had made 
the axes and other articles before familiar to them had made thèse 
shovels. It appears that the axes and other articles made by the 
plaintiff, and which before that time were known and used in Aus- 
tralia, were stamped "CoUins & Co." Therefore, although the shovels 
made by Ames & Sons under this order and subsequently, and stamped 
"Collins & Co.," and sent to Australia and elsewhere, may intrinsic- 
ally hâve been of high quality, yet the only object of the défendant 
in putting the stamp "Collins & Co." upon them must hâve been to 
avail himself of the crédit and réputation and market which the plain- 
tiff had established for the articles it made and sold with the stamp 
"Collins & Co." upon them. There was no other purpose in this. 
Clearly, those who purchased shovels made by Ames & Sons, and 
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stamped "Collins & Co.," would believe that such shovels were made 
by tlie plaintiff, for there was no other Collins & Co. than the plain- 
tiff. This was an unlawful appropriation of the plaintiff's trade- 
mark. It is true that the plaintiff up to that time. had made no 
shovels. It is also true that Ames & Sons and the défendant hâve 
built up a business in ahoyels stamped "Collins & Co." But the plain- 
tiff had a right to make shovels, and it had made kindred articles 
of métal, and its good name and réputation in" its business were 
wholly connected with the use, in its trade, of the mark "Collins & 
Co." Quincy's first lettei: sho#s that the nature of the plaintifs 
trade was such that pêrsons in Aùstralia, desiring shovels, expected 
to flnd shovels made by the plaintiff, which shovels, if found, would 
hâve borne the stamp "Collins & Co." If, when the inquiry was 
made of Quincy, he had produôed the shovels, the make of Ames & 
Sons, already made and stamped "Collins & Co.," in the same con- 
dition as when they were afterwards made on the order, the purchaser 
would hâve believed that the shovels were the make of the plaintiff, 
that being what the order really asked for, if nothing had been aaid 
or shown to indicate that they were not made by the plaintiff. As 
the fact was, the impression produced in Aùstralia, by the shovel itself, 
with the stamp "Collins & Co.," was the same, although the per- 
sohs who visited Quincy were informed that the shovels were the 
make of Ames & Sons. 

It is true that the plaintiff's business in shovels bas been very 
small, while that of Ames & Sons and the défendant bas been very 
large. It is also true that the plaintiff bas never sold or sent any 
shovels to Aùstralia. It also true that Ames & Sons and the de- 
fendant hâve put the stamp "Collins & Co." on only a particular 
description of shovel or spade, in ail 52,000 dozen since 1856, 
while their make of shovels for the last 10 years haa been from 100,- 
000 dozen to 120,000 dozen a year. The 52,000 dozen hâve gone 
abroad wholly, largely to Aùstralia. But the question of profit to 
the défendant or damage to the plaintiff is aside from the question 
of the right of the plaintiff to its trade-mark. In view of the cir- 
cumstances under which Ames & Sons adopted the mark "Collins & 
Co." on the shovels, it must be held that they had no right to adopt 
it, and that its use by them was always unlawful. 

The anirtms of the défendant is shown in the représentation in the 
label on the shovel that "Collins & Co." is a firm making shovels in 
North Eaeton, and that the shovel stamped "Collins & Co." was made 
by that firm at that place. To the user or purchaser of tbe individ- 
ual shovel in Aùstralia, the mark "Collins & Co." on the steel or the 
wood would be ail that was needed to induce him to believe that he 
was using or buying a shovel made by the same "Collins & Co." 
which made the excellent edge-tools, while in the United States it 
could be aseerted that every dealer would know that there was no 
firm of "Collins & Co." at North Easton making shovels, and so that 
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repreBentation would there deceive no one, and would not there in- 
duce the belief that the shovels were made by the plaintifE. 

It is Btrongly urged, on the part of the défendant, that a mark or 
Btamp, to be a trade-mark, must be the mark of an existîng trade; 
that the mask "Collins & Co." on shovels, when adopted by Ames & 
Sons, became the mark of a trade in shovels carried on by Âmes & 
Sons ; that the plaintif had no trade in shovels at the time ; that the 
mark "Collins & Co." thus beeame the mark of Ames & Sons' trade 
in shovels, and the property of Ames & Sons in respect to shovels 
made by them, by prior right; that any use of that mark on shovels 
afterwards by the plaintiff beeame wrongf al as against Ames & Sons 
or the défendant ; and that the plaintiff has no right in the promises 
which it can enforee against the défendant. This view is specious 
but unsound. The plaintiff having from 1843 the right to make any 
article of iron, steel, or other métal, and having gone on from that 
time, both before and after 1856, extending its manufacture beyond 
edge-tools into digging tools, such as as picks and hoes, and having 
always put the mark "Collins & Co." on its best quality of articles, 
the fact that it did not before 1856 make a digging tool such as 
the shovels on which, in 1856, Ames & Bons put the mark "Collins 
& Co.," does not warrant the conclusion that that mark was not in 
1856 the mark of the plaintiff's trade in respect to such shovels. 

The plaintiff is entitled to a decree for a perpétuai injimotion, as 
prayed in the bill, and for an accounting before a mastei as to profits 
and damages, and for the costs of the soit. 
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{Circuit Court, E. D. Arhantat. December 1, 1888.) 

RBCBIVBB— DlSCHAEGK BY COUBT OF IT8 OWH MoTION. 

A court of equlty will not conduct the business of a corporation through a 
receiver unlesa the interest of creditors unmistakably requires it ; and when 
a railroad company, by collusion with a creditor who prays for the appoint- 
ment of a receiver, allowa its property to go into a receiver's hands, not for the 
purpose of meeting its obligation to the petitioning creditor, but for the pur- 
pose of keeping its property from other creditors, the court which appointed 
the receiver wilI, upon information of the facts, discbarge faim of ita own mo- 
tion. 

In Chancery. 

Prior to the removal of this cause from the state court a receiver 
had been appointed and placed in charge of the railroad property and 
franchises of the défendant corporation. The case came before the 
court upon the application of Eobert K. Dow and John L. Farwell, 
stockholders of the défendant corporation, to be made parties, and to 
be allowed to file answers and cross-bills, which are tendered. "Upon 

iReversed. See 8 Sup. Ct. Rep. 887. 
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the argument of thîs motion the court requested counsel to discuss 
the question whether the court should not of its own motion, upoii the 
faets appearing in the record, order the receiver to pass his accounts 
before the master, to the end that he may be diseharged, and the 
court be relieved from the duty of conducting through a receiver the 
business of the défendant corporation. This question has accord- 
ingly been discussed by counsel for the plaintif?, but the counsel for 
the said Dow and Parwell declined to argue it, upon the ground that 
the parties ropresented by them were not interested therein. 
The facts are as follows : 

(1) This suit was originally instituted in the chanceiy court of Pulaski 
county, Arkansas, for the purpose of obtainlng the appointaient of a receiver 
to také possession of and operate the railroad and other property of the de- 
fendant; and upon présentation of a bill of complaint to that court on the 
tvventy-fourth day of June, 1882, one E. K. Sibley was appointed such receiver 
and placed in possession of the property. The défendant waived notice, ap- 
peared at the hearing, and consented to the appointment. 

(2) The bill allèges, as ground for the appointment of a receiver, that plain- 
tiff had recovered judgment in the circuit court of the United States for the 
eastern district of Arkansas for $125,921.13. By référence to the transcript 
of the judgment, it appears that it was rendered by confession upon the same 
day the application for appointment of a receiver was made. The bill also 
allèges that the defendant's property conaists of a railroad running through 
the counties of Pulaski, Lonoke, Prairie, Monroe, St. Francis, and Crittenden, 
together with cars, rolling stock, and other property used in the management 
and opération of the road. Itsets ont the existence or two mortgages upon 
the property of the défendant, — one dated May 1, 1877, to secure bonds amount- 
ing to $250,000, raaturing in installments of $50,000 eaeh, due May Ist, in 
the years 1879 to 1883, inclusive; and the other to secure bonds to the amount 
of $2,000,000, payable July 1, 1907, bearing interest after July 1, 1882, at 8 
per cent, per annum, and having interest coupons attached. The bill further 
allèges that the aggregate amount of the bonds secured by said mortgages ex- 
ceeds the salable value of the property and franchises of the défendant, or at 
least greatly exceeds the sum for which the same would sell under the ham- 
mer ; and complainantbelieves that no bidder could be found at more than nom- 
inal amounts for said property, by reason of the existence of said mortgages. 
And a large part of the debt secured by the first mortgage being due and un- 
paid, it is alleged that the trustées in the mortgage could and would prevent 
the sale under exécution of any part of said property, if plaintifl should 
attempt to enforce payment of his judgment by exécution, and therefore to 
sueout an exécution would be to incur useless expense; that if said property 
is kept together and operated, it will produce a large income, sufflcient to pay 
operating expenses and a large surplus each year; that défendant has hitherto 
failod to apply its surplus income to the payment of complainant's debt, and 
unless prevented it will continue to so refuse, etc. 

(3) Soon after his appointment the receiver filed in said chancery court au 
inventory of the property turned over to him by virtue of his office. 

(4) October 14, 1882, John L. Parwell filed pétition to be made a party de- 
fendant, alleging that he is a stockholder of défendant, owning 17 J shares of tli e 
capital stock, and presenting an answer and cross-bill alleging that the plain- 
tiiï's judgment was confessed by défendant company for no other purpose 
than as a preliminary step to the application to this court for a receiver, in 
order to hinder the prosecution of a certain suit by R. K. Dow, Watson Mat- 
thews, and Charles Moran, theretofore instituted in the circuit court of the 
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United States to enforce a claim against the railroad for about $250,000, and 
to enable plaintiff and others interested with him to depreciate the market 
value of the bonds issued by défendant, and to depreciate the stock. It is al- 
leged that the suit is a sham and a mère flnancial expédient, with no other 
object than to make a successf ul spéculation in the stock and securities of the 
railroad company ; that there is no antagonism either of feeling or interest 
between the plaiatifï and défendant, but they hâve caused this suit to be 
brought and maintained in collusion with each other for a commou purpose, 
etc., and numerous other allégations of like ténor and effect. 

(5) November 1, 1882, the receiver reported to the chancery court that since 
his appointment he had received $326,049.76, and paid eut $283,943.73, leav- 
ing balance on hand $42,106.03; also that the debts outstanding, for labor, 
materials, supplies, etc., amounted to $62,000. He reports that he has ex- 
pended the money received for the benefit of the property.but nothing is said 
about the application of any part of it to the payment of plaintiff's judgment. 
He submits an eugineer's statement showing that an expenditure of $570,605 
is necessary to put the road in repair, and he adds that $100,000 is required 
for roUing stock and motive power. 

(6) November 10, 1882, cause removed to this court. 

(7) Afterthe removal. and on the ninth of April, 1883, the receiver filed a 
report in this court aaking for an appropriation of $631,930 for repairs, which 
sum, he says, is within the aotual wants of the company; and he adds: 
"Af ter spending the amounts given in this statement, we will only hâve the 
tracks, bridges, and wharf-boat, rolling stock, and motive power in a safe con- 
dition to operate. You will note no provision is made for raiaing the road- 
bed east of Madison above high water, whleh, sooner or later, mnst be done to 
prevent the trade and trafflc being stopped during the overflows of the Mis- 
sissippi river and tributary streams." 

(8) At the same time the receiver flled a statement showing that the earn- 
ings of the road from June 25 to December 31, 1882, were $478,425.47, and 
that the expenditures for the same period amounted to $456,200.92, leaving 
as net earninga $22,224.55; also a statement for themonth of February, 1883, 
showing receipts $73,449,60 and expenditures $102,898.63. 

(9) Thé last report of the receiver, flled the same day, shows: 

Cash on hand June 24, 1882, the date of his appointment, $31,957 76 
Cash received from June 25, 1882, to March 31, 1883, inclusive, 854,815 62 



Total - $886,773 38 

Expenditures, - . - - - - - 838,395 80 



Balance on hand, - . . - . $48,377 58 

Mr. Gockrell, for complainants. 

B. C. Brown, for railroad company. 

U. M. é G. B. Rose, for stockholders. 

McGra.ry, J. The ostensible purpose of the complainant in apply- 
ing for the appointaient of a receiver in this case was to oompel the 
défendant company to apply a part of its earninga to the payment of 
his judgment. It now suffioiently appears that this was not the real 
purpose. The process of the court has not been used in good faith 
to colleot complainant's judgment, but as a means of placing' the 
property and business of the défendant railroad company in the banda 
of the court to be managed through a receiver, to the end that the 
défendant may not be subject to suits in the ordinary course of ju- 
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dicial proceedings, and înorder toenable the plaintîff and défendant, 
by agreement between them, through the receiver to apply ail the 
earnings of the road during a séries of years to the improvement and 
betterment of the property. In pursuance of thia purpose the re- 
ceiver, during the period of about nine months preceding his last re- 
port, had ooliected $886,773.38, and hadexpended |838,395.80 with- 
out applying a dollar toward the extinguishment of the complainant's 
judgment. And so far from proposing to pay the judgment or any 
part of it, he asks, in his report of April 9, 1883, for an appropriation 
of $631,930 for repairs. 

It is also apparent that this îs not an adversary proceeding, but 
one in whicb the parties complainant and défendant hâve acted and 
are still acting in concert. The complainant's judgment was ren- 
dered by consent, and on the same day the receiver was appointed 
without opposition, the défendant voluntarily appearing and waiving 
service of process. The receiver has acted in accordance with the 
wishes of both parties, and it is undoubtedly with the assent of com- 
plainant that he has made no effort to pay the judgment, or any part 
of it, out of the earnings of the road. In short, the complainant and 
défendant hâve sought to make use of this court as an instrument to 
carry on, through the hands of a receiver, the important business of 
the défendant corporation; and this, not for the purpose, in good 
faith, of enforoing the confessed judgment set out in the bill, but for 
the purpose of protecting the property of défendant from seizure upon 
légal process, while the earnings are being applied to the improve- 
ment of the road. In other words, the court is asked to stand be- 
tween the Company and its creditors, while the company is engaged 
in using the earnings, not to pay its debts, but to improve its prop- 
erty. 

It is said that this policy is best for the company and its creditors. 
Whether this be so or not is for the company and its creditors to dé- 
termine; it is not for the court to engage in the opération of a rail- 
road through a receiver, because the interests of the parties con- 
cerned may be thereby advanced. It does not appear that any suit 
has been commenced to foreclose either of the mortgages upon the 
road. As to other and smaller debts, no good reason is seen why 
they should not be either paid or enforced by the ordinary judicial 
proceedings. As to the complainant's judgment, it might hâve been 
paid in full from the earnings before this date, if such had been the 
purpose of this proceeding, and if complainant had insisted upon it. 
We cannot be expected to continue the receivership under such cir- 
cumstances. The views of this court upon this subject are well ex- 
pressed in the opinion of Caldwell, J., in the case of Overton v. 
Memphis ê L. B. R. Co. 10 Fed. Eep. 866, as foUows: 

" Undoubtedly there are cases in which a court of equity may, through its 
receiver, take possession and control of the property and business of coi-pora- 
tions and individuals. But it is a jurisdiction to be sparingly exercised. 
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None of the prérogatives of a court of equity hâve been pushed to such extrême 
limits as this, and there is none as likely to lead to abuses. It is not the prov- 
ince of a court of equity to take possession of the property and eonduct the 
business of corporations or individuals except where the exercise of such 
extraordinary Jurisdictioii is indispensably necessary to save or protect some 
clear right of a suitor, which would otherwise be lest or greatly endangered, 
and which cannot be saved or protected by any otlier action or mode of pro- 
ceeding. If, as in this case, the loss or danger can be averted by the lawful action 
of the suitor, or those he représenta, he caunot successfully invoke the exer- 
cise of the extraordinary powers of a court of equity because that course 
would be more agreeable or convenient." 

The order will be, that the reoeiver pasâKîs accounts before the 
master with a view to his final discharge at an early date. 



After the préparation of the foregoing opinian and order, but be- 
fore it was filed, the court was asked to hear and consider further 
argument, and to delay action, which request was granted. Addi- 
tional and very elaborate arguments were filed, but upon consider- 
ing them, we found nothing to change our views as above expressed. 
Before announcing our conclusion, the writer of this opinion was 
presented with a written argument by counsel in the case, stipulat- 
ing that the receiver should be dischafged upon filing the receipt of 
the railroad company for the balance in his hands. An order of this 
character was signed under the impression that ail the parties in in- 
terest had consented thereto. This impression may hâve been cor- 
rect, but it is insisted by certain parties, who claim the right to be 
heard, that they did not consent, and that they now désire to be 
heard to object. They are understood to be judgmont creditors who 
had applied for leave to intervene, and whose application was and is 
still pending. Although thèse persons were not technically parties to 
the record, they hâve at least the right to be heard upon their appli- 
action to intervene, and to bave that application formally passed upon 
bèfore the receiver should be discharged in any irregular or unusual 
way. And it may well be that the court should hear their objection to 
this mode of discharge, upon the ground that they hâve an" interest in 
the question as judgment creditors of the défendant. At ail events, 
it would be improper, while thèse parties thus situated are objecting, 
to release the receiver f rom the duty of passing his acounts before the 
master, 

The court can adhère to the order signed as above stated, only upon 
being clearly satisfied that it was in accordance with the désire of ail 
who hâve any, even the slightest, interest in the matter. That or- 
der will therefore be set aside; and the court, of its own motion, and 
not acting upon the stipulation of counsel, directs that the order be 
as directed in the foregoing opinion, to-wit, that the reoeiver pass 
his accounts before the master, with a view to his discharge at an 
early day, The court adds that counsel hâve acted in good f aitb 
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in presenting th'e argument, and in representing that it was sîgned 
for ail the parties. That is strictly true, but it is also true that the 
order was signed under the impression that the application for leave 
to intervene by certain judgment créditera had been overruled, and 
was therefore not still pending. 



GoNE V. GoMBS and others. 
{Cireuît Court, D. Minnesota. November 8, 1883.) 

1. MoBTGAGB — Appoihtmbnt of Rbcbivbk for Protection of MoBTaAaEB. 

It must clearly appear, before a receiver of rents and income will be ap- 
pointed for the protection of the mortgagee, that the mortgagor is hopelessly 
Insolvent and the property inadéquate security for the debt. 

2. Same — Lachbs of Mortgagbb— FaiIéUbe to Enfoece Dboreb of Pobbolos- 

UEE. 

Where the mortgagee délaya his suit for foreclosure, and permits the mort- 
gagor to use the property for several years, a very strong case of probable 
injury to the rights of the mortgagee must be made out, and there must be a 
pressmg necessity for the interposition of the court ; and if a decree bas been 
rendered and a sale ordered, and the mortgagee still neglects to hâve it en- 
forced, the emergency must be grave, and an imperative necessity for the relief 
be shown to exist, before a court will exercise this extraordinary jurisdiction. 

The défendant mortgaged his homestead for a debt which matured 
in the year 1878. Suit was oommenced to foreclose the mortgage in 
the year 1883. In the month of April a final decree was entered. 
The property has not been offered for sale, and now, on November 7, 
A. D. 1883, a motion is made by the mortgagee for a receiver of rents 
and income. 

H. J. Hom, for motion. 

W. D. Gornish, contra. 

Nelson, J. The mortgagee, having obtained a decree of sale and 
foreclosure of his mortgage after the lapse and period of nearly seven 
month s from the rendition of his decree, without enforcing it, asks 
for the appointment of a receiver for the rents and profits until the 
mortgagor's right to redeem has expired, or the mortgage debt is paid. 
This is substantially the relief prayed for. This pétition appeals to 
the extraordinary jurisdiction of a court of equity, which only is ex- 
ercised in great emergency and with extrême caution. It must 
clearly appear, before a receiver of rents and income will be appointed 
for the protection of the mortgagee, that the mortgagor is hopelessly 
insolvent and the property inadéquate security for the debt. If the 
property mortgaged is of much less value than the debt and accrued 
costs, and the mortgagor (who is personally liable) is insolvent, the 
mortgagee is usually entitled to a receiver, and this court heretofore has 
granted this relief when thèse éléments hâve been clearly found to 
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esist. In thiê case the proof is beyond doubt that the personal lia- 
bility of the morgagor is gone, and should a deficiency exist after sale 
of the mortgaged property, it could not be coUected. The mortgagor 
has been discharged as a bankrupt and is not personally liable for 
this debt; but it is not satisfactorily proved that the mortgaged prop- 
erty is inadéquate security. The burden is upon the mortgageè to 
establish this fact, a.8 the presumption is, the property, when mort- 
gaged, was ample security, and this presumption continues tintil the 
contrary is proved. There is a good deal of doubt as to the in- 
adequacy of the security. The rate of interest for the loan is large, 
and although the debt matured in 1878, no steps were taken to fore- 
close the mortgage until 1883. If a suit to foreclose had been insti- 
tuted then, (for anything that appears to the contrary,) the mortgageè 
would hâve long since had the property sold to pay the debt. 

While it is true that the mortgageè may delay his suit for fore- 
closure after the debt is due, and default of the mortgagor to pay it, 
yet if he delays his remedy and permits the mortgagor to use the 
property for several years, a very strong case of probable injury to 
the rights of the mortgageè must be made out, and there must be a 
pressing necessity for the interposition of the court; and if, as in this 
case, a decree has been rendered and a sale ordered, and the mort- 
gageè still neglects to bave it enforced, the emergency must be grave, 
and an imperative necessity for the relief be shown to exist, before a 
court will exercise this extraordinary jurisdiction, 

The évidence of value is conflicting, but many witnesses familiar 
with the mortgaged property place ita value at several thousand dol- 
lars more than the debt. 

Again, the property mortgaged in this case is the homestead of the 
mortgagor, and it is a matter of great doubt whether his possession 
should be disturbed in any event until after a sale and deficiency ap- 
pears. True, the property is not now occupied by the mortgagor and 
his family, yet by the law of the state he loses none of his home- 
stead rights by the attempt to dérive au income from it. 

Motion for receiver denied. 
T.18,no.l0— 37 
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DUMONT V. FeT. 

{Oireuit Court, 8. D. Jfew York. December 10, 1883.) 

Plbdse — Phiobitt op Lien— Equitable Intbbbst — Attachmbnt — Masteb's 
Report. 

Former opinion in this case (13 Fed, Rep. 423) ezplained, and masters report 
recommitted for correction. 

In Equity. Exceptions to master's report. 

Edga/r A. Hutchins, for Dumont. 

Mon à P'àrsons, for L aborde & Eeymes. 

Platt é Bowers, for Pry. 

Scott &• Crowell, for Louisiana National Bank. 

Chas. E.. Whitehead, for Casey. 

Wallacb, J. ' Although the language used in the opinion in this 
case (13 Fed. Ebp. 433, 427) may justify the construction whioh the 
master placed upon it, that the bonda to the extentof $100,000 were 
pledged as seourity for the debt of the banking association, or that 
$100,000 of the bonds were thus pledged, it was not intended to dé- 
cide that this was the exact intent of the pledge. The terms of the 
pledge were that the bonds then in the possession of the Schuehardts 
should be held by them as security for any advance or overdraft 
which might ultimately exist in the dealings of the parties to the ex- 
tent of $100,000. In effect, the pledge is as though it were to secure 
$100,000 whenever that amount might be found to be owing. The 
pledge, therefore, carries interest as an incident to the debt. This 
was clearly determined by the interlocutory decree which charges the 
bonds with a lien to the amount of $100,000, "and interest from the 
date of the balance of account." It does not afifect the question that 
the bonds were pledged without the consent of the owners, or that the 
pledgeor was surety instead of principal debtor. The contract is not 
enlarged as against a surety, because it is implied in ail contracta of 
pledge to secure a debt that interest must be paid on the debt to re- 
deem the pledge if the debt is not paid when it matures. 

2. Contrary to my first impression, the money collected by Fry is 
to be treated as merely a substitute for the bonds. He had no right 
to apply it to extinguishment of the debt, and, as he did not do so, is 
chargeable only with what it earned, which is the interest hé bas re- 
ceived on it. 

3. The money collected by the Schuehardts before their bankruptcy 
seems to hâve been used by them, and mingled indiscriminately with 
their own funds. This is therefore to be treated as a payment upon 
the debt at the time it was received, 

4. Fry was not a trustée for anybody but the bankrupt estate in 
coUeeting the interest on the bonds, and is not entitled to any com- 
missions, or to a counsel fee for maintaining his lien. 



BUNTON V. SillTH. 579 

5. He is not liable for permitting the coupons to become outlawed, 
if that has happened. He bas net omitted to perform any act re- 
quired of him by the parties who owned the bonds. It was for them 
to, pay the pledge, or take care of their own securities. 

6. Interest on the sum secured by the pledge is to be computed at 
7 per cent, until 6 per cent, became the légal ïate by the law of this 
state; thereaf ter at 6 per cent. , 

The report is recommitted to the master for correction according 
to the foregoing suggestions. No costs are allowed to either party as 
against the other upon the exceptions. 

If any questions raised by the exceptions hâve been overlooked, they 
may be presented on the settlement of the order to be entered hereon. 



EuNTON and others v. Smith and others. 
(Circuit Court, E. D. Miehigan. October 15, 1883.) 

1. QuircLAm Dbed— Notice to Qranteb. 

The taking of a quitclaim deed puts the grantee upon Inquiry, and precludes 
his claiming the rights of a bona fide purchaser without notice. Especially is 
this so where the conveyance is only of the "right, title, and interest" of the 
grantor. 

2. Dbbd of Rkleasb — Efpect at Comuon Law. 

At common law a deed of release was operative only when made to a party in 
actual possession of the land. 

3. Actual Notice to Purchaser. 

Where a proposed purchaser of land was once distinctly inf nrmed that it did 
not belong to the party of whom he was buying, held no défense that he had 
forgotten the information. 

This was an action of ejectment, to recover possession of ani dé- 
termine the title to a lot of land in Ingham county. Plaintiffs' chàin 
of title was as foUows : 

(1) The United States to Edward Mundy. Patent dated January 15, 1837, 
and proven by certified copy. 

(2) Edward Mundy to Clarkson Kunyon. Warranty deed, dated July 5, 
1837, recorded July 31, 1877, 40 years af ter its exécution and delivery. 

(3) The death of Clarkson Runyon in 1846, and the inheritance of the 
plaintiffs as his heirs at law. 

The possession of défendants was admitted. Défendants' title waa 
as foUows : 

(1) Edward Mundy to George Sedgwick. This was a devise dated January 
2, 1851, which became operative in that year by the death of Mundy, and was 
proven by certified copy of hia will f rom the probate court of the county. This 
devise did not purport to convey any particular pièce of land, but was a gên- 
erai devise to Sedgwick, in trust, of ail the lands of which Mundy might die 
seized, with power to sell and convert them into cash at any timé. 

(2) George Sedgwick and wife to Charles Shepard. Quitclaim deed, dated 
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June 17, 1871, of ail of the grantor's "right, title, and interest" in the prop- 
erty. The deed did not purport or undertake to convey the lands theinselves, 
or to exécute the trust. 

(3) Charles H. Shepard to Edward W. Sparrow. Quitclaim deed of an undi- 
vided half of the property, dated November 28, 1872, for a considération Of 
$250. 

(4) Charles H. Shepard to John J. Bush. "Warranty deed, dated December 
21, 1872, for the nominal considération of one dollar. 

(5) Edward W. Sparrow and John J. Bush to Enoch Smith. Warranty 
deed, datéd June 22, 1875, for the considération of $2.400. 

By stipulation of the parties the case waa submitted to the court 
without a jury. 

E. A. Gott and E. F. Conely, for plaintiffs. 

M. V. Montgomery, for défendants. 

Beown, j. Upon the retrial of this case, under the statute évi- 
dence was given tending to show that Shepard, who bought of George 
Sedgwick and wife in the year 1871, purchased the lands iu actual 
good faith for $500, and in complète ignorance of any defect in the 
title. If, as is claimed, he thereby became entitled to the rights of 
a hona fide purchaser without notice, he could undoubtedly convey a 
good title to Sparrow and Bush, notwithstanding they may hâve bought 
with notice. Godfroy v. Dis&row, Walk, Ch. 260; Shoticell v. Har- 
rison, 22 Mich. 410. The hona fides of a grantee of land is a valu- 
able right incident to his purchase, and to hold that he cannot make 
a good title to his vendes with notice might seriously impair, and per- 
haps wholly destroy, the value of his interest. 

Assuming, then, for the sake of the argument, that Shepard pur- 
chased without notice, we are led to inquire whether the rule applied 
by the court upon the former trial, that the receipt of a quitclaim deed 
puts the party upon inquiry and prevents his claiming the rights of 
a hona fide purchaser, is sound, in view of the statutes of this state 
and the adjudications of the suprême court. If the suprême court of 
the state bas announced a différent doctrine, then we should be eon- 
strained to apply it hère, notwithstanding the opinions of the su- 
prême court of the United States, since it is a rule of real property 
obligatory upon this court. The enactments relied upon by the de- 
fendants read as follows, (Comp. Laws, § 4205 :) 

"A deed of quitclaim and release, of the fonn in common use, shall be suf- 
iicient to pass ail the estate which the grantor could lawfully convey by a 
deed of bargain and sale." Sec. 4231: "Every conveyance of real estate 
within this state * * * which shall not be reeorded, * * * shall be 
void as against-any subséquent purchasers in good faith, and for a valuable 
considération," etc. 

In support of the proposition that the suprême court has construed 
this as giving to purchasers under quitclaim deeds the same rights 
that purchasers under warranty deeds would bave, we are referred to 
Ihe case of Battershall v. Stephens, 34 Mich. 74, wherein it is said to 
be laid down in the suprême court of the United States, contrm-y to 
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what our statute requires, that the bare fact tbat the deed set up 
against an unreeorded conveyance is a quitclaim, is sufficient no- 
tice to deprive the grantee in it of the character of a purchaser in 
good faith." The case did not call for this expression of opinion, as 
the court held that the dooumeutary évidence showed distinctly that 
the plîiintiff was not a purchaser in good faith. The remark was 
sitnply thrown out as an illustration that there might be "honest 
incidents having a recognized légal influence to give the transaction 
(the sale of land) a determinate character, and one not answering to 
the légal idea denoted by the expression in the statute." Indeed, 
the obserration was something less than a dictum. 

The sections in question (and we are referred to no other) cer- 
tainly contain nothing directly upon the subject of notice. Indeed, by 
section 4231 the vital question of "good faith" is expressly left open. 
It is only the "purchaser in good faith" that is protected. What, 
then, was the object of the enactment? That it was intended to 
change the existing law, or to settle some disputed question, we are 
bound to présume. Its purport is entirely clear. Ât common law 
a deed of release was operative only when made to a party in actual 
possession of the land. It was intended to enable a person who had 
bought lands and entered into possession in good faith, to buy in the 
reversion or to protect himself against outstanding titles. If another 
party was in possession, the deed was inoperative and void. Where 
the right of property and the possession were united in the same per- 
son, a conveyance could only be made by feoflfment and liverv of seizin. 
Wash. Real Prop. 356, 359 ; Porter v. Perkins, 5 Mass. 236 ; War- 
ren v. Childs, 11 Mass. 222; Sûmes v. Skinner, 3 Pick. 58; Thacher 
V. Gobh, 5 Pick. 423; Russell v, Cojin, 8 Pick. 143; Bennett v.Irwin, 
3 Johns. 366. 

To obviate the injustice which was constantly oocasioned by the 
gênerai misunderstanding as to the effect of quitclaim deeds, and to 
give elïect to the obvious intention of the parties in such cases, a 
statute was passed in Massachusetts declaring, in the précise lan- 
guage of section 4205 above quoted, that a deed of quitclaim and re- 
lease of the form in common use in that state should be sufficient to 
pas8 ail the estate which the grantor could lawfuUy oonvey by a 
deed of bargain and sale. The statutes of Massachusetts upon the 
subject of real estate having been adopted in this state, this section 
was incorporated with the rest. I am unable to see how it bears in 
any way upon the question under considération. The other cases 
cited from the Miohigan reports (Eaton v. Trowbridge, 38 Mioh. 464 ; 
Stetson V. Cook, 39 Mich. 763,) are equally indecisive. In other 
states the opinions of the courts are conflicting. In Illinois, Col- 
orado, and Missouri the rule seems to be that a purchaser without 
notice under a quitclaim deed will be protected. In Alabama and 
Towa the contrary is held. Butterfield v. Smith, 11 111. 486; Brown 
V. Banner, etc., Coal Go. 97 111. 214; Bradbury v. Davis, 5 Colo. 265.; 
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thx V. mu, 74 Mo. 315; Walker v. Miller, 11 Ala. 106T-1082; 
Smith's Heirs v. TBranch Bank, 21 Ala. 125; Derrick v. Brown, 66 
Ala. 162; Springer v. Bartle, é6 lowa, 688. 

Turning to tbe suprême court of the United States as the ultiraate 
arbiter of the eontroversy, we find it stated in Oliver v. Piatt, 3 How. 
333, 410, that the agreement which was the basis of the suit "con- 
tained a stipulation that Oliver should give a quitclaim deed onlyfor 
tbe tracts, and tbe subséquent deeds given by Oliver to bim accord- 
ingly were drawn np witbout any covenants of warranty, except 
against persons claiming under Oliver or bis beirs and assigns. In 
légal effect, therefore, tbey did convey no more tban Oliver's rigbt, 
title, and interest in the property; and under sueb circumstances it 
is difficult to conceive how be can claim protection as a bonajide pur- 
chaser, for a valuable considération, witbout notice, against any title 
paramount to that of Oliver." It must be conceded, bowever, that 
tbe case did not require the détermination of tbis point. Tbis iic- 
tum is repeated, and the above case quoted with approval, in May v. 
LeClaire, 11 Wall. 217, and in ViUa v. Rodriguez, 12 Wall. 323. 

In two more récent cases arising from tbia state tbe same prin- 
oiple is reannounced. Dickerson v. Colgrove, 100 U. S. 578, was a 
writ of error to the circuit cqurt for the western district. Mr. Jus- 
tice SwAYNî., in bis opinion, cited the former cases, and obaerved 
that a purchaser under a quitclaim deed is not a bonajide purehaser. 
Tbis was substantially repeated m Baker v. Humphrey, 101 U. S. 
494, in a ease appealed from tbis court. Thèse réitérations of the 
doctrine leave little room for doubt in my mind that, were the ques- 
tion squarely presented, tbe court would feel itself concluded by them. 
At least, we deem it our duty to treat the question as settled until 
that court shall revise its own opinions. Should the suprême court 
of this state put a différent interprétation upon the statuts, we should 
bave no hésitation in adopting it bere. 

Tbe ruie that a purchaser under a quitclaim deed is chargeable 
with notice of outstanding titles, commends itself to our judgment 
as the wiser and safer doctrine. As a matter of faot, most people 
who deal in real estate understand that in taking a simple quitclaim 
tbey put tbemselves in a position of one who negotiates commercial 
paper after maturity. Such person is chargeable with notice from 
tbe very faot that the paper is overdue, and will not be beard to say 
that he paid full considération, supposing that no equities existed. 
Tbe purchaser under a quitclaim deed takes such interest as the 
grantor bas to convey, and assumes the risk of buying up or defeating 
outstanding claims. To bold bim protected against them is offering 
a strong temptation to spéculative dealîng in doubtful titles, and fraud- 
aient concealment of actnal knowledge of facts, wbicb a rigid enforce- 
ment of tbe rule of tbe suprême court would prevent. 

But there is another conclusive answer to défendants' claim that 
Shepard purchased in good faith. His deed was not an ordinarj 
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quitclaim, but a simple release and quitclaim of ail of Sbepard's 
"right, title, and intevest" in the property. It did not even purport 
upon its face to convey the land, but only passed to the graûtee what 
he had taken under Mundy's will, whieh was nothing.- Eaton v. 
Trowbridge, B8 HiGh. 4:54:. 

The deed from Shepard to Bush "was à warranty deed. While this 
circumstance is indicative that the grantee was a purchaeer in, good 
faith, the deed was no évidence that he paid a valuable considéra- 
tion. The only considération named is one dollar, and there is no év- 
idence of his having paid more. This was incumbent upon the de- 
fendants, if they desired to show that Bush was a honajide purchaser 
for a valuable considération. I hâve already given my reasons for 
believing, as a quëstion-of fact, that- Smith, who took under a war- 
ranty deed from Sparrow and Bush, had actual notice of the out- 
standing title in the plaintiff. I will repeat them hère. ■ 

It seems that Smith, being desirous of purchasing thèse lands, 
weut to the auditor general's office at Lansing, and found that Mr. 
James B. Gott was paying the taxes upon them, and that Mr. Gott 
lived at Ann Arbor. He thereupon employed a Mr. Bingham to 
Write a letter to Mr. Gott, asking him whether he owned the la,nd in 
question, and, if so, what he asked for it, saying: "If you don't own 
it, will yôii be kind enough to inform me as to the owners." This 
appears to hâve been in 1869, as Mr. Gott's replyis dated June lOth 
of that year. He says : " Your letter in regard to Ingham land was re- 
ceived some time since, and was accidentally mislaid. I am the agent 
for the land ; it belongs to parties living in New Jersey. I hâve been 
inf ormed the land is a good quarter section, well timbered, and worth 
about fifteen dollars per acre. If you wish to make a purchase send me 
a proposition, stating amount and time of payment ; I will forward it 
to the owners." Shortly after this Smith went to Ann Arbor to ne- 
gotiate with Mr. Gott for the purchase of the land. He made an 
offer for it, and was told by Mr. Gott that he would write to the par- 
ties who were the owners, and hâve them either write to him or to 
Mr. Smith directly. Notwithstanding this, however, he afterwards 
purchased the land of Sparrow and Bush, who resided at or near 
Lansing, and took the abstract furnished by them as exhibiting the 
true state of the title. It is now claimed that he supposed that the 
title which they had was the one represented by Mr. Gott. That, 
however, is inconsistent with the information contained in the letter 
that the lands were owned in New Jersey. It seema- that he con- 
sented to take a deed of the land from Sparrow and Bush without 
making any inqiliries respecting the title represented by Mr. Gott, 
and indeed without mentioning his name to Sparrow or Bush. Mr. 
Gott and the parties whom he represented had paid taxes upon thèse 
lands froiu the time that Runyon had taken title to them up to 1874. It 
is aiso claimed tbàt althoUgh défendant Smith might hâve been in- 
formed of the title represented by Mr. Gott, he may hâve forgotton 
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it before he purobased of Sparrow and Bush. We think, however, tliat 
ail that the plaintififs oan be called upon to do is to bring home to 
Smith information of their title at any time before he took his deed. 
They are not driven to the impossibility of proving that he had not 
forgotten that information, and even if he had it was a mistake for 
which he should answer and not the plaintiffs. 

A judgment will be entered in favor of the plaintiffs for twenty- 
four twenty-ûfths cl the land in question. 



Fbazbe and another v. Moffitt. 

Oireuit Court, N. D. Nm York. February 1, 1882. 

1. CUST0M8 iJUTiBS— Rev. St. } 2516— Impobtbd Hay. 

Hay is a raw or unmanufactured article, and snbjeot to a duty of 10 per oentum 
ad valorem only. 

2. Samb— Pbotest— Rev. 8t. } 2931. 

When the coUeotor has liquidated the duties on hay at 20 per cent., under 
Rev. 8t. f 2516, a protest " against any greater rate of daties being charged 
upon hay shipped, * * * than at the rate of 10 per centum ad vcâoreth, for 
the reason * * * that no higher rate than 10 per centum can lawfully be 
charged, or hay Imported under the laws of the United dtates concerning du- 
ties on impprts," is BufBcient under Rev. St. } 2931, fActof Jutie 30, "l864, 
0. 14.) 

At Law. 

Kelley é MacRae, for plaintiffs. 

Martin I. Townsend, Dist. Atty., for défendant. 

Blatchfoed, J. This is a suit against the oolleetor of customs at 
Eouse's Point, to recover back duties paid on hay in baies, imported 
from Canada into the United States. There is no duty on hay by 
name, but section 2516 of the Eevised Statutes provides as follows: 

"There shall be levied, collected, and paid on the importation of ail raw or 
unmanufactured articles, not herein euumerated or provided for, a duty of 
ten per centum ad valorem; and on ail articles manufaotured in whole or in 
part, not herein enumerated or provided for, a duty of twenty per centum ad 
valorem." 

Hay is not otherwise enumerated or provided for. The collector 
imposed a duty of 20 per cent, on the hay, as a manufactured article. 
The plaintiffs protested and appealed to the secretary of the treas- 
ury. The ground of the appeal was that the duty should hâve been 
only 10 per cent., because, under section 2516, hay was a raw or un- 
manufactured article. The décision of the collector was affirmed. 
This suit was then brought. At the trial the plaintiffs had a verdict 
for $1,976.86, and the défendant now moves for a new trial on a biH 
of exceptions setting forth ail the testimony taken on the trial. 

1. There is an exception by the défendant as to the sufficiency of 
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tte protest. The protest was "against any greater rate of duties 
being charged upon hay siiipped to or by us from Canada to the 
United States, entered with you or at the customs office at Eouse's 
Point, than at the rate of ten per centum ad valorem, for the reason 
and on the grounds that no higher rate than ten per centum can law- 
fully or properly be charged ou hay imported under the laws of the 
United States concerning duties on imports." There was also a no- 
tice that an appeal would be taken in case of an adverse décision. 
A proper protest, as well as an appeal, are prerequisites to the right 
to sue. Section 3011 Eev. St., as amended by the act of February 
27, 1877, (20 St. at Large, 247.) The protest must set forth "dis- 
tinctly and specifically" the grounds of objection to the décision of 
the collector as to the rate and amount of duties. Section 2931, 
Eev. St. This provision was made by the act of June 30, 1864, § 
14, (13 St. at Liarge, 214,) and is substantially the same as that 
in the act of February 26, 1845, (5 St. at Large, 727,) which required 
the protest to set forth "distinctly and specifically" the grounds of 
objection to the payment of the duties. 

It is contended for the défendant that the protest in this case does 
not comply with the statute, in that, although it objects to paying 
more than 10 per cent., it states no ground except that no more than 
10 per cent, ought to be paid; and that it states only a conclusion of 
law, and leaves the défendant to find out as best he can why it is the 
law. But the protest was made in view of a liquidation of duties at 
20 per cent., which is the "greater rate of duties" referred to in the 
protest. The liquidation at 20 per cent, was under section 2516. 
No other provision of law than that section could possibly apply to 
hay. With section 2516 and the protest before him, the collector 
could not fail to understand from the protest that the rate of 10 per 
cent, claimed in it to be the proper duty was the rata of 10 per cent, 
named in section 2516. 

A mère protest against the payment of the duty exacted is not a 
compliance with the statute. This protest is not a mère protest 
agp.inBt the duty charged. It is a protest against that, with the 
further statement that only 10 per cent, should bave been charged 
on hay. Hay not being enumerated or provided for anywhere, if not 
in section 2516, and the 20 per cent, and the 10 per cent, being put 
in contrast both in the protest and in section 2516, and the collector 
having acted under section 2516 in imposing the 20 per cent., the 
language of the protest fairly referred the collector to the 10 per cent, 
clause of section 2516. A protest is a commercial document, usu- 
ally made in the hurry of business, entitled to a libéral interpréta- 
tion, and not requiring technical précision, while at the same time it 
must show fairly that the objection afterwards made at the trial was 
in the mind of the party and was brpught to the knowledge of the 
collector, so as to secure to the government the practical advantage 
which the statuts was designed to secure. Swamton v. Morton, l 
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Curt. C. C. 294; Kriesler v. Morton, Id. 413; Burgess v. Converse, 2 
Curt. G. C. 216. 

The case oî Steegman y. Maxwell, 3 Blatchf. C. C. 365, is nearer like 
the présent case than any one I hâve been able to find. The plain- 
tiffs imported articles known in commerce as "thread laces," com- 
posed of linen and cotton. The collecter exaeted 25 per cent, duty 
on them as "cotton laces," under Schedule D of the act of July 30, 
1846, (9 St. at Large, 46.) "Thread laces" was named in Schedule 
E, which was a 20 per cent, schedule. The protest was against the 
payment of the 25 per cent., and claimed that the "thread laces" 
were liable to a duty of only 20 per cent. The court held that the 
prptest waa a notice to the collector, adequately distinct and spécifie, 
of the grounds of objection to the payment demanded, and satisfied 
the provisions of the statute. The protest did not say that the 
grouud was that the article was provided for by name as "thread 
laces," in Schedule E, but it named the 20 per cent, and protested 
against the 25 per cent. Schedule É immediately foUowed Schedule 
D, in the same act. In the présent case the proteat names the 10 
per cent, and protests against the 20. The only suggestion against 
it is that it does not say that hay is not an article manufactured in 
whole or in part, and ^hat it is a raw or unmanuf actured article. 
But thèse provisions are in the same section. Iq the case above 
cited it was expressly held that the statute was complied with, al- 
though the protest did not designate the particular schedule and 
name under which the importation should be ranked. 

The principle of the foregoing views is sanctioned by the suprême 
court in Converse v. Burgess, 18 How. 413, where it is said, in regard 
to the protest act of 1845 : "We are not, therefore, disposed to exact 
any nice précision, nor to apply aûy strict rule of çonscruction upon 
the notices required under this statute, It is sufficient if the im- 
porter indicates distinctly and deflnitely the source of his complaint, 
and his design tp make it the foundation for a claim against the gov- 
ernment." The protest in this case must be held to hâve been suf- 
ficient. 

2. At the qlose of the évidence the çdefendant asked the court to 
direct a verdict for the défendant, on the ground that the undisputed 
évidence showed that hay was a manufactured article, and by the law 
subject to a duty of 20 per cent. ad. valorem. The motion was de- 
nied and the défendant excepted, and the case was submitted to the 
jury, which found for the plaintiffs. The défendant contends that 
a verdict, for the défendant should hâve been direoted. 

The hay was pressed in baies ready for market, and not chopped 
up-.fine. It was :mostly timothy hay.used for hocse feed. The usual 
process in regajçà, to tne hay is ,to eut the grass and scatter it by a 
tedder to enable it to dry,, and then rake it up and put it into eocks, 
and let the cocks remaio in the ôeld overnight, and the next day open 
out the cocks to dry, and then put,it in the barn that day., While 
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in the cocks the hay sweats. After it is put in the barn, it miist 
remain there a month before it is dry enough to be pressed and baled. 
The grass must be eut while green to make good hay. If left to dry 
uncut it becomes worthless. When the graBsiseut green it contains 
starch and gluten. After it is eut the beat of the sun and the oxy- 
gen in the air convert the starch into sugar before the hay becomes dry. 
The défendant contends that, on this évidence, hay is a manufact- 
ured article, under section 2516; that hay is a new article trans- 
formed from grass, as much as sugar is from the cane juice or the 
maple sap, or as sait is from the saline brine; that the beat of the 
sun, and the air, and human skill and labor, manufacture the grass 
into hay ; and tbat the verdict for the plaintiffs was not only without 
évidence, but against the évidence. 

I am of opinion that nothing that was done or occurred to the 
grass which became this hay, caused it to be other than a raw or 
unmanufactured article, or to be an article manufactured in whole 
or in part, under section 2516; that the jury were justified in find- 
ing the verdict they did; that the direction to find a verdict for the 
défendant would bave been erroneous; that a verdict for the défend- 
ant would hâve been erroneous ; and that it would hâve been proper 
to direct a verdict for the plaintiffs. 

If hay is a raw article it is liable to only 10 per cent. duty. ^any 
articles are properly called raw wbich hâve undergone some manipu- 
lation. Cotton is pieked from the bolls, and oleaned by ginning, and 
baled. Yet it is raw cotton in the baie. Wheat is eut, and the grai»s 
are threshed out, and then subjected to a cleaning machine, and 
then bagged. Yet it is raw wheàt in the bag. So with other grains. 
The cotton and the grains undergo such change and préparation, as 
exposure to light, and naturel or artificial beat, and air, and the 
manipulation they reeeive, produce or àllow, be it more Or less. Yet 
neither the cotton nor the grains would be said to be manufactured. 
Sait and sugar are new articles. Cotton and grains are the same ar- 
ticles they were when on the plant with its roots in the eartb. 80 
hay is the same article it was when it was stalks of grass with roots 
in the earth. It is dried, to be sure ; but the drying and any conver- 
sion of starch into sugar are mère incidents of the necessary cutting to 
enable it to be stored for food in latitudes where grass cannot be 
found ail the year round. Where it can be so found no hay is stored. 
Dried apples would not be called a manufactured article, though the 
apple is peeled and cored and sliced, and dried by exposure to the 
sun and manipulation. Thè substance of dried apples is still apples. 
The substaiiqe of dried grass or hày is still grass. Change of name 
and manipulation do not necessarily constitute manufacture, within 
the meaning of section 2516. Each case must be decided according 
to its own ciroumstances. The verdict of . the jury in this case was a 
correct one, under the foregoing views, and the motion fbr a new trial 
is denied. 
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CooPER V. New Haven Bteam-Boat Co. 
<District Court, S. D. New York. November 22, 1883.) 

1. JUEISDICTION— COSTS ON DlSMISSAL. 

Thesettled practice of the fédéral courts, upon dismissal for wantof jurisdic- 
tion, has been to disallow costs oa the ground of want of power. 

2. Same— Rev. St. H 823, 983.- 

Whether this rule ia an}' longer applicable, and any want of Dower caa b«î 
deemed to exist under the express provisions of sections 823, 983, of tho Re ■ 
vised Statutes, quœre. 
3. Same— Civil Rights Act— Costs— Rev. 8t. § 975. 

Where an action was brought to recover a penalty under the civil rights act 
of March 1, 1875, and the same is discontinued, upon the récent décision of the 
suprême court holding the act unconstitutional, }iélA, that the défendant was 
entitled to costs, under section 975. Reld, also, that, independent of that sec- 
tion, costs could not be denied through any want of jurisdiction, since this 
court lias jurisdiction of thesubject-matter,and the détermination of the ques- 
tion of the validity of the act. 

Action to Eecover Penalty. 

Alexander é Ash, for plaintiff. 

Owen é Gray, for défendant. 

Beown, J. This action was brought by a colored person to recover 
a penalty of $500 for being expelled on account of his color from the 
dining-saloon of the defendant's steam-boat Continental on the four- 
teenth of February, 1879, in violation of section 2 of the act of March 
1, 1875, (18 St. at Large, 336,) commonly known as the civil rights 
act. The défendant interposed various pleas, including a plea to the 
jurisdiction. The case being called on the calendar of this court for 
trial, plaintiff's counsel stated that the case seemed to be covered by 
the récent, décision of the sapreme court in Robertson v. Memphis é 
G. B. Co. 3 Slip. et. Bep. 18, holding that the act in question was 
unconstitutional» and that he would discontinue the action, olaiming 
theright to do so without costs, on the ground that the court, through 
the unconstitutionality of the act, was without jurisdiction of the 
subject-matter, The défendant claimed the right to costs upon dis- 
continuance, and the question has been submitted to the court for its 
décision. , 

1. It has long been the settled practice in the fédéral l^ribunals not 
to grant opsts in a cause which is discontinued or dismissed on the 
ground that the court has no jurisdiction of the subject-matter. This 
has generaUy been placed on thei ground of want of power in the 
court. The Mfiyor Y.'Cooper, 6 "VV^alL 2é7, 250; Hornthall v. The 
CoUector, 9 Wall. 560, 5'66, and, cases oited; Âbhey v. The Stevens, 
22 How. Pr. 78, 8G : Tke 'Mcbpnald, 4 Blatchf . itTiPenier^ V. A 
Cargo, etc., 15 Fbd. Rbp. 285, 288; Burnham y. Bangeley,îi Wood. & 
M.417,42é. . 

In many of the State tribunals costs in such cases are gîven to the 
prevailing party, where there is jurisdiction of the plaintiff, eyen in 



COOPEB V. NEW HAVEN BTBAM-BOAT 00. 689 

the absence of any state law authorizing it. The subjeot is elabo- 
rately reviewed by Justice Woodbury in the case last cited, and in 
Hathaway v. Roach, Id. 63. There seems to be nowhere any di- 
versity of opinion that where a statuts exists giving costs "to the 
prevailing party " without 'qualification, costs must be allowed, though 
the défendant prevail through the want of jurisdiction of the subject- 
matter. Jordan v. Dennis, 1 Metc. 590; Hunt v. Hanover, S Metc. 
343, 346; King v. Poole, 36 Barb. 242; Donnelly v. LÀbby, 1 Sweeny, 
259, 287; McMahon v. Mutiud Benefit L. Ins. Co. 3 Bosw. 644, 649. 

I hâve recently had occasion to refer to the change made by the 
Eevised Statutes, § 823, in regard to the right to costs. U. S. v. 
TreadweU, 16 Fbd. Eep. 532. That section, in declaring for the first 
time that the following and no other compensation "shall be taxed to 
attorneys, etc., except in cases otherwise expressly provided by law," 
seems to be as broad and unequivocal a statutory allowance of costs 
as is provided by the statute of Massachusetts or by the New York 
Code, giving costs "to the prevailing party." Section 983 of the Ee- 
vised Satutes is taken without change from the fee bill of 1853, (St. 
at Large, 168,) and provides that the fées of the clerk, marshal, and 
attorney, etc., shall be included in the judgment against the losing 
party wherever by law costs are recoverable in f avor of the prevailing 
party." The subséquent enactment of section 823give8 costs "except 
, where otherwise expressly provided bylaw," — ^thatis, by statute; and 
in connection with section 983 it would seem to entitle the prevailing 
party to thèse costs without qualification, unless there is some express 
statutory provision to the contrary; and the authority and power of 
the court to adjudge costs, providing it bas jurisdiction of the plain- 
tiff, would therefore seem to be no longer open to doubt. 

2. But if section 823 of the Eevised Statutes bas made no change 
in the previous right to costs, or the authority of the court to award 
them, the présent case does npt corne within the scope of the féd- 
éral décisions abcv* referred to, denying costs on dismissal for want 
of jurisdiction. Independent of the aot of 1875, which speeially con- 
fers jurisdiction upon the circuit and district courts to try ail ques- 
tions arising under that act, the district court, nnder section 563, 
eubd. 3, of the Eevised Statutes, bas jurisdiction "of ail eiiits for peu- 
alties and forfeitures incurred under àny law of the United States." 
Either the district or circuit court, therefore, bas jurisdiction of the 
subject-matter by act ôf congress, ànd îô authorized to détermine 
ail questions arising thereupon, ineluding the constitutiônality of the 
act imposinjg the particular penalty, and the suit is now dismissed, 
not from any Want of subh jurisdiction, bnt becausé the court holds 
that the aètof congress creating thé' offense and imposing the pen- 
alty is uncoïistitutional, so that no cause of action existSi- The merr 
its of the ûontroversy, in one of its branches, at least, are thereby 
passed upon; and it is determined thât no cause of action exists by 
reason fflmply of the uneonstitutionality of the act; and the case is 
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therefore wholly diffèrent from that of a dismissal, without any ex- 
amination of the merits, on the ground that the court bas no power 
io make any adjudicatioa on the subject. In the récent cases in the 
suprême court I understand that costs hâve been allowed. 

3. Section &75 of the Eevised Statutes expressly provides that "if 
any informer or plaintiff, on a pénal statute, to whom the penalty, or 
any part thereof, if recovered, is directed to accrue, discontinues his 
suit or prosecution, * * * the court shall award to the défend- 
ant his costs." The aet of 1875 is a pénal statute, and the penalty 
of $500 provided by it accrues to the plaintiff, and this suit is brought 
by him to recover that penalty. The case is therefore directly within 
this section, and there is no such want of jurisdiction over the sub- 
ject as can prevent its application in regard to costs, and the de- 
fendant is therefore entitled to costs upon this discontinuance. 



United Statbs v. Eabson. 
'Ditlrict Covrt, S. D. Nm York. June 22, 1883.) 

1. Post-Routes— Lettbb Expbbbs— Skction 3982, Rev. St. — Bboitlab Tiups. 

The streets of New York city being post-routet, section 3982 of the Kovised 
Statutes imposes a penalty upon persQaa makjng provision by express or other- 
Mrise for a delivery of letteiB by regular trips or at stated periods. 

2. SAME— UABE É3TATED. 

The défendant, the proprietorof Hussey's Express, main tained a corps of 
mèssengers employed to collect letters daily from the offices of his customers, 
prepaid by private stamps sold beforehand for that purpose, to take the letters 
as collected to his central office, there Bort over ail letters received, make them 
up into packages, and dispatch them by mèssengers from once to thrlce daily. 
Hdd, such delivéries werenot by " messenger employed for the particular oc- 
casion only," but were delivéries "by regular trips, and at stated periods " 
within the meaning of the statute, for which the défendant was liable to tha 
statutory penalty. 

Action fdr Penalty under section 3982, Eev. St. 

Elïhu Root, D. S. Dist. Atty., for the United States. 

Itastua S. Bansom, for défendant. 

Before Hon. Addison Bbown, J., and a jury. 

Upon plaintiff 's motion to direct a verdict, the court said : 

It bas been reoently decided iu the circuit court of this district that 
the streets of this city are "post-routes" within the meaning of section 
3982 of the Eevised, Statutes. Blackhamv. Gresham, 16 Fbd. Ekp. 
609. In my judgment; the words of section 8982, "by regular tripa 
or at stated periods," apply toand qualify the ffrst clause of that sec- 
tion, as well as the second. The meaning is that, "no person shall 
establish any private express for the conveyance of letters or packets 
by regular trips or at stated periods, or in any other manner make 
provision for such eonveyance by regular trips or at, stated periods. "^ 



UNITED STATES i;. BASSON. 691 

There is no doubt, npoa the évidence, that the défendant has estab- 
lished or made provision for the conveyance of lettera or packets. It 
is also a private express, in the sensé of the statute, because it is 
owned and managed by a private person for his private benefit or 
profit, and not as a branch of the public service or under goverriment 
control. The only question remaining, therefore, is whether this ex- 
press is for the conveyance of letters or packets "by regular trips or 
at stated periods." Upon this point the question is, "What was the 
mode of doing this business?" Was it a part of the design, and was 
it the practice, to deliver letters by regular trips or at stated periods ? 
Section 3992 throws some light on the interprétation and meaning of 
section 3982 by the exception which it makes, viz., excepting the con- 
ve^a^nce of letters by "spécial messenger employed for the partioular 
occasion only," 

If the only mode of doing this business — the only mode of sending 
thèse letters by the défendant — was through spécial messengers em- 
ployed for the particular occasion only, then the verdict should be 
for the défendant. But the messengers in this case were not employed 
by Mr. Easson for the particular occasion only, i. «., a spécial em- 
ployment to carry each letter, but for daily service as a regular busi- 
ness. The différent modes of doing business which the statute con- 
templâtes, are clearly shown in the évidence of - the witness Van 
Zandt, i. e., "He summoned a messenger from the American District 
<]ompany, and sent the messenger' on his own partioular errand." 
That is an example of the conveyance of letters by "spécial messen- 
ger employed for the particular occasion only." The collection of 
letters in a central office and the delivery of them through carriers 
employed for the purpose, in the manner shown in this case, where 
the understanding of customers is, and the business is flo designed 
and arrangea, that sueh deliveries shall be màde daily over the streets 
of the city wherever such letters are directed, constitutes a business 
for a delivery by regular trips and at stated periods, There is no 
controversy hère as to the facts, which belong to that branch of the 
defendant's business. 

For the évidence in this case shows, without contradiction, that a 
partof the defendant's business was to employ a corps of messengers 
for the purpose of going about the city to the stores and offices of ail his 
customers, collecting letters daily, generally two or three times a day, 
for delivery anywhefe between the battery and Harlein; that stamps 
similar to postage stamps weré furnished and sold to such customers. 
beforehand, which, on being affixed to the letters, entitled them to de- 
livery by the défendant aooording to the course of his, business; that' 
the course of his business Tiras to bring ail letters; thuscollected to 
tjie defendant's office, then> sort, them ont into paokageà, imaking up 
■convenient routes fOr delivery, and then dispatching them by mes- 
sengers sent ont for that purpose. Thèse messengers. usually made 
three\eollections,and deliveries daily. Several thôusand letters were 
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usually thus oollected and delivered every day. No one messenger 
went on tbe errand of any particular person, but he took on lus route 
ail the letters of ail tbe persons wliose letters bad been brought to tbe 
«entrai office, which on distribution were going to a particular por- 
tion of the city. From 20 to 40 messengers were thus in constant 
enaployment. To constitute regularity it is not essential tbat the 
minute or hour of the departures of the messengers should be alwaya 
the same. Provision for a delivery daily, once, twice, or tbrice, as 
the case may be, over the streets of the city, wherever wanted, is a 
provision for a delivery by regular trips and at stated periods ; and 
as the branch of the defendant's business above described is plainly 
not within the exception of the statute, i. e., is not a conveyance of 
letters "by spécial messenger for the particular occasion only," upon 
the view of the law entertained by the court, there is no material 
question of fact in dispute to submit to the jury, and a verdict must 
be directed for the government. See Retzer v. Wood, 3 Sup. Ct. Rep. 
164, U. S. Sup. Ct. Nov. 12, 1883. 



DonnblIiiBT and others v. Ivbes and another. 

{Circuit Court, S. D. Ifeio York. March 4, 1882.) 

COPTitiGHT— Vabianoe between TitiiE op Book as Dbposttbd and as Pdb. 

LisHED — Rbv. St. } 49S6. 

A flrm deposited in the office of the librariân of congress the tit]e of a book, 
in the foUowlng words : " Over One Thousand Recipes. The Lake-Side 
Cook-Book; a Complète Manual of Praoticai, Economical, Palatable, and 
HealthfuI Cookery. Chicago: Donnelley, Loyd& Co." The title with which 
the book was published was, " The Lake-Side Cook-Book, No. 1, a Complète 
Manual of Practical, Economical and Palatable and Healthf ul Cookeiy. By N. 
A. D.," — foUowed by the imprint of the place of publication and the name of 
the proprietor, and the notice of the copyright on the title-page. Jleld, that 
the variance was not material, and the title published was deposited in compli- 
ance with Kev. Bt. i 4956. 

In Equity. 

James Watson, for plaintiff. 

Robertson, Harmon é Cuppia, for défendants. 

Blatchfoed, J. On the nineteenth.of April, 1878, Donnelley, Loyd 
& Co., a copartnership firm, deposited in the office of the librarian 
of congress the title of a book, the title or description whereof was in 
the following words: "Over One Thousand Recipes. The Lake- 
Side Cook-Book; a Complète Manual of Practical, Economical, Pal- 
atable, and Healthful Cookery. Chicago: Donnelley, Loyd & Co, 
1878," — the right whereof they claimed as proprietors in oonformity 
with the laws of the United States respecting copyrights. Whatever 
right and title the firm acquired in the copyright it subsequeutly as- 
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signed to the plaîntiff. The finn and the plaintîff, in publishing the 
book, which it is claimed the copyright applies to, hâve always pub- 
lished it with the following title-page : "The Lake-Side Cook-Book, 
Ko. 1; a Complète Mannal of Fraotical, Ecouomical, and Falatable 
and Healthful Cookery. By N. A. D.," — followed by the imprint of 
the place of publication and the name of the proprietor and the no- 
tice of copyright on the title-page. The plaintiff moves for an in- 
junction, before final hearing, to restrain the infringement of the 
copyright. The défendants hâve printed and published a book, the 
body of which is a Verbatim copy, as to matter and type, of the plain- 
tiff's book, and which has the foUovring title-page : "The Home- 
Made Gook-Book ; a Complète Manual of Practical, Eeonomical, Fal- 
atable, and Healthful Cookery. New York: M. J. Ivers & Co., 86 
Nassau street." 

The défendants contend that the copyright is invalid because the 
words "Over One Thousand Eecipes" are not on the title-page of 
the plaintiff 's published book, and are in the title deposited, and be- 
cause the words "No. 1" and "by N. A. D." are on said title-page 
and are not in the title deposited. The provision of section 4952 of 
the Eeviaed Statutes is that the exclusive right secured under a 
copyright is to be enjoyed "upon complying with the provisions of 
this chapter." Section 4953 says that copyrights shall be granted 
"in the manner hereinafter directed." Thére is no , investigation or 
décision by any officer, nor is any grant issued. What is done is to 
be done by the party desiring the copyright. Nothing is to be done 
by any officer, except that the librarian of congress is to give to the 
proprietor a copy, under seal, of the recorded title, when required. 
Section 4956 provides as follows: "No person shall be entitled to a 
copyright unless he shall, before publication, deliver at the office of 
the librarian of congress, or deposit in the mail, addressed to the 
librarian of congress, at Washington, District of Columbia; a printed 
copy of the title of the book * * * for which he desires a copy- 
right." Section 4957 provides that "the librarian of congress shall 
record the name of such copyright book ♦ * » forthwith, in a 
book to be kept for that purpose, in the words following:" The form 
States the fact of the deposit of "the title of a book" on a day named, 
by a person named, "the title * * * of which is in the following 
words, to-wit : (hère insert the title * * *,) the right whereof he 
claims as proprietor, in conf ormity with the laws of the United States 
respecting copyrights." By section 4964, damages for the violation 
of a copyright of a book are made to dépend on the fact of the record- 
ing of the title of the book, "as provided by this chapter." 

It was settled in the case of Wheaton v. Peters, 8 Pet. 691, that 

there can be no exclusive prOperty in a published work except under 

some act of congress; that congress, when about to vest an exclusive 

right in an author, has the power to prescribe the conditions on whiclr 

v.l8,no.l0— 38 
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such right shall be enjoyed; and that no one can avail himself of 
such right who does not substantially comply with the provisions of 
the law. It bas been held to be neoessary to show that the title was 
deposited before publication; that this is an absolute requirement ; 
and that the court cannot disregard the requirement. Chase v. Sa7i- 
born, é Oliff. 306. In Baker v. Taylor, 2 lilatchf. C. C. 82, it was 
held that, under a title deposited in 1846, a printing, on the page 
foUowing the title-page in the book, of a notice that the copyright 
had been entered in 1847, was fatal to the plaintiff 's right. The 
court said : "Even though the failure to publish the statutory no- 
tice arose from mistake, this court would hâve no power to accept 
the intention of the party, in place of a performance, any more in 
respect to the insertion of that notice on the proper page, than in re- 
spect to the deposit of the title of the book." The same principle 
was applied in Struve v. Schwedler, 4 Blatohf. C. C. 23. In Parkin- 
son v. Laselle, S Sawy. 330, it was held, in référence to the deposit 
of the title, that under sections 4962 and 4956, a person can hâve no 
copyright until he has performed that condition. 

In the présent case a certain title was deposited. That title, Ver- 
batim, is not the title-page of the book afterwards published as the 
book to which such title appertained. So, too, a book with a certain 
title-page was published, but no Verbatim copy of such title-page was 
deposited before publication. The title deposited and the title-page 
of the book published, contain in common the name or désignation: 
"The Lake-Side Cook-Book; a Complète Manual of Practical, Eco- 
nomical, Palatable, and Healthful Cookery." The words "Over One 
ïhousand Eeeipes," in the deposited title, are not on the title-page 
of the published book ; and it is shown that there are in the book 
only about 800 recipes. The words "No. 1" and "By N. A. D." are 
iu the title-page of the published book and are not in the deposited 
title. What the statute requires to be deposited is "a printed copy of 
the title." The language is not "a printed copy of the title-page;" 
that is, a printed copy of the page containing the title. Everywhere 
in the statute, in référence to the thing deposited, it is "the title." 
What is "the title?" Section 4957 provides that as soon as "the 
title" is deposited, the librarian of congress shall "record the name 
of such copyright book." Therefore, "the title" to be deposited and 
recorded is "the name" of the book. The record in the librarian's 
book must undoubtedly contain, as the name, the title deposited. 
But the question is as to what is a sufficient title or name to be depos- 
tied and recorded, when it is seen afterwards what is the title-page 
of the book published after the deposit. 

The theory !of the copyright statutes is that every book mnst hâve 
a title OE name or désignation — something short and convenient by 
which it roay be ideiitified in the speech of the people; that that title 
or name must appear on it, or in it, when published, on a title-page 
or its équivalent; and that such title or name must hâve been, before 
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tbe publication of the t)ook, deposited in the designated office. The 
copyright to be proteeted is the copyright in the book. A printed 
copy of the title of such book is required to be deposited, before pub- 
lication, only as a désignation of the book to be copyrighted. The 
title is "a mère appendage, which only identifies, and frequently 
does not in any way describe, the Hterary composition itself, or rep- 
resent its character." The title alone is never proteeted separate 
from the book which it is used to désigna te. Jollie v. Jaques, 1 
Blatchf. 0. G. 618, 627; Osgood v. Allen, 1 Holmes, 185, 193. In 
determining, therefore, wbether this book is proteeted by a copyright, 
the inquiry is whether its title or name was deposited. Its title or 
name is to be gathered from the title or name now given to it and 
appearing on its title-page. There is nothing connected with its title, 
on the title-page, that is not found in the title deposited, except the 
words "No. 1" and "By N. A. D." Everything else, the real name 
and désignation of the book, as found on the title-page, is in the title 
deposited. The words not found in the title deposited are immate- 
rial and no part of title or name. The "By N. A. D." is mère sur- 
plusage, and neither helps nor harms the title. The "No. 1" appears 
to hâve been put in because the same parties, in 1878, copyrighted and 
published a book called "The Lake-Side Cook-Book, No 2." Under 
the foregoing views, the title of the book was deposited before publi- 
cation. The présence, in the title deposited, of the words "Ovei: One 
Thousand Eecipes" is immaterial. They are no part of the substan- 
tial title. When the title was deposited it may bave been intended 
to put into the book over 1,0(30 recipes. That purpose was after- 
wards changed. Yet the book was published with the same title 
substantially. Aside from thiSj it is sufficient if the title of the pub- 
lished book was deposited, without its being necessary that every- 
thing in the paper deposited as a title should be reprodueed on the 
title-page of the book af terwards published. The requirement a^s to 
the deposit of the title having been substantially, in good faith, corn- 
plied with, {Myers v. Callaghan, 5 Fed. Eep. 726, 731, 732,) the ob- 
jection that the statute as to depositing the title was not observed, is 
not tenable. 

There are defeets in the bill flled which must be amended, and 
when that is done the motion for an injnnction tnay be renewed. 
The defeets referred to were pointed eut at the hearing, 
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Van Dbuskn and otters ». Nbllis. 
\Cireu.U Court, N. D. New 7<n-k. Ootober 29, 188L) 

Patents fob Invention»— Rbtssuk No. 8,962. 

There is nothing in the flrst claim in reissue No. 8,962, granted to John E. 
Hetherington, November 11, 1879, for an " improvement in artiflcial honey- 
comb foundations," in view of the inventions already existing which can be 
cousidered patentable. 

In Equity. 

John Van Santvoord, for plaintilîs. 

Horace E. Smith, for défendant. 

Blatohfoed, J. This suit is founded on reissued letters patent 
No. 8,962, granted to John E. Hetherington, November 11, 1879, 
for an "improvement in artificial honey-eomb foundations," the origi- 
nal patent having been granted to him, as inventor, October 1, 1878. 
The following is the spécification of the reissue, including what is 
inside and what is outside of brackets, omitting what is in italics: 

"Figure 1 [represents] is& front view. Figure 2 is a transverse [vertical] 
section in the plane, x, x, figure 1, on an enlarged scale. Similar letters Indi- 
cate corresponding parts. 'i?his invention consista in [a honey-combr founda- 
tion produced from a cake of wax having on each side a séries of hexagonal 
dépressions with flat bottoms, said bottoms forming a contlnuous sheet, from 
each side of which rise the ribs which form the borders of the hexagonal 
dépressions, whereby the cost of such honey-comb foundations is reduced and 
the durability of the article is increased; also,] in the coinbination with an 
artificial honey-comb foundation [produced from wax] of wires [or other 
strands] which pass through the foundation and prevent it from sagging and 
stretchmg, and also strengthen it, thereby making it less liable to breakage 
while being handled; [further.] The invention also consists in the combina- 
tion with a honey-comb foundation [produced from wax] of one or more sup- 
porting wires or strands, extending across the [foundation] cake at suitable 
points to prevent sagging when in the hive and breakage in handling. As 
is well known, artiflcial honey-comb foundations [are produced from] oonsist 
of sheets or cakes of wax, which are pressed between rollers or dies, whereby 
thei sheets receive a séries of hexagonal dépressions, presenting the appearance 
of a honey-comb in section. Thèse cakes or foundations are placed in the bee- 
hiyes, and by this arrangement the bées are caused to build their cells regu- 
larly. [In ail the artificial honey-comb foundations of this classknown to me, 
the bottoms of the hexagonal dépressions hâve been made in the form of an 
inverted pyramid, and, in oi'der to produce this shape, a considérable depth of 
wax is required, and, f urthermore, the opération of forming such foundations 
requires great care. My foundation is made of a cake. A, of wax with a séries 
of hexagonal dépressions, a, the bottoms, 6, of which are flat, and, in fact, 
form a continuous flat sheet, (see figure 2,) from each side of which rise the 
ribs, c, c, forming the sides of the hexagons. In order to give additional 
strength to the flat bottom of each dépression, the ribs, c, on one side of the 
cake, A, are so placed that they unité in the center of one of the dépressions 
on the opposite side, and vice versa, as indicated by dotted lines in figure 1 of 
the drawings. By this arrangement I am enabled to produce artiflcial honey- 
comb foundations with great economy of wax, since the weight of one of my 
flat-bottomed foundations is less than one-half of that of oneof the old founda- 
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cions with pyramidal bottoms covering the same ; and, f urtherraore, my flat- 
bottomed foundations can be formed much easier than those with pyramidal 
bottoms, so that in their production a considérable saving of time and labor 
is effected in addition to the saving in stock. In order to increase thestrength 
of the artificial honey-comb foundation produeedfrom wax, lapply to the same 
a séries of wires, d, d.] It ha-i beenfound, however, that thèse foundations 
stretch or sag when they are put into tJie hive, by which defect their utility is 
greatly impaired. Another objection is that thèse cakes are very frail, and 
conseqiiently they are easlly broken or eraoked while being handled, Referring 
to the drawings, the letter a désignâtes the dépression in the cake of wax, and 
b are theelevated rims or ridges separating thèse dépressions from eaoh other. 
The letters, d, d, indicate a séries of wires which pass through the foundation. 
Thèse wires may be inserted into the sheets of wax before they are pressed 
between the rollers or [the] dies; or they may be inserted during the proeess 
of manufacture, in any suitable manner, the characteristic feature or princi- 
ple of [ray] the invention being that the wires or strands of inelastic material 
are imbedded in the cake or [foundation,] comb, or traverse the .same on 
either or both sides. Thèse wires pass through or are inserted into the foun- 
dation at a distance of aboiit séven-eights of an inch apart. Of course, I do 
not limit niyself to that preci.sè distance; but I haye found that thebest re- 
sult is obtained if the wires are thus placed. By this arrangement I strengthen 
the honey-comb foundAtion, making it less liable to injury while being handled, 
aud also prevent it from sagging or stretching, ["to which foundations of this 
class are snbjected, particularly in hot weather.] Of course, I do not limit 
myself to wires to produce this resuit, since threads or strands of any in- 
elastic or non-expanding material may be used as well. [I do not daim as 
my invention an artiflcial honey-comb foundation produced from a cake of 
wax having on each side hexagonal dépressions with pyramidal bottoms, such 
being old and well-known.] What I claim as new and désire lo secure by 
letters patent is — 1. [As a new article of manufacture, an artifleial honey- 
comb foundation produced from a cake of wax having on each side a séries 
of hexagonal dépressions with flat bottoms, said bottoms forming a continu- 
ons sheet, from each side of which rise the ribs which form the borders of the 
hexagonal dépressions, substantially as shown, ând described. 2.] The com- 
bination, with a honey-comb foundation [produced from wax.] Of wires [or 
strands,] embedded in and passing through the foundation, to increase its 
strength and durability, substantially as set forth. [3] 2. The combination, 
with a honey-comb foundation [made of wax,] of one or more supporting 
wires extending across the [foundation] cake, whereby the sagging of 1;he 
[foundation] cake is obviated when in the hive and the liability to breakage 
in handling is prevented." 

Reading in the f oregoing what is outside of brackets, including 
■what is in italics, and omitting what is inside of brackets, we bave the 
text of the spécification of the original patent. 

The spécification of the original patent does not claim a honey- 
comb foundation having hexagonal depreSsiciris with flat bottoms, 
either mâde of wax wholly or in, part, or made of some other sub- 
stance. The embedded wires are made a necessary feature of the 
first claim of the original, a^d the supporting wires are made a nec- 
essary feature of the second claim of the original. The first , claim 
of the original is eonverted into the second claim of the reissue, and 
the second claim of the original is conyepted into the third claim of 
the reisBue, with the limitation, in the leopnd claim of the reissue. 
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that the foundation i« to be produced from wax, and with the limita- 
tion, in the third claim pf the reissue, that the foundation is to be 
made of wax. The text of the original spécification does not make 
any allusion to the fact that the hexagonal dépressions hâve flat bot- 
toms. But figure 2 of the drawings in the original shows that the 
bottoms are flat, and the spécimen filed in the patent-ofiice with the 
application for the original patent showed it. So, also, the text of 
the original spécification did not allude to the fact that the ribs on 
one side of the cake are so plaoed that they unité in the center of one 
of the dépressions on the opposite side, and vice versa. But that was 
shown in figure 2 of the drawings of the original and in the said spéci- 
men. 

It is shown that the défendant has infringed the first claim of the 
reissue. The main défense is that there is nothing in such first 
claim, in view of what existed before, which was patentable. It is 
admitted that an artificial honey-comb foundation produced from a 
cakeof wax having on each side a séries of hexagonal dépressions 
with pyramidal bottoms, the cake forming a continuons sheet, from . 
each sîdeof which rose the ribs forming thebordersof the hexagonal 
dépressions, existed bèfore. But it is claimed that the foundation 
with flat-bottom dépressions requires less wax, and is thus cheaper, 
besides requiring the consumer to eat a less quantity of artificial comb. 
It is said that where the dépressions hâve pyramidal bottoms, orloz- 
enge-shaped bottoms, the base and the side walls are so thick that 
the bées, in building up the cells, do not thin the wax suflSciently, 
whereas where the bottoms are flat the base is thin and the side walls 
are thin and can be high and sharp, so that the bées utilize the ex- 
cess of wax in constructing the comb, and thus time and labor and 
material are saved. 

The patent granted to Samuel Wagner, No. 32,258, May 7, 1861, 
for "artificial honey-comb," is introduced by the défendant. The 
spécification says: 

"My new manufacture consista in a substitute for the central division' ôr 
foundation of the comb built by bées, either with or without the whole or 
any portion of the walls forming the hexagonal cells projecting from the di- 
vision, which substitute is artiflcially and suitably formed upon both sides or 
faces and of any suitable material which la ausceptible of receiving the de- 
sired and necessary configuration. * * * Figures 1 and 2 of the drawings 
represent my new manufacture in plan, the black lines ahowing the salient 
angles on the obverse aide, from which spring its walla, which form hexagonal 
cells. The red lines show aimilar angles on the reverse side, and the red and 
black lines illustrate the relative disposition of the cells." 

Figures 1 and 2 show that the ribs on one side are so placed that 
they unité in ihe center of one of the dépressions on the opposite side, 
and vice versa. "Figure 1 represents comb foundation suitable for 
the foundation of drone comb, while figure 2 represents that suitable 
for worker comb." The hexagons in the comb in figure 1 are of larger 
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size than those in the comb m figure 2. The spécification then goes 
on to describe apparatns for making the foundation : 

"Figures 3a and 3b are élévations o£ ono of the hexagonal solids, which, 
when used as herein specifled, will produce the eomb foundation shown iii 
figure 1, and in section on an eularged scale in figure 4. A mould is pre- 
pared, similarly to those used in the production of printers' type, in which 
solids are cast which will accurately fill the interior et a newly-formed cell ot 
a natural comb of the kind of which it is desired to form the central divis- 
ion. Numbers of type or solids being produced, they are locked together in 
a form like printers' type, and fac simîles of the assemblage are produced by 
either of the well-knovpn processes of stereotyping or electrotyping. Two of 
thèse stéréotypes or eleetrotypes are made to act, by means of a press or other- 
wise, upon the opposite sides or faces of an interposed sheet of suitable mate- 
rial, vyhich action gives the sheet the configuration desired. It is best to ob- 
tain in this division or foundation sheet a uuiform degree of tenuity, which 
can only be done by closely imitating the natural waxen comb, which is 
effected by so placing the dies that the apices formed at the juncture of the 
three rhomboidal facets of each hexagon shall be exactly opposite the junc- 
ture of the sides of three faeets of adjacent hexagons forming the reverse 
side. The angles of the rhomboidal faceta shôuld be as nearly as possible 
109° and 71°, and the dies should not be permitted to approach each other so 
nearly as to reduce the thickness of the interposed material much less than 
the one-hundredth part of an inch. Should it be deemed désirable to form 
the hexagonal walls of the cells, or auy portion of tliem, the type or solids 
should be formed as seen in figures 3a, 3b, with a band or projection around 
them of about the one two-hundredth part of an inch in thickness, and some 
taper may be.given to the type from the band towarda the rhomboidal facets. 
* * * Anjong the many materials which may be used may be mentioned 
compounds of which vvax forms a part, rubber and gutta percha, and com- 
pbunds of which they, or either of them, are components, papier mâche, etc. 
Thin sheets of métal, reduced to the tenuity of foils, may be used, though 1 
prefer good non-conductors of beat, improvèd by being rendered water^proof, 
if not, so. Very many materials and compounds not mentioned may be used, 
but it is unnecessary herein to attempt to specify them, as my invention is 
not confined to, and is independént of, any particular material. It may be 
mentioned that, with some materials, beat, as well as pressure, may be used 
in shaping the artiflcial comb foundation. Many variations may be made in 
œy invention, which, though not improvements upon it, embody ii» essence. 
For example, the relative arrangement of the impressing dies may be varied, 
so as lo produce a différent arrangemnt of cells on the obverse and reverse 
sides of the coml) foundation from that shown in the drawings, iû Which case 
the thickness of the division plate -would bave to be increasedj provided the 
pyramidal dépressions made by the three rhomboidal facets terminating each 
hexagon were retained. Such dépressions might be' dispensed with, and the 
foundation sheet might be impressed, so as to leave slightly projecting ridges 
of the material from which the sides of the cells can be extended On each side 
of the sheet. But I do not recomraèrid àny departurè f rom the closest imita- 
tion possible of the natural central sheet of the comb as formed by bées. To 
render the artiflcial comb foundation acceptable to the bées, it ia not requisite 
that any portion of the sides of the cells should be formed thereon, as the 
salient angles on either side, formed at the edges of the described dépressions, 
are a sufflcient guide to the bées, and from them they will commence the 
waxen sides of their hexagonal cells. By the employment of my invention 
in bee-bives, perfect regularity of combs and their kind is insured, and the 
production of drones prevented to any extent desired. I propose to take 
honey from store combs built upon my artiflcial foundations, by removing 
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the full combs from the hîves, and by slicing ofE the natural waxen super- 
structure. The artiflcial central portion of thtf comb being then replaced in 
the hive, will be again built upon by the bées, saving to them always the 
élaboration of wax and the time required for the construction of this part of 
the comb, which consumes more time in its natural construction tliau any 
other parts of the comb of equal weight, because fewer laborers cm be 
eiigaged upon it at one time than on other portions." 

ïhe claim of Wagner's patent is this: 

"As a new article of manufacture, artiflcial substitue for the central divis- 
ion of comb built by bées, which présents to them, on both sides thereof, 
guides for the construction or continuation of the sides of the comb cells, 
vviiether the same is constructed with or without the whole or any portion of 
the sides of the cells." 

It is objected to the Wagner patent that it does not speak dis- 
tinctly of a foundation made wholly of wax. It does not exclude 
such a foundation, and suoh a foundation is within the gênerai 
terms of the materials spoken of in it. It names compo(unds of 
which wax forms a part. Foundations wholly of wax, and otherwise 
answering Wagner's description, existed before Hetherington's in- 
vention. Wagner distinctly says that the pyratnidal dépressions may 
be dispensed with, and the foundation sheet, which is necessarily a 
flat sheet, be impressed so as to leave slightly projecting ridges of 
the material. It is true that he says he does not reoommend any 
departure from the closest imitation possible of the natural central 
sheet of the comb as formed by bées. Some persons may prefer pyra- 
midal bottoms; some may prefer flat bottoms. Wagner shows the 
use of either as a mechanical structure. Hetherington, for certain 
reasons, preferred flat bottoms. Others think that such reasons for 
iising flat bottoms are overborne by other reasons for using pyra- 
ûidal bottoms. With the Wagner patent, and with foundation made 
.vhoUy of wax, with pyramidal dépressions, there was no invention 
n the first olaim of the plaintiff's reissue. It was a mère sélection 
>t a form of foundation which Wagner described, besides showing 
how to make it. The use of wax alone in such form, after wax alone 
had been used for the foundation with pyramidal dépressions, did 
Qot make the foundation of that form made wholly of wax a new 
manufacture, or a new invention, in the sensé of the patent law. 

This is an action at law, which has been tried before the court 
without a jury. On the faots, I find generally for the défendant, 
and direct that judgment be entered for him, with costs. 
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HiGEY V. COLXJMBIA EuBBEB Co. 

(Oireuit Court, B. Massat^iusetts. November 22, 1883.) 

Patbntb pob Inventions— Peacticb, 

A. decree in this case, previously entered b}' consent against the défendants 
for nominal damages and coats and a perpétuai injunction, held net to he such 
a gênerai decree in favor of the plaintiil as will allow him to obtain an attach- 
ment for violation of the injunction upon motion. Where a patent bas been 
fully discusscd and undergtood in the trial of the case, and the case has not 
been closed, but' an account is being taken, such a course may sometimes be 
tal^en for convenience and tho saving of expense, but when such ia not the 
case a bill must be âled and the issues made up in the usual way. 

In Equity. 

Gilbert M. Ptympion, lor compiainant. 

F. P. Fish, B. F. Brooks, and H. O. Nichols, for défendant. 

LowELL, J. The plaintiff filed his bill in February, 1883, alleging 
himself to be the owner oftwo patents for improvements in bustles, — 
one granted to Moses K. Bortree, dated February 25, 1873, No. 136,- 
127, and the other to himself as assignée of Henry W. Moulton, dated 
October 17, 1882, No. 266,185, — and that the défendant had infringed 
thèse patents. No answer or other pleadings were filed by the de- 
fendants, and a decree was entered, by consent, for the complainant, 
for nominal damages and for costs, and a perpétuai injunction was 
issued. The complainant now moves for an attachment for violation 
of the injunction, by an infringement of the Moulton patent. The 
patent of Bortree is not in this case, at this stage of it, and should 
not hâve been sued on, as it was surrendered 10 years ago. The de- 
fendants reply to this motion that before the suit was brought they 
had made bustles precisely like those desoribed in the Moulton pat- 
ent of 1882, in ignorance of the existence of that patent, and that 
they understood that those only were complained of ; that thé spéci- 
men of their bustles now produced in court by the complainant, as 
an exhibit of the alleged violation of the injunction, is substantially 
like what was made by them long before the injunction was issued, 
and ever since, but dififerent from the one enjoined, and that it is not 
an infringement of the Moulton patent. 

The plaintiff does not deny that the bustle now exhibited is some- 
what différent from that which was enjoined by consent, but insists 
that it is substantially like it, and an infringement of the Moulton 
patent. Both claims of that patent include in the described combi- 
nation "elastics" attached to an opening in the apron, which make 
the bustle more completely adjustable than it would be without them. 
The défendants do not use thèse elastics in the bustles complained 
of, and the experts differ in their views of their importance to the 
bustle, as described by the patentée. The patent has never been 
construed, either by a court or by the consent of the parties, and the 
infringement dépends upon a construction of the claims. Sometimes 
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a is a great convenience to the parties to bring supposed înfringe- 
ments to the notice of the court by motion; and, if a patent bas been 
fuUy discussed and understood in the trial of the case, and if, in the 
light of that discussion, it is clear to the court that the change which, 
has been made in a machine or a manufacture is merely colorable, 
there is no objection to this course. When a case has not been 
closed, but an account is beingtaken, an arrangement may sometimes 
be made to instruct the master to include the profits received from 
the alleged violation in his account, together with such évidence as 
may be givpn of its construction and mode of opération ; and if the 
issues are reformed so far as need be to meet this newcase, there is a 
great saving of expense. The case upon the patent was closed months 
sinee, and, upon the présent motion for an attachment, no regnlar 
issues are made up, and the évidence is taken ex parte; and it is 
understood that no appelai can be taken from my order. Hayes v. 
Macftèj-, 102 U. S. 121. 

Under the circumetances of the case, the plaintiff cannot justly 
assert that the consent of the défendants amounts to a gênerai de- 
cree in his favor, or will aid me to construe the patent. If he wishes 
to enjoin the bustle now complained of, he must do it by bill in th& 
UBual way. 

Motion denied. 



Bnow and othera r. Lake Shobb & M. S. Rt. Co. 
(Çir<Mit Oowrt, N. D. New York. December 4, 1883.) 

Patent — Tnfkingembnt — Detachbd Piston-Rod. 

Where the spociflcations for a patent showed that one materlal part of the 
invention was the detachment of the piston from the piston-rod, héld, that a 
steam bell-ringer not conlaining this côntrivance did not infringe the patent, 
although the most important f eatures of the bell-ringer were suggested by the 
invention of the patentée. 

In Bquity. 

James A, Allen, for plaintiff s. 

Geo. Payson, J. H. Raymond, and E. S. Jenney, for défendant. 

Wallaoe, J. Although the complainant's patent of June 11, 1872, 
suggests the principal and the most valuable parts of the combina- 
tionfound in the défendant 's steam bell-ringer, the plain and explicit 
language of the spécification requires a construction of the first claim 
which will enable the défendant to escape liability as an infringer. 
The first claim must be limited to a combination in which the piston 
and piston-rod are detached from each other. The patentée doubt- 
less considered that the detachment of the piston and piston-rod would 
assist materially in effecting one of the two expressed objects of his 
invention, viz., the prévention of leakage of steam. To prevent the 

lAffirmed. Bee 7 Sup. Ct. Rep. 1343. 
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escape of steam around the piston-rod, he proposedto confine the 
steam beliind the piston, instead of introducing it into the cylinder in 
front ûf the piston, as was done in bis earlier invention. Accord- 
ingly he located the steam passages behind the piston, and adopted a 
tightly-fitting piston, and in order that the piston might remain tight 
he adopted a detached piston-rod to relieve the piston from latéral 
strain. The spécification states that "the piston is disconneeted 
from its rod to prevent any latéral strain being communicated to it, 
thereby decreasing to some extent the wear of the piston in the cyl- 
inder;" and further, "if the piston is closely fitted it will wear a long 
time with very little leakage, and what there may be will be oaught 
in the annular grooves in the aide of the piston and passed at once 
through the exhaust passages, thus preventing any leakage through 
the piston-rod." The drawings show a detached piston-rod, and ail 
the co-operative devices are conformed and adjusted to a detached 
rod, such as the long sieeve in the cylinder to guide it, and the coUar 
on the end of the rod to limit its movements. It is impossible to ig- 
nore the particular construction of thèse two parts which is thus 
pointed out as material. As the defendant's bell-ringer does not con- 
tain such a piston or piston-rod, infringement is not ahown. 
The bill is therefore dismissed. 



Thb Cm oï Chbstbb. (Two Cases.) 

(District Court, 8. D. New York. November 12, 1883.) 

OOIAISION — IDENTITT OF COLLIDraO VBSBBL — PREPONDERANCE Oï PrCOB". 

The canal-boat B. F. W. being moored in the slip 100 feet inside of the end of 
the wharf, some other steam- tug in a bigh wind got wedged in and across the alip, 
and was for a few minutes thumping and pounding upon the stern quarter of 
the B. F. W., from which four hours afterwards a leak was flrst dfscovered, 
and the C5ty of Chester was afterwards libeled as the colliding yessel. Bhe 
had been past the slip the same moming, but ail her évidence was that she 
had not touched the wharf or entered the slip at ail. Upon her testimony , her 
hourly log, and the libelants' testimony as to the time of the occurrence, hdd, 
that the libelants had not established the identity of the City of Chester as the 
colliding vessel by any such prépondérance of evidance as eutitled them to re- 
cover, and the libels were dismissed. 

In Admiralty. 

J. A. Hyland, for libelants. 

Shipman, Barlow, Larocque é Choate, for claîmanta. 

Beown, J. The testimony in thèse cases is irreconcilablé as to the 
identity of the vessel which coUided with the libelants' boat, the B. 
F. Wade, on March 11, 1881. On the part of the libelants several 
witnesses testify that "the B. F. Wade was moored on the north side 
of pier 46, bows in, with her stern about 100 feet from the end of the 
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pier; that the steam-tug, under a strong north-west wind, came into 
and across the slip, her bows striking against the steam-ship moored 
at the upper side of the sHp, and her stern striking the stern of the 
B. F. Wade ; and that the steamer remained there thumping and 
pounding against the B. P. Wade some 10 or 15 minutes before she 
was able to get clear and back ont. One of the witnesses testified 
that after the steam-tng went away some one called out, "It is the 
City of Chester." Others say that 1;hey read the name aa she lay 
there pounding. 

Some five or six witnesses for the claimant testify that the City of 
Chester, though she had come across the river that morning for the 
purpose of towing the Juno from the slip below, and had passed near 
the end of pier 46, did not touch it, nor go at ail inside of the slip 
betwèen that and pier 47, or come in contact with any boat. The 
canal-boat was so far inside of the slip that it is dififieult to see how 
the steam-tug, having no business in the slip, could hâve got in so 
far, without gross carelessness in handiing, notwithstanding the 
strong north-west wind; and it is not possible that she could hâve 
got so far in thé slip and become wedged in, as it were, between the 
two vessels at her bow and her stern, unable to extricate herself for 
so long a time as the libelants' witnesses testify, without the fact 
being perfectly known and remembered by the elaimants' witnesses, 
if the tug was, in fact, the City of Chester. Among ttie libelants' 
witnesses, one had no interest in favor of the libelants, and two of 
the witnesses for the défense were without interest for the elaimants. 
The examination of the witnesses on either side did not disclose any 
ground for doubting their credibility. Ofcher vessels were proved ta 
hâve come into the slip the same morning, and it was not until four 
or fîvt! hours afterwards that any substantial injury was discovered 
or appreheuded from the drifting of the vessel, whatever vessel it 
was, against the stern of the Wade. Thèse libels were liled about a 
month afterwards. 

It would seem improbable that persons who were présent at the 
time should mistake as to the vessel whieh came against the Wade. 
The fact that the contact came in the ordinary course of vessels 
drifting ih a high wind, and not with any very violent blow, and that 
it did not lead to any appréhension of serious injury at the time, in 
connection with the fact that other tugs were going in and out, leaves 
room for the possibility that the question of what boat it was, was 
not considered until several hours afterwards, when the Wade was 
first found to be leaking; and it may hâve been then that the witness 
heard somè one sing oot, "It is the City of Chester." The witness 
says "that was after ahe had left," which gives some color to the 
possibility that the détermination of which vessel it was that had 
rabbed or had pounded against the Wade did. not specifically arise 
in the minds of the witnesses until the leak was discovered; and if 
the vessel was not supposed to be injured at the time, they might 
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have mistaken in recalling several hours afterwards which of several 
vessels that had been there that morning it was. I refer to this as 
only a possible way in whioh a mistake might have arisen, because 
there are additional circumstances whioh seem strongly to eonfirm 
the several witnesses for the claimants, who assert that they did not 
go inside of the slip at ail ; that af ter laying about five minutes near 
the end of pier 46 she tumed aboat under a starboard wheel, and 
went across the river without touching the wharf or entering the slip. 
Three of the witnesses for the libelants fix the time when the Wade 
was struck with such particularity of circumstance and détail that 
it cannot be held immaterial or be disregarded in considering the 
identity of the colliding vessel. The time as thnis fixed by the three 
witnesses, ail in différent ways, cannot have been earlier than about 
half past 9 a. m. But the City of 'Jhester kept an hourly iog of her 
movements, made up at the time, and filed daily. The Iog of March 
11, 1881, was produced, and it showed that the trip of the City of 
Cheeter from Jersey City to pier 47 was the first that she made that 
day, and was between 8 and 9 a. m., and that between 9 and 10 she 
was towing another vessel at Jersey City. 

The burden of proof is upon the libelants to make out their case 
by a fair prépondérance of évidence. The Albert Mafon, 2 Ped. Ebp. 
821; 8 Ped. Eep. 768. The claimants' witnesses, as I have said, 
are in no way dibcredited. There are no other material circum- 
stances about the transaction in which they are shown by other évi- 
dence to be grossly inaccurate or untrustworthy, so that the court 
has no satisfactory ground for preferring the testimony of the libel- 
ants to that of the claimants, as in the case of The Florence P. Hall, 
14 Ped. Eep. 408. 

Without being able, therefore, to answer satisfactorily the ques- 
tions which arise upon the testimony on either side, I am compelled 
to find that there is no such prépondérance of proof as entitles the 
libelant to recover. 

The libel must therefore be dismissed, with costs. 



BbINE V. LïOKS 

iDintriet Oowt. 8. D. New York. November 24, 1883.1 

1. Sbaman'b Wagbb— Désertion— Section 4596 — Unrbasonabmi Absbkcb — 
punishment. 

Where the assistant engineer of a steamer, knowing that she was on the eve 
of departure, being sent ashore upon an errand, absented himself for an un- 
reasonable period, and the master, after spending a couple of hours in search- 
ing through the plaoe and being unable to flnd him, departed on his voyage, 
leaving the assistant engineer behind, held, that the master was justifled in 
his departure, and was not liable for the subséquent expenses of the seaman. 
Eeld, aXao, that the case was not one "of désertion under the maritime law, . e. 
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leaving the sWp with the intention not to return, but was an aliénée from duty 
without sufflcient excuse, the punishment of which, under section 4596 of the 
Revised Btatutes, subd. 2, is in the discrétion of the court. Held, also, that a 
sufflcient punishinent of the seaman in this case was the expansés to which he 
was^ubjected, and that he should hâve wages pro rata up to the time of the 
departure of the vessel. 
2. Samb— Memokandum Book not a Log-Book. 

Written entries by the qaptain in a metnorandurn book, made a month after- 
waitis from alleged contemporaneoUs entries in penoU, erased, are not entitled 
as évidence to the weight of a log-boolt properly liept, or of written contem- 
poraneons entries. 

In Admiralty. Action for seaman's wages. 

Alexander é Ash, for libelant. 

Beebe & Wilcox, for respondent. 

Brown, J. The libelant shipped at New York as assistant engi- 
neer on the steamer Armsmear, and signed shipping artieles on Octo- 
ber 30, 1882, to be paid $40 for the run to Jaoksonville, Florida, The 
steamer sailed on October 31 st, was obliged to put in at Norfolk, and, 
after remainîng there two or three days, sailed on Sunday, November 
12th, at about 3 p. m., the libelant being then ashore and left behind. 
The respondent claims that he deserted. The libelant dénies this, 
and demands fuU wages to the end of the voyage, and the value of 
his effects and expenses of return. The testimony is very conflicting 
and irreconcilable, The libelant was addicted to liquor ; was intox- 
icated the day before; and, acoordîng to part of the évidence, was 
somewhat intoxicated on Sunday. He says he was ordered by the 
captain to go ashore at about 11 a. m. to obtain a pipe-fitter to repair 
a burst, the person previously sent having been unable to obtain one; 
that the shops were closed, it being Sunday; that he lost no time in 
trying to find a pipe-htter, and returning after about a couple of 
hours, found the ship had left. 

The captain testîâed that he did not send the libelant ashore, ex- 
cept early in the morning, when he went and came back ; that after 
that he had forbidden his going ashore again, as the vessel was about 
to sail. The libelant dénies his being sent early in the morning, and 
states that it was another seaman who had gone earlier for the pipe- 
fitter. The narrative of the libelant is so circumstantial that I am 
in^lined to crédit his statement that he was directed to go for the 
pipe-fitter at about 11 o'clock, and that the captain is probably mis- 
taken in regard to the person whom he had previously ordered to go. 

Taking ail the évidence together, however, I am convinced that the 
assistant engineer's stay ashore was far beyond ail reasonable limits 
wairanted by the errand on which he had been sent. He knew that 
the steamer was on the eve of departing ; he had been ordered to get 
up the fires at 7 in the morning and had done so. If the libelant 
went on this errand at 11 a. m., as he states, it was more than four 
hours before the steamer's departure. In the mean time the captain 
had Bcoured the town in search of him, driving in a carriage and 
calling at numerous places where he thought the libelant might be 
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found, without success; and, not finding him, the isteamer departed 
on her voyage, somewhat after 3 o'clook. 

There are various circumetanees, which I need not détail, which 
satisfy me that the libelant did not intend to désert the ship, — that 
is, départ with the intention not to return,- — but his absence was most 
unreasonably prolonged. The captain made ail reasonable efforts to 
find him, and he was not required, in my judgment, to wait for him 
longer. The captain's entries in his mémorandum book, a month 
afterwarda, from previous pencil memoraiida, are not eniitled to thô 
weight of évidence of a log-book with proper conteraporaneous en- 
tries. As the master was justified in his departure, the: respondent 
is not liable for the board or expenses of return incurred by the 
libelant. Under section 4596 of the Eevised Statutes, subd. 2, which 
it has been held supersedes the provisions of the act of 1790, § ;â, 
{Scott V. Rose, 2 Low. 381, 382,) it is in the discrétion of the court to 
détermine what punishment should be imposed upon seamen for any 
absence from duty withoat leave and without sulfioient excuse. Ab- 
sence prolonged after a reasonable time cornes within this provision. 
I hâve no doubt that the intemperate habits of the libelant wero at 
the bottom of the diffioulty, It does not appear that the vessel in- 
curred any increased expense, and I thinl^ a sufficient. punishment 
will be inâicted on the libelant by charging him! Wîth hïs own ex- 
penses of board and return, and allowiug him wages to and including 
November llth; amounting to |20. To tbis should be added $7 for 
his valise and contents, and $6.50 dedùcted for advânce pay. 
• A decree may be entered for $20.50, with one year's interest, mak- 
ing, in ail, $21.95, without costs. Johnson v. Blanchard, 7 Fèd. 
Eep. 597. 



ïn re Trxjndt and another. 

{Vùtriet Court, 8. D. New 7ork. November 24, 1883.) 

Admibaitt— Costs — Docket Pee— Pétition, 

Where a pétition is filed by persons claimîng a lien on tlie proceeds of a vps- 
sel in the registr;^, and it is referred to a commissioner to talce proof of the 
facts, and exceptions are taken to liis report, fteW, that only. one doclset feecan 
be charged. 

Taxation of Costs. 

Henry D. Hotchkiss, for petitioner. 

Henry N. Tifft, for respondent. 

' Bhown, J. a libel having been filed in this case for the sale and 

partition of the tug John E. Mulford, and a monitipn having been 

issued for ail persons interested, as well as the owners, to appear, 

various claimants having liens on the tug appeared upon the return- 
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day and filed pétitions, etating their claims, and prayîng to be paid 
from the proceeds of the vessel to be derived from her sale when paia 
into the registry of the court. A decree for the sale of the vessel was 
at the same time taken by consent; and, no objection being made, 
an order was taken referring it to a commissioner to take proof of 
the facts stated in the varions pétitions and to report to the court, 
Subsequently, the commissioner reported the testimony taken, and 
bis hnding that the claims should be allowed for the respective 
amounts stated. Exceptions to his report were filed and argued be- 
fore the court and overrnled. In the mean time, the vessel having 
been sold and the proceeds paid into the registry, a final decree in 
the principal case, together with orders for the payment to the peti- 
tioners of their varions claims, are presented to the court for allow- 
ance, together with the question of the costs to which they are sever- 
ally entitled. 

Ëach of the petitioners, as well as the respondent, is entitled to a 
docket fee, inasmuch as th^r claims hâve been required to be proved, 
and the proof bas been heard and their claims aUowed. There bas 
been, however, but one hearing, and consequently but one docket fee 
can be claimed, The Troy, etc., v. Corning, 1 Blatohf. 16, There 
was no "final hearing" prior to the référence, for the référence was 
to take proof of the facts, and the commissioner, in taking the testi- 
mony, acted only as the court would bave done in taking the same 
proof. The hearing before the court upon the oommissioner's report, 
though nominally upon exceptions, was in reality the first and only 
"final hearing" of the cause, as the référence was only to take proof 
of the facts. But if it had been otherwise, and the référée had been 
ordered to hear and détermine, then the hearing before the référée, 
while suf&cient to support a docket fee, would bave left nothing fur- 
ther for the court than a hearing of the spécifie exceptions to the 
oommissioner's report; and upon the hearing of such exceptions no 
docket fee is taxable. Beckwith v. Eaaton, é Ben, 357, 

Without determining whether a second docket fee may not be 
charged where the court, as in collision cases, bas determined upon 
a hearing before it the principal questions of liability, and then orders 
a référence to détermine the damages, it is clear that in the présent 
case there bas been but a single hearing on eaoh pétition, and but 
one docket fee on eaoh can be allowed. 
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MiLLEB V. Tobin. 
(Circuit Court, D. Oregon. December 10, 1883.) 

1, Recobd— What Constituteb, undbb thb Aot of 1875. 

The term "record," as used in sections 3 and 7 of the act of 1875, (18 St. 470,) 
Jield to include the testimony taken and on file in a cause at the time of flling 
a pétition and bond for its removal from a state court, 

2. Jduisdiction dp Statb Godet— WHBiBr it Ceases. 

Upon the flling of a pétition and bond in due form and effect for the removal 
of a cause from a state court, -whether in vacation or term-time, in a case re- 
movablé under the act of 1875, the jurisdiction of the state court ceases at 
once, and dépositions taken thereafter before a référée theretofore appointed 
to take the testimony in the case are no part of the record or proceedinge 
therein. 

8. RiSHT OF Removal by Depbndamt— Not Lost bt Inbufficient Denialb œ 
Answes. 

When it appears from the case made by the complaint that it arises under 
an act of congress, the right of removal by the défendant is not lost by reason 
of insufflcient déniais in the answer. 

4. TiMB FOR FlLUSG PETITION FOR ReMOVAIi. 

A hearing on a demurrer to a complaint, and an order overruling the same 
and allowing the défendant to answer to the meritsof the case, isnot a "trial" 
within the meaning of that term as used in section 3 of the act of 1875, supra; 
but such "trial," whether it be an issue of faot or law, is one upon which a 
final disposition of the case ia made. 

6. "Tkial"and "HBARmo." 

" Trial " is a common-law term, to dénote that step in the case hy which the 
f acts are ascertained, and is always final unless the matter is set aside for cause. 
"Hearing " is anequity term, and may dénote the argument and considération of 
a case at more than one stage of its progress, but when it résulta in an absolute 
disposition of the case it is called " flna! ; " but the term " trial," as used in the 
act of 1875, aupra, comprehends that step or proceeding in a cause at law or in 
equity which results in a final judgment or decree, whether the " trial" be of 
an issue or question of law or fact. 

Suit to Compel a Patentée of Laud to Convey the Same. 

N. B. Knight, for plaintiff. 

James F. Watson, for défendant. 

Deadt, J. This is a motion to remand this cause to the state 
court. A brief statement of the pleadings and proceedings therein 
is necessary to a correct understanding of the points made by and on 
the argument of it. 

On April 6, 1883, the plaintiff commenced suit in equity in the cir- 
cuit court of the state for the county of Klamath, to compel the de- 
fendant to convey the légal title and deliver the possession to him of 
a certain tract of land containing 160.66 acres, and situate in said 
county, — the same being parts of sections 17, 18, and 19 of township 
39 S., and of range 9 E. of the Wallamet meridian, — upon sub- 
stantially the foUowing allégations of fact : ïhat said land is swamp 
and ovenflowed, and on January 15, 187:2, the agents of the state, in 
pursuanas of the act of October 26, 1870, to provide for the sélection 
v.lS.no.ll— 39 
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and sale of the swamp and overflo-wed lands granted to the state by 
the act of March 12, 1860, selected it as such, and gave notice thereof 
to the United States surveyor gênerai and local land-office, and in 
September of the same year sold the premises to the plaintiiï, who 
then paid them 20 per centum of the purchase price thereof, and on 
July 5th said agents, ùpon proof that the plaintiff had reclaimed said 
land, and the payment of the balance of the purchase money, made 
a conveyance of the same to him ; that by the last survey of said 
township, made in 1872 and approved in April, 1873, said land was 
returned as "public land," and on May 3, 1873, the défendant duly 
claimed the same, in the proper land-office, as a pre-emption, and on 
April 2é, 1875, made proof in said office of his compliance with the 
laws of the United States as a settler thereon under the pre-emption 
act, and on October 6, 1875, a patent was issued to him therefor; 
and that the défendant well kriew the land in question was swamp 
and overflowed, and that his proof of compliance with the pre-emp- 
tion act was false and fraudaient. 

On April 24, 1883, the défendant demurred to the complaint be- 
cause it did not state facts sufficient to constitute a cause of action, 
with three spécial assignments to the effect that the suit was barred 
by the lapse of time, and a fourth to the efïeçt that the sale to the 
plaintiff was valid, under the proviso to section 1 of the act of March 
12, 1860, by which the United States reserved the right to dispose of 
any land within the purview of said act, to a settler under the pré- 
emption act, at any time before the title thoreto is confirmed to the 
state ; and on May 22d the same was overruled, with leave to the de- 
fendant to answer to the merits. 

On May 23d the défendant answered the complaint, denying the 
material allégations therein, except that of the sale by the plaintiff, 
and alleging that the plaintiff's proof of réclamation was false and 
fraudulent, and that he never did anything to drain the land or make 
it any more fit for cultivation than it was on March 10, 1860, and 
that the land is "wetter" now than it was then; that the défendant 
has had 10 acres of land under the plow, on which he raised "wheat, 
rye, barley, oats, potatoes, and oabbage," besides five acres in tim- 
othy, and that none of the remainder of said land has ever been eul- 
tivated, either in "grass, cereals, or vegetables;" and that he has put 
improvements thereon of the value of $1,070, consisting of one mile 
of fence, a cabin, corral, bam, and bridge. 

On May 23d se much of the defendant's answer as alleged the f ailure 
of the plaintiff to reclaim this land, and the false and fraudulent char- 
acter of his proof thereabout, was stricken out on motion of the plain- 
tiff. On the same day a replication was ôled in the case, in which 
the défendant is styled "CoUahan," commencing : "The défendant, for 
replication to the defendant's answer," etc. Opposite, in the margin, 
the clerk or eopyist has volunteered this statement: "Errer in the 
name of the défendant." However, the matter is not material now, 
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as the replication only dénies that the défendant acted in good faith, 
and that his improvements were worth mûre than $420. 

On May 24th the state court made an order, "by consent of ail 
parties," referring the case to its clerk, as a référée, to take the testi- 
mony therein. 

On July Slst, and in vacation, the défendant filed a pétition and 
bond in due form and effect for the removal of the cause to this court, 
upon the ground^that it arose under a law of the United States, 
namely, the act of March 12, 1860, aforesaid. On August 3d the 
référée caused notice to be served on the parties that he would pro- 
ceed to take the testimony in the case on ihe 8th inst. 

On August 23d the défendant filed a motion to remove the cause to 
this court, based upon the pétition and bond aforesaid, and on August 
27th, the first day of that terpi, the plaintiff filed a motion for judg- 
ment on the pleadings, which the court took no action upon, but made 
an order removing the cause, and directed the clerk to "make out a 
transcript of ail the pleadings, motions, and orders" of the court and 
deliver the same to the défendant. On the same day the référée re- 
ported that he had taken the testimony in the case on the eighth and 
twenty-third of August, "both parties having rested" on the latter 
day, and submitted the same to the court. 

In his certificate to the transcript, dated September 12th, the clerk 
states that it is a copy of ail "the original pleadings, motions, and 
orders" in said cause, together with the original pétition and bond 
for removal, "excepting the testimony in said cause, which now re- 
mains full and complète in my ofSce, for the reason that the défend- 
ant refuses to pay for a transcript of said testimony. " 

The motion to remand was filed on October 25th, and is based on 
the following grounds : (1) The défendant bas not filed in this court 
a copy of the record as required by law; (2) that this court bas no 
jurisdiction of the parties or subject-matter, because ail the material 
allégations of the complaint are admitted by the answer, and there- 
fore there is no issue in the case involving the construction of an act 
of congress, as alleged in the pétition for removal. 

On November Ist the défendant filed a motion for leave to file a 
transcript of said testimony. This motion was argued and submitted 
with the motion to remand on November lOth. 

The first ground of the motion to remand involves the interpréta- 
tion of the word "record" as used in the judiciary act of 1875. By 
section 3 (18 St. 471) of this act, the party applying for the removal 
of a cause must give a bond conditioned that he will enter in the cir- 
cuit court, on the first day of its next session, "a copy of the record in 
such suit;" and in section 7 further time is given in a certain con- 
tingency for filing "said copy of record in said circuit court." At 
common law the term does not include dépositions or other évidence 
used in the trial of a case, unless they are made a part of the record 
by a bill of exceptions. At one time the mémorial of the pleadings 
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and proceedings ot th,e court ofchancery, when exercisîng equity ju- 
risdiction, was nofc thought to hâve the dignity and effect of a record, 
nor was the court considered a court of record, as its power to fine 
and imprison was denied. 2 Bac. Abr. 392, note; 4 Inst. 84. Bu*; 
in the progress of time, and the growth of the equity jurisdiction of 
the court, the equality of the eame in this particular with the com- 
mon-law courts has been tacitly conceded or declared by statute. 
Story, Eq. Jur. § 547. 

The statutes concerning writs of error and appeals use the term in 
apparently the same sensé, and so as not to include the testimony 
merely on file in the case. By section 997 of the Eevised Statutes it 
is simply provided that there shall be returned with a writ of error an 
"authenticated transcript of the record," while by section 698 it is 
provided, in appeals in cases in equity, that there shall be transmit- 
ted to the appellate court a "tranBcriJ)t of the record," and also 
"copies of the proofs." 

In the case of a removal under section 12 of the act of 1789, (1 St. 
79,) the application had to be made at the time of the defendant's 
appearance, and copies of the "process" against him were reqaired 
to be filed in the circuit court, which included the déclaration or other 
paper by which the suit was commenced in the state court. Martin 
v. Kanouse, 1 Blatchf. 149. But in a removal under the act of 1865, 
and the amendment thereto of 1867, (14 St. 306, 558; section 639, 
Eev. St.,) the application may be made at any time before the trial 
or final hearing of the cause, and the party causing the removal is 
required to file in the circuit court "copies of the process against him, 
and of ail pleadinga, dépositions, testimony, and other proceedings in 
the cause concerning or afïecting the petitioner." 

Considering the nature of the provisions on this subject in the acts 
prior to that of 1875, and the apparent purpose and intent of ail of 
them to provide for the removal of a cause as it may stand in the 
state court when the pétition for such removal is filed, my opinion is 
that the term "record," as hère used, ought to be held to include the 
process, pleadings, dépositions, etc., as set forth in détail in the act 
of 1866, on file in the cause at the time of removal. What has been 
duly or regularly done in the cause up to that time is a part of it, 
and ought not to be separated from it on a removal for trial in the 
circuit court. Technically speaking, a déposition may not be a part 
of the "record," even in a suit in equity; but it is a part of the cause 
upon which its correct détermination may dépend, and for this pur- 
pose ought to be considered a part of the "record." But it is con- 
tended by the counsel for the défendant that, even upon this construc- 
tion of the statute, the dépositions in question are no part of this 
record; because (1) the jurisdiction of the state court ceased upon 
the filing of the pétition for removal on July 31st, while the déposi- 
tions were not taken until between the eighth and twenty-third ot 
August ; and (2) that even if its jurisdiction did not cease until Au» 
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gust 27th, the first day of the term next foUo-wing the filing of the 
pétition, when it made the order for removal, still, although it ap- 
pears from the file-marks of the clerk that the report of the référée 
was filed on that day, it does not appear that it was filed before the 
order of removal was made. 

It is suggested by counsel for the défendant that the clerk of the 
state court, who was also the référée in the case, is desirous of hav- 
ing it appear that thèse dépositions are a part of this record, so that 
he may receive the fées for taking and copying them. In the order 
of removal the court directs the clerk to make a transcript or copy of 
the record, containing "ail the pleadings, motions, and orders," 
but is silent as to testimony. In the certiflcate of the clerk to the 
transcript, some pains are taken to show that it does not contain the 
testimony in the case, which it is therein stated "now [September 
12th] remains" in the clerk's of&ce; but when it was/fed therein, if 
ever, is not stated. But it is not material what the fact is in this 
particular. The jurisdiction of the state court ceased on the filing 
of the pétition and bond, and the power and authority of the référée 
nnder the order of référence then came to an end also. The sub- 
séquent order of removal was not the cause of the court's losing its 
jurisdiction. At most, that was only a convenient mode of manifest- 
ing its acceptance of the pétition and bond, as required by sec- 
tion 3 of the act of 1876, and took effect by relation from the date 
of filing the same. 

In Osgood v. Chicago, etc., Co. 6 Biss. 344, Judge Dbummond held 
that a pétition and bond filed in vacation, for removal of a cause, had 
the like effect as one filed in term-time, and that upon the filing of 
the same the jurisdiction of the state court ceased. And in Railroad 
Go. V. Mississippi, 102 U. S. 141, Mr. Justice Haelan, speakiug for 
the court, said : "It [the state court] was entirely without jurisdiction 
to proceed after the présentation of the pétition and bond for re- 
moval." To the same effect is the ruling in Kern v. Huidekoper, 103 
U. S. 492 ; Railroad Co. v. Koontz, 104 U. S. 14; and Steam-ship Co. v. 
Tugman, 106 U. S. 122 ; [1 Sup. Ct. Eep. 58.] And it matters not that 
the parties appear to hâve gone before the référée and engaged in tak- 
ing this testimony in pursuance of a notice from him to that effect, after 
the présentation of the pétition and bond. This may hâve been donc, 
80 far as the défendant is concerned, for divers reasons ; and having 
been required by the référée to appear, he was entitled to do so, if 
he thought best, and lost no right by so doing. His action in this 
respect cannot hâve the effect to restore the jurisdiction of the state 
court. Ry. Co. v. Koontz, supra; Ins. Co. v. Dunn, 19 Wall. 222. 

The second ground of the motion is a novel one. This case, it is 
admitted, arises under an act of congress. Both the claim of the 
plaintiff and the défense of the défendant, apart from that of the 
lapse of time, so arise, — the former under the swamp land act of 
March 12, 1860, (12 St. 3,) and the latter under the pre-emption act. 
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The case made by the plaintiff is clearly one of national jurisdiction, 
and removable to this court by either party under the first clause of 
section 2 of the act of 1876. But admitting this, the plaintiff con- 
tends tbat the défendant, by the use of a conjunctive or literal déniai 
in his answer, as tbat the land is not swamp and overflowed, or that 
the defendant's proof of compliance with the pre-emption act was not 
false and fraudaient, bas impliedly admitted that the land is either 
swamp or overflowed, and that the proof is either false or fraudulent, 
and therefore has not denied that the land is either swamp or over- 
flowed, or the proof false or fraudulent, but only that the former is not 
both swamp and overflowed, and the latter false and fraudulent; and 
that, therefore, he has admitted the plaintiff's case, and therefore 
there is no issue in the pleadings involving the construction of an act 
of congress, and therefore there is no case for removal; citing Sco- 
vill V. Barney, 4 Or. 288; Moser v. Jenkins, 5 Or. 447; Kuhland v. 
Sedgivick, 17 Cal. 123; Woodworth v. Knowlton, 22 Gai. 164. But I 
think it is a mistake to say that the right of removal in this case dé- 
pends upon the nature of the issues or défense made by the de- 
fendant's answer. As soon as the suit was commenced, and before 
there was any défense made in the case, or it was known there would 
be any, the right of removal attached, and continued until the time 
for filing the pétition for removal expired. It may be that after a 
faflure to answer, which in effect confesses the plaintiff's cause of 
action, or an answer which expressly confesses it, that the right of 
removal is gone, there being no longer any dispute or contention be- 
tween the parties. The admission takes the place of a "trial," and 
a pétition for removal must précède the one as well as the other. 
But so long as the answer does not expressly admit the plaintiff's 
cause of action, but makes or attempts to make a défense thereto, 
however unskillfuUy stated or insufi&cient in law, the right of removal 
is not prejudioed thereby. Nor do I think that the allégation that 
this land is "swamp and overflowed" should be classed, for the pur- 
pose of depial, in the same category with a simple allégation as to 
time or amount, or of the commission of an act unlawfuUy or with a 
particular interest, in which case a mère literal déniai of the alléga- 
tion is not deemed sufficient to controvert it. 

Besides, the phrase "swamp and overflowed," as defined by section 
2 of the Arkansas swamp land act of 1850, is merely the équivalent 
of the phrase "wet and unfit for cultivation," and therefore land 
which istoo "wet" for cultivation is "swamp and overflowed," whether 
ihe water flows over it or stands upon it. In this sensé the adjectives 
"swamp" and "overflowed," taken together, qualify the noun "land" 
in but one particular, — express but one fact conceming it, — that is, 
it is too wet for cultivation, and this may be traversed by a literal 
déniai. As what is false is not necessarily fraudulent, particularly 
as to the person who may use the falsehood without being aware of 
its falsity, the adjectives "false" and "fraudulent" may express dif- 
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ferent qualities of the noun "proof," and therefore a literal déniai of 
the allégation that the defendant's proof of complianee with the pré- 
emption act was "false and fraudulent," is not well controverted by the 
literal déniai thereof in his answer. But admitting that thèse déniais 
are insufficient, and that the plaintiff is entitled to a judginent on the 
pleadings, or a decree on the bill and answer, still the défendant 
•was entitled to remove the cause into this court, and hâve that ques- 
tion, as well as any other that may arise in it, determined hère. 

A motion was made by the plaintiff in the state court for a judg- 
ment on the pleadings, after the filing of the pétition for removal, but 
the court does not appear to hâve taken any notice of it, for the rea- 
son, presumably, that its jurisdiction over the case, except, perhaps, 
to give direction to the clerk for the deliyery of the copy of the record, 
was gone. Again, the défendant may a^k leave to amend his answer 
in this particular, if it is thought material, and no court would refuse 
such an application, if made before the trial or motion for judgmènt 
was decided. Besides, upon an application for judgment on the 
pleadings, or a hearing of the cause on bill and answer, the question 
will arise as to whether the United States, by the proviso to section 
1 of the act of 1860, did not reserve to itself the right to dispose of 
any swamp and overflowed land' in Oregon, under any law theretofore 
enacted, — as the pre-emption law, — at any time before a patent was 
issued therefor to the state, as providéd in section 2 of the Arkansas 
act of 1850; and whether the condition of this land, as to being 
swamp and overflowed or not, has not been conelusively determined 
against the plaintiff by the department of the interior in receiving 
and allowing the application of the défendant to enter the same under 
the pre-emption act, and the issue of a patent thereon to him. Cahn 
v. jBarnes, 7 Sawy. 52; [8. G. 6 Fed, Rep. 326.] 

On the argument counsel for the plaintiff made another point that 
is not in the motion; namely, that the application for removal of the 
ca'Use having been made after the hearing on the demurrer to the 
complaint, and the order overruling the same, was not made before 
the "trial" of the cause, and therefore came toc late. It may be ad- 
mitted that a hearing and détermination of a cause upon a demurrer 
to the complaint is a "trial" of the same within the meaning of that 
term as used in section 3 of the act of 1875, But if, upon the hear- 
ing of the demurrer, the same is overruled, but, instead of the courts 
giving judgment upon the complaint for the plaintiff, it makes an 
order allowing the défendant to answer or plead to the merits, I do 
not think there has been a "trial" of the cause within the meaning of 
the act, so as to preclude the right of either party to apply for a re- 
moval of the same. The "trial" contemplated by the act is a final 
one, in which the cause, as far as the judgment of the state court is 
concerned, is ended. In the act of 1866, supra, the language used 
is "trial or final hearing," and in that of 1867, supra, it is "final hear- 
ing or trial." In the Éevised Statutes, § 639, subs. 2 and 3, the 
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language of the first act is used. But I regard the différence between 
them as one merely of collocation of words and net sensé. "Trial" is 
a common-law term, and is commonly used to dénote that step in an 
action by -which issues or questions of fact are decided. It was also 
formerly applied to the hearing on a demurrer, as the trial of an is- 
sue of law. It is always final unless the verdict or resuit is set aside 
for cause. "Hearing" is an equity term, and is properly applied to 
the argument and considération of a case at the several stages of its 
orderly progress, but when applied to that upon which the case is ab- 
solutely determined, — disposed of, — it is qualified by the word "final." 

In Ins. Co. V. Dunn, supra, it was held, under the act of 1867, 
that where, by the local law, the défendant, after a verdict against 
him, was absolutely entitled to a "second trial," on giving bond to 
abide the judgment of the court, and he did so, that he might there- 
after remove the cause to the circuit court. In delivering the opin- 
ion of the court, Mr. Justice Swatne said : "It [the statute] was in- 
tended to permit the removal at any time before a hearing or trial, 
final in the cause as it stood when the application for the transfer 
wasmade." 

The act of 1875 simply uses the word "trial," — providing that the 
pétition for removal of a cause shall be filed "before the trial thereof, " 
whetber it is an action at law or a suit in equity, — and should be 
construed as only applicable to that step or proceeding in the prog- 
ress of the case which results in a final disposition of it. And so, 
in my judgment, when a cause is submitted to a jury and no ver- 
dict is given, or the one given is set aside, or when a cause is heard 
upon a demurrer, and no final judgment or decree is given thereon, 
but leave is given to amend or answer over, as the case may be, 
there is no "trial" within the meaning of the act, and therefore, at 
any time before a trial of an issue of fact or law which results in a 
final disposition of the case, and during the term at which suoh trial 
may be had, a party entitled to remove the same may file his péti- 
tion and bond therefor with effect. See, also, the cases of Yulee v. 
Vose, 99 U. 8. 544; Removal Cases, J.00 U. S. 473; and Hewitt v. 
Phelps, 105 U. S. 395. 

The motion to remand is denied, and also the motion to file the 
testimony taken before the référée after the pétition and bond for 
removal were filed. 
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RKNSSËLAER & s. R. Co. V. BENNINGTON & R. R. Co. 
{CiTcuU Court, D. Vermnni. December 6, 1883.) 

ifEDERAIi CtoUKT — InJUKCTION TO BTATE COURT. 

Section 720 of the Revised Statutes of the United States, providing that the 
•writ of injunction shall not be granted by any court of the Uuited States, to 
stay proceedings in any atate court, except in cases of bankruptcy, prohibits 
the fédéral courts from enjoining a suit in a state court because of the uncon- 
stitutionality of a statute upon which that suit is founded. The proper rem- 
edy is by writ of error. 

In Equity. 

John Prout, for orator. 

Edward J.Phelps, for défendant. 

Wheelee, J. Thia bill is brought to restrain the défendant from 
entering upon the railroad of the orator under the provisions of an 
aot of the législature of Vermont, passed in 1868, entitled "An aot 
authorizing the Bennington & Rutland Eailroad Company to extend 
their railroad to West Butland." Laws Vt. 1868, No. 137, p. 203. 
There is no allégation in the bill, nor admission in the answer, nor 
évidence tending to show, that the défendant has threatened or in- 
tends to enter upon or interfère with the orator's railroad in any 
•way except under and strictly according to the provisions of that act. 
The sole ground for relief set up or claimed is that the act is beyond 
the reach of the power of the législature, and void, so that it fur- 
nishes no authority to the défendant to make the entry, or to take the 
proceedings provided for in the act to perfect the right of entry. 
The aot, in terms, gives the défendant the right to enter upon that 
part of the orator'a road between Eutland and West Eutland with 
engines and cars, and to transport marble and other freight thereon, 
paying for the use of the road two cents per ton per mile upon the 
freight. Section 7. It is further provided, however, that thia right 
conferred shall be exercised under such reasonable rules and régula- 
tions as may be established by the managers of the orator's road, and 
be necessary to the safety of life and property, and to enable both 
parties properly to transact their business on the road ; and that in 
default of the making, by the orator, and furnishing, such régula- 
tions to the défendant for 30 days, or on the making of unsatisfactory 
régulations, proceedings may be had in the suprême court of the 
state for making and enforcing such régulations. 

The orator suffered the 30 days to pàss without making the rules 
or régulations, and allèges in the biU that the défendant threatens to 
take proceedings in the suprême court to hâve them made and estab- 
lished; and the défendant, in its answer, admits that it intended to 
commence, and sets forth that it now has commenced, such proceed- 
ings. Thus, as the case now stands, the orator has no reason to 
f ear, and is not exposed to, any interférence with its road or franchise 
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otherwise than as may be authorized by the proceedings in tlie su- 
prême court. The prayer of the bill is that the défendant, its officers, 
agents, and workmen, may be restrained from running with its engines 
or cars upon this part of the orator's road, and that it, its officers, 
agents, attorneys, and solicitors, may be restrained from making ap- 
plications to the suprême court of the state to bave rules and régu- 
lations for the running upon that part of the road by the défendant 
made and established, and for further relief. As no action or inter- 
férence except siich as may be authorized and had under the proceed- 
ings in the suprême court is threatened or apprehended, there is no 
relief to which the orator is hère entitled unless it is relief from those 
proceedings. The prosecution of those proeeedings, or the carrying 
out of such order or decree as the suprême court may make upon them, 
must be restrained, if any thing effectuai is to be done in this case. 
The restraint of the exécution or complète fulfiUment of proceedings 
of a judiciàl nature is in effect the same as the restraint of the pro- 
ceedings themselves. Deitzsch v. Huidekoper, 103 U. S. 494; French v. 
Hay, 22 Wall. 250. 

In section 720, Eev. St., it is provided that the writ of injunction 
shall not be granted by any court of the United States, to stay pro- 
ceedings in any court of a state, except when authorized in bank- 
ruptcy proceedings. This provision of the statutes is strictly applied 
whenever the restraint of any independent proceedings of a state 
court is attempted. Haines v. Carpenter, 91 U. B. 254; Dial v. 
Reynolds, 96 U. S. 340. Suits in state courts, wherein it was at- 
tempted to defeat the resuit of proceedings in the fédéral courts, 
hâve been enjoined in the fédéral courts on the ground that such courts 
must hâve fuU control over the enforcement of their judgments and 
decrees, as well as of the rendering of them. Deitzsch v. Huidekoper, 
supra; French w.Hay, supra. Mr. Justice Bbadlby, in delivering the 
opinion of the court in Haines v. Carpenter, said: "In the first place, 
the great object of the suit is to enjoin and stop litigation in the 
state courts, and to bring ail the litigated questions before the circuit 
court. This is one of the things which the fédéral courts are ex- 
pressly prohibited from doing." The rights of citizens of other 
states to hâve their litigation génerally, and the rights of ail to hâve 
fédéral questions, tried in the fédéral courts, are provided for by the 
statutes relating to the removal of cases from the state to the fédéral 
courts, and to writs of error from the suprême court of the United 
States to the highest courts of the state, ànd are not left at ail to be 
effectuated by injunction from one court to the other. 

This conclusion reriders the examination of the constitutional ques- 
tion hère unnecessary, and in fact improper. For this reason the 
bill cannot be entertained. 

Let a decree be entered dismissing the bill, with costs, but without 
préjudice. 
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Jones v. Van Doren and others. 

{Circuit Court, D. Minnesota. November 30, 1883.) 

EviDENCB— Oral Trusts— Statutk of Fbauds— Parol-Evidence Rôle. 

The statute of frauda and the rules of évidence will not allow a deed absolute 
on its face to be cUanged into one of trust, iu the absence of fraud. accident, 
or mistake. 

Demurrer to Bill of Complaint. 

The relief prayed for is an acoounting, and permission to redeem 
from a foreclosure of a mortgage on certain real estate. 

The bill allèges that the complainant is the widow of Kobert H. 
Jones, who died in April, 1863, intestate, leaving surviving him the 
complainant, and Samuel J. Jones, his son, and only heir at law; 
and that at the time of his death the said Eobert H, Jones was seized 
in fee of an undivided one-quarter part of certain real estate in Kam- 
sey county, Minnesota; that upon the death of the said Eobert H. 
Jones, the complainant, as hia widow, became entitled to the dower 
right and interest in the said real estate of which he so died seized, 
viz., a life estate in one-third part thereof; and that the said de- 
fendant Samuel J. Jones became vested with the title in fee thereof, 
subject to the plaintifiF's said dower right. The bill then allèges that 
while the complainant was so seized of said estate she was in- 
formed that the lands were about to be involved in litigation, and 
having little or no knowledge of business, and being averse to having 
her name complicated in any lawsuits, and depending upon the abilitj 
and integrity of her son, said Samuel J. Jones, to conduct any business 
and défend any lawsuits that might arise out of the ownership of said 
dower interest, and merelyforthe purposeof faoilitating the manage- 
ment of such business, and not with any design or intention of divest- 
ing herself of any interest in the said land, on January 30, 1866, 
at her son's request, conveyed by a quitclaim deed her dower in said 
interest; and further allèges that her son, Samuel J. Jones, took and 
accepted said deed under the express understanding and agreement to 
and with her that he was to receive the same to enable him better to 
conduct any business oonoerning the lands, but not in any way to ac- 
quire any estate in the dower interest. Then the bill allèges that in 
Âugust, 1871, B. £. Galusha, administrator of the estate of one An- 
drew J. Jones, commenced a suit in the Eamsey county common 
pleas court against the said Samuel J. Jones and others, for the ben- 
efit of the creditors of the said Andrew J. Jones, who was the grantor 
of said Eobert H. Jones of said lands, for thé purpose of setting aside 
the deed from the said Andrew J. to the said Eobert H,, which suit 
was succéssfuUy defended and defeated, and the purpose of the said 
deed of thé plaintiff to the said Samuel J. Jones thereby accom- 
plished ; but that her said interest was never reconveyed to her, nor 
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did slie request the same to be conveyed. The bill then allèges that 
in October, 1871, William E. Marshall and others, part owners of said 
lands, eommeneed an action in the district court of Eamsey countj' 
for the partition of the same, and that a final decree of partition was 
made therein, whereby there was set off in severalty to the said Sam- 
uel J. Jones, as and for his partition thereof, certain tracts, whieh 
are described in the bill. It is then alleged that on the twenty-fifth 
day of July, A. D. 1871, the said défendant Samuel J. Jones exe- 
cuted his promissory note for $10,000, payable in six months from 
date, with interest at 10 per cent, per annum, payable semi-annu- 
ally to the order of William H. Van Doren, husband of the défendant, 
Matilda A. Van Doren. 

The considération for the note and mortgage is alleged to hâve 
been the liquidation of an indebtedness of $3,600, due from said 
Samuel J. Jones to the said Matilda A. Vac Doren, and secured by 
mortgage on lands in Illinois and lowa, also the payment of a cer- 
tain mortgage in favor of one Samuel A. Briggs on said lands in 
Minnesota, (amount not stated,) and certain money loaned at the 
time by said Matilda A. to said Samuel J. Jones. 

It is charged that the said Matilda A. and her husband knew of 
the alleged facts and circumstances under which the plaintiff con- 
veyed her said dower interest to the said Samuel J. Jones, and that 
they and the said Samuel J. Jones conspired together to defraud the 
plaintiff eut of her said interest, and vest the title to said lands in the 
said Matilda Van Doren, freed from plaintiff 's right of dower therein, 
and that said $10,000 note and mortgage was a scheme whereby to ac- 
oomplish that end. As a part of said conppiracy the bill charges 
that on the twenty-sixth day of August, 1876, (over four years after 
the note fell due,) the said Matilda A. Van Doren eommeneed an 
action in the district court of Eamsey county for the foreclosure of 
said mortgage, and that such proceedings were had therein that on 
the fourteenth da,y of October, 1876, by and under decree of said court 
in said suit, ail the lands which had so been set off and allotted 
to said Samuel J. Jones, in severalty, by said partition suit, were 
sold under said foreclosure, and were ail purchased and bought in 
by said Matilda A. Van Doren, exçept one tract of about 10 acres, 
which was purchased by E. B. Galusha, and that on the twenty- 
second day of May, 1880, a final decree was entered in said fore- 
closure suit, and the title to said lands vested in the said purchasers. 
And further allèges that complainant, on December 15, 1876, paid 
taxes of 1872 and 1873 on one-fourth of ail said lands, believing 
she owned her one-third dower right therein. The bill states that 
in said foreclosure suit the ftmount found due npon said note and 
mortgage, including costs of suit, was $8,745.14, and that the said 
lands purchased by the said Matilda A. at said foreclosure sale were 
sold to and purchased by her for that sum and no more. It is also 
alleged that in 1881 the said Matilda A. sold 40 acres of said land 
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to William E. Marshall, a hona fide purohaser, for $10,000, and that 
Bhe still holds the title to the balance bo purchased by her at said 
foreclosure sale. The plaintiff also allèges that she waa not a party 
to said foreclosure suit, and did not know of the same, nor of said 
mortgage, until long after the termination of said suit. 

J. M. Gilman and W. G, Orant, for demurrer. 

Bigelow, Flandrau d Squires, contra. 

Nelson, J. It is necessary to the success of the eomplainant, upon 
the admitted facts, that the défendant should be divested of the légal 
title obtained by the purchase at the foreclosure sale. The défend- 
ant stands in no better position than the son of the eomplainant, and 
to sustain the bill the court must déclare the deed to the son, abso- 
lute and unconditional on its face, a mère power granted by the 
mother, or that he held the land in trust for her. Thô complain- 
ant's solicitor insists the conveyance was a power to do some act in 
relation to real estate, and appears to disclaim that a valid trust 
was created, either express or resulting. The légal title confessedly 
passed by the quitolaim deed. There is no express trust declared 
in the deed ; and the purpose for which it is claimed the deed was 
given is not one which could be the subject of an express trust by a 
conveyance from the mother to the son. There could be no resulting 
trust, for the payment of taxes, as alleged in the bill and admitted by 
the demurrer, is not satisfactory évidence to prove it; besides, the 
deed from eomplainant to her son réfutes it. The statute of frauds 
and the rule of évidence will not permit a deed absolute on its face 
to be changed into one of trust by paroi, unless there be fraud, acci- 
dent, or mistake. There is nothing of the kind charged in the bill; 
indeed, the allégations are that the deed was executed voluntarily, 
and without accident or mistake or fraud on the part of her son in 
procuring it, and that it was given merely for the purpose of ena- 
bling her son to défend the title to the premises against a tbreatened 
suit attacking the same. Is it a mère power to act for her in the al- 
leged threatened litigation ? It may be conceded that when a trust 
is properly created, which is not authorized by the statute, it can be 
sometimes sustained as a power, but it must be a pow'er recognized as 
valid by the law relative to powers, and the deedmnst oontain a suita- 
ble clause granting the power. '■ 

There is nothing in the deed from the mother to her son expressing 
any design or intention to grant anything différent frofû what was 
conveyed, and this bill cannot be sustained, in my Opinion, withoat 
overtuming a rule of law and évidence estàblished for the security 
of ail property. Consult Noël v. Noël, 1 lowa, 423; .SatZi/v. Ellis, 
2 lowa, 59; 21 Pa. St. 263; 10 Allen, 15; Eév. St. Minn. "Uses 
and Trusts," ce. 63, 64^ defining powers. 

It is not necessary to consider the other questions presented. De- 
murrer sustained, and decree ordered dismissing bill. 
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West ». Homb Ins. Co. and another. 

'Circuit Court, D. Oregon. December 12, 1883.) 

1. Vérification op Answbk bt Fohemn Insubance Company. 

A foreign Insurance company that has appointée! an agent hère upon 'whom 
process may be served for it, as provided in sections 7 and 8 of the foreign cor- 
poration act, (Or. Laws, 617,) is not absent from tlie state, so that any agent or 
attorney thereof may verify its answer to a complaint; but such aaswer 
inust be verifled by the agent appointed under tlie statuts to stand for the cor- 
poration, or by some other agent or attorney who iias personal knowledge of 
the facts involved in the allégations therein. 

2. Vbeification bt an Agent Havins Knowledge of tue Facts. 

Wherean agent vérifies an answer ou the ground that the allégations thereof 
are within his personal knowledge, for the purpose of this vérification, the al- 
légations in the answer are to be taken as part of his statement, and it must 
appear tîierefrom that the truth or falsity of such allégations are within his 
Personal knowledge. 

3. Samb. 

Where an answer controverts sundry allégations in the complaint by simply 
denying any knowledge or information thereof sufflcient to forra a belief, and 
such answer is verifled by an agent of the défendant, who states in the vérifi- 
cation that the facts contained in the answer are within his knowledge, it does 
not appear that such agent was authorized to verify the same because of hia 
Personal knowledge of the material allégations therein, but the contiary. 

4. PbbbonaIi Knowxbdgb of an Allégation. 

Personal knowledge of an allégation in an answer, within the purview of 
section 79, is a personal knowledge of ita truth or falsity ; and if the allégation 
is a négative one, this neceSsarily includes a knowledge of the truth or falsity 
of the allégation denied. 

Action to Eecover Insurance. 

Julius Moreland, for plaintiff. 

Ellie Q. Hughes, for défendants. 

Deady, J. This action is brought by the plaintiff to recover from 
the défendants the sum of $3,000< the loss sustained by the burning 
of a store and stock of goods therein at Westport, Oregon, on De- 
cember 25, 1882, and while the same were jointly insured for that 
sum by the défendants. The action was commenced in the state 
circuit court for this county on June 28, 1883. On August 9th the 
canse was removed hère by the défendants, — they being citizens of 
New York and Connecticut, respectively, and the plaintiff, of Oregon. 
On October 20th the défendants answered the complaint, and the 
plaintiff moves to strike out the same for want of a proper vérifica- 
tion; It appears from the complaint that in 1874 John West, David 
West, the plaintiff, and C. A. McGuire were partners in business at 
Westport under the firm name of John West & Co., and that they 
continued so until 1878, when the business passcd into the hands of 
John West, and was by him çarried on under the old firm name antU 
1881, when he disposed of it to the plaintiff, who continued it on hia 
aocount until December 25, 1882. During this time Allen & Lewis, 
of Portland, were the agents of John Westà Co. and the plaintiff, 
and annually procured insurance on their store and merchandise at 
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Westport from the défendants, by ordering a renewal of the policy 
in a given sum and paying the premium therefor, and that on Jan- 
uary 26, 1882, he directed a renewal of such policy in the name of 
John West & Co., in the sum of $500 on the store and $2,500 on the 
merchandise, and on December 25th thereafter the property was de- 
stroyed by fire; and that the store was then, and had been, ownedbj 
John West, and the merchandise by the plaintiff, and on May 9th the 
former assigned his interest in the policy to the plaintiflP. It also 
appears from the complaint that the défendants, being foreign cor- 
porations, bave each duly appointed Mr. Henry Failing their agent 
and attorney, upon whom service of summons may be made in thi& 
county, as provided and required in such cases by sectioniâ 7 and 8 
of the foreign corporation act. Or. Laws, 617. 

The answer is verified by E. Oldendorf, the local agent <of the de- 
fendants at Portland, who states therein that he makes the affîdayit 
because he "knows the faets" contained in the answer 0f his "own 
knowledge;" and that none of the "officers" of the défendants are 
within the state. The answer contains several défenses to the action, 
ealled therein "separate and further answers and défenses," in which 
the facts alleged are stated unqualifiedly. Besides thèse, the answer 
contains déniais of any knowledge or information sufBcient to form 
a belief as to whether the firm of John West & Co. was constituted 
as alleged, or the plaintiff purchased the business and carried it on. 
and the last insurance prooured in the firm name was procured and 
paid for by him, or the store was owned by John West and the mer 
chandise by the plaintiff, or the samo was destroyed by fire, or th^ 
plaintiff damaged thereby, or John West assigned his interest in thi 
policy to the plaintiff as alleged ; and adds thereunto, "and therefort 
they deny the same," 

Section 79 of the Code of Civil Procédure requires that an answer 
shall be verified by the party, his agent or attorney, to the effect that 
he "believes it to be true." The vérification must be rnade by the 
affidavit of the party; but if he is absent or incapable 'oîmaking it, 
his agent or attorney may make it; and such agent or attorney may 
mâke it in any case, "if ail the material allégations" of the ansWer 
are within hîs "personal knowledge." In the case of a corporation, 
the vérification may be made "by any officer thereof" ùpon whom 
service of a summons might be made. For the purpoêe of-this ques- 
tion I do not think the défendants can be regarded as absent from 
the state. They are hère by their agent or attorney, appointed un- 
der the act to stand for and represent them in the courts in ail pro- 
ceedings therein against them. Without this statute agent they càn- 
not exist hère, and with or by means of him they are, for thepurpOse 
of this litigation, within this jurisdiction. As he is the ohly officer 
or agent upon whom service can be made for the défendants in this 
state, it follows that he is the only one who can verify théir answer, 
unless it be an agent to #hom ail thé material allégations are knûwn. 
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An answer may be verified by such an agent in any case. But the 
agent who makes this vérification does not appear to bave tiiis knowl- 
edge. 

Tbe answer dénies that the défendants bave any knowledge or in- 
formation sufficient to form a belief of most of the allégations of the 
complaint, some of which are certainly material, and ail of them are 
presumably so. or they would not bave been denied. Tbe agent states, 
in bis vérification, in effect, that he bas personal knowledge of the 
"facts contained in the answer," but be does not say that ail the ma- 
terial allégations therein are within bis personal knowledge. Of 
course the affiant may know that he does not know whether tbe allé- 
gations thus denied are true or not. Beyond this bis knowledge is 
not shown to extend. And if this is sufficient to enable an agent to 
verify an answer in place of the party, it will never be difficult to find, 
and often convenient to bave one who can deny tbe allégations of an 
adversary's pleading on the ground of ignorance of the subject-matter, 
and thereby put bim to tbe labor and expense of proving what would 
otherwise be admitted. Strictly speaking, the answer is the allégation 
of tbe défendants, and the vérification is the affidavit of the agent mak- 
ing it. But in effect, and for the purpose of vérification, I tbink tbe 
answer must be considered as the allégation of tbe agent; and it must 
appear therefrom that the material allégations of the latter are within 
his personal knowledge. Now an allégation within the personal 
knowledge of the party making it is one whereof he knows the truth 
or falsity ; and if this allégation is a négative one, it is necessarily 
implied that he knows the trutb or falsity of the allégation denied. 
For instance : if the answer to the allégation of , the plaintiff concern- 
ing the destruction by fire of tbe insured property, and bis loss 
thereby, contains merely a déniai of any knowledge or information 
thereof sufiieient to form a belief, and tbe agent who vérifies it says 
the faots contained in the answer are within bis personal knowledge, 
this, taken together, is in effect an admission that tbe agent bas no 
knowledge of the subject of tbe allégation or the faots involved in it, 
and therefore is not qualified to make tbe vérification. On the other 
hand, if the averment in the vérification as to the agent's knowledge 
is considered sufficient to authorize bim to verify the answer, then 
the answer is so far manifestly false and sham, because the aver- 
ment therein is that he bas no knowledge or information on tbe 
subject. 

Giving section 79 a practical construction, so as to secure the end 
for which it was enacted, to prevent parties from putting in issue 
and contesting facts which they cannot affirm or deny on oatb, I 
tbink that wben a défendant seeks to bave bis answer verified by tbe 
oatb of a tbird person on the ground that the matter is within the 
personal knowledge of the latter, there can be no traverse of an allé- 
gation in the complaint by a mère déniai of any knowledge or infor- 
mation thereof. In the nature of things that form of déniai must be 
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allowed where the answer is verified by the party. He bas no choice, 
and can only admit or deny directly so far as his knowledge or belief 
extends ; but when an agent volunteers or is selected to verify an an- 
swer on the ground of his knowledge of the facts, it must appear 
from the answer as verified that he bas such knowledge. But if the 
answer merely dénies any knowledge or information of the allégation 
sought to be controverted, and the vérification only states that the 
facts contained in the answer are witbin the agent's knowledge, this 
amounts to an admission that he bas no knowledge of the matter, 
and tberefore is not qualified to make the affidavit. The party, 
himself could, in any case, answer that far, and it may be further. 
The motion to strike out is allowed ; and, if asked, it would bave 
been allowed on the further ground that it was filed by theclerk eon- 
trary to rule 5 of this court, in this : that it contains both "erasures" 
and "interlineations." 
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'Gireuit Court, D. Oregon. May 23, 1883.) 

1. JURT — CrRCUMBTANCKS OF THB PARTIES. 

The wealth and resource» of a party may lie considered by the jury to enable 
them to judge whether or not he bas been able to produce ail the évidence in his 
favor. 

2. CoNTRiBtjTOKY Négligence. 

A servant who, while engaged in the performance of his duty, recelvea an 
injury which is partly attributable to his own négligence, cannot recover 
against his employer. 

3. Fellow-Servant— Mate dp Vessbl. 

The mate of a vessel is not a fellow-servant'of a deck hand. 

4. Evidence— Admissions— Law and Fact. 

An admission by a party that he alone is to blâme for an injury sustained by 
him is an admission of a mixed conclusion of law and fact, and though proper 
to go to the jury does not conclude the party making it. 

Action to Eecover Damages for injury to the person. 

WiUiam H. Effinger and Arthur Emmons, for plaintiff. 

Joseph N. Dolph and Cyrus Dolph, for défendant. 

Deady, J., (charging jury orally.) The plaintiff in this case brings 
an action against the défendant to recover damages for an injury 
he sustained while in its employ on board of the steam-boat Henry 
Villard, engaged in navigating Lake Pen d'Oreille, occurring, as he al- 
lèges, upon the twenty-seventh day of January, 1882. He allèges in 
his complaint that he was employed as a deck hand on this boat, and 
that one Nat. H. Lane and one N. K. Noon were respeetively as 
master and mate of the vessel, and that the boat being at a point 
or place or landing on the lake, called Eocky Point, I believe, and 
V.lS.no.ll— éO 
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about to leave, that he waa employed to let go the head-line, and that 
by reason of the négligence of the master and mate he was caught 
in the Une and had his leg orushed; and that he bas sufïered 
permanent inj ury — is permanently disabled in conséquence thereof . 
The plaintiff also allèges that the mate was incompétent for his em- 
ployment, and that défendant knew it, and was négligent in employ- 
ing him and in retaining him in that position. ïhe défendant, an- 
swering his complaint, dénies that the plaintifif suffered the injury 
complained of at the time and place alleged, and dénies that it was 
caused by the négligence of the master or the mate ; dénies the mate 
or master were incompétent for their places, or that if they were that 
the défendant had notice of the fact; and allèges further that the 
plaintiff suffered this injury in conséquence of his négligence in the 
discharge of his duty as deck hand. This is substantially the case of 
the plaintiff as stated by him, and the défense as stated by the de- 
fendant. 

The plaintiff in this case is a laboring man, engaged, as he told 
you, in workingon railways as a laborer and on steam-boats as a deck 
hand. The défendant is a corporation, supposed to be poseessed of 
great wealth, power, and resources, but as to whether plaintiff is enti- 
tled to recover or not in this action you will consider them as any 
two ordinary individuals. The plaintiff bas no right in this case on 
account of his calling, or position in life. He is entitled to no privi- 
lèges, nor benefîts, on that account. The défendant, although a cor- 
poration, representing great wealth and resources, stands before you 
as any other individual. It is nothing more than a collection of in- 
dividuals who hâve associated themselves together for a lawful pur- 
posé, and they are not liable, and ought not to be made to pay any 
damages at your hands, unless any other collection of individuals 
would be required to do so under the like circumstances. 

A man's liability to pay for a wrong charged to hâve been com- 
mitted by him does not dépend upon his wealth, but upon his con- 
duct; and this corporation is liable to this plaintiff on account of 
its conduct, and not on account of its wealth. 

However, I suppose it is proper for you, in considering this case 
upon its gênerai merits, and the probabjlity or improbability of the 
facts in controversy, to consider that the plaintiff is a poor man, prob- 
ably without means and without resouraes to make his case — obtain 
évidence, get witnesses, and bring them hère; that the défendant is 
wealthy, — has resources and means of calling to its aid and assistance 
ail the testimony that may be necessary to make its case, I suppose 
there i s nothing improper in your looking at thèse two persons in 
their différent situations in life for that purpose, and for that purpose 
alone. 

It appears from the statement of the plaintiff, and other unoontra- 
dicted testimony in the case, that this boat was engaged in the navi- 
gation of that lake as a part of the enterprise of building the de- 
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fendant's road. It was removing material from camp to camp, or 
Btores from some place of deposit to the camps, to be used as they 
might be needed. Capt. Pease vras in command. He employed 
Noon as mate some time in September. The latter ran on the boat 
until, I think, the t-wenty-ninth day of December, stopping at tbis 
point ordinarily once a day, "with Noon as mate; that then, for 
some reason ■which is immaterial in this case, he -wished to corne 
down to the Dalles, in anticipation of which he had taken Capt. Lane 
on board of the boat to familiarize himself -with the landings and 
the lake; that Lane handled the boat for a week or so after that 
time, before Pease lef t him in charge of the boat as master, while Noon 
remained. 

About the middle of December the plaintiff was employed to work 
on this boat as a deck h and. He had been engaged at camp 2 at 
Bome work on the grade. He states a friend told him that there 
was a vacant place on the boat as deck hand, and he -went to the 
mate and offered his services. The mate employed him at $50 per 
month. He continued in this service, with Lane as captain and 
Noon as mate, until the day that this accident occurred. On that 
morning, the boat being heavily loaded, and the weather very cold, 
— the thermometer being about 13 degrees below zéro, — the boat 
started on its journey. It was made fast by the head-line to three 
piles driven into the water some distance out from the wharf, and 
by a stern-line, I suppose, to the wharf. The boat was to leave 
there at a certain time. The mate generally cast off. the stern- 
line, and sometimes he told the captain that he had cast it off, or 
that it was cast off, but the captain often stepped out from the pilot- 
house and saw that it was off. If he wasr not told, he generally 
looked for himself. That the boat was generally more or less 
aground, and the only praetieable way to get her away from the 
place was to work her stem around, while holding on to the head- 
line, until they got her swung enough ont in deep water, and then 
let go of the head-line. On this morning the etern-line was cast off 
as usual, and the captain commenced to work the boat — work her out 
in the stream — and gave a short, sharp whistle, as the signal to cast 
off. 

The testimony, I think, is uniform that the short, sharp whistle, 
when leaving a landing, indicates that the head-line, or whatever 
line the boat is held with is to be cast off. The order may be given 
to the mate, or may be given directly to the men by thia short, 
sharp whistle. The mate may repeat the order in words, as soon as 
he hears it, to the men who are chargea with the duty of letting go, 
if he is there; but if he is not présent, then I suppose the men under- 
stand it, and, at the signal to cast off, immediately do so, whether 
the mate is présent or not. 

The plaintiff says in this action that he and one Seymore under- 
took to cast off the head-line; that they were charged with that 
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duty by the mate, having been told before that they were to cast 
off the head-line, Counsel for plaintiff, interpreting the testimony, 
insist that plaintiff was assisting Seymore in casting off the head- 
line. As I remember the testimony, each assisted the other if nec- 
essary — they two were charged with casting off this head-line. As 
you remember, this head-line consisted of a cable or rope about 
two inches in diameter, and probably 140 or 150 feet long. It was 
fastened to the bitts in the front of the boat — in front of the cap- 
stan, Usually, when they landed at this place, Seymore was on the 
larboard or port aide of the boat, near the coil of rope. He threw 
the rope around thèse piles with suflScient force to make the end 
corne around to the starboard aide, where it was caught and fast- 
ened on the starboard bitt with a hook by the plaintiff. On the 
other side,''where Seymore seems to bave been on this occasion, it is 
fastened by making loops or hitches of the rope around the bitt on 
the port side. The rest of the rope was lying off some little distance 
aft and to the port side, coiled up. This was the condition the rope 
appears to hâve been in that morning from the fastening the night 
before. 

It is in évidence, also, and uncontradicted, that the captain, from 
the construction of the vessel, was unable where he was in the pilot- 
house to see the bitts, ôr see the men at work ai the rope at the bitts. 
It is in évidence, I believe, that the mate was in the closed fire- 
room aft of the forward deck while this casting off was being done. 
The boat began to work ont in the stream, and everything went on 
properly. So far as it appears, the rope on the port side, where 
Seymore was, had been taken off the bitts until only two or three or 
four hitches remained; I am not certain which — I think three re- 
mained. It was Daub's duty to take the end of the rope on the star- 
board side and attend to that — to attend to the starboard side, where 
the hook was. As I gather the testimony, it was Seymore's duty to 
pay out the rope just enough, so that, when the order came to let go, 
it would bô slack where the hook was; so that it could be thrown off 
and the rope drawn in frotn around the piles. That was the usual 
way. Capt. Pease testifies that the rope might be cast off other- 
wise, — if it did not slack quick enough to loose the hook, they might 
throw the rope off the bitts on the port side, where Seymore was, and 
let it run out the whole 140 feet over the bow of the boat and draw 
it in on the starboard side from the lake, — that it might be done that 
way; but the other was the ordinary way and the most convenient. 

There is no witness of what ,took place at thèse bitts on this occa- 
sion except the plaintiff. Seymore is not hère, and I believe no 
one else saw it. Nooù was back in the ffre-room and probably could 
not see Daub. The captain says he could not see him. Daub's 
statement is, as near as I can get at it, that when the whistle was 
given to cast off or let go the line, that he could not get the hook 
out. The inference is that Seymore did not slack up quick enough, 
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or that the boat pulled back too fast, if there is any înference to 
be made about it. Of course you will exercise your own judgment 
about that. I draw the inference, either that the boat went back 
too fast, or for some reason Seymore did not slaok up the rope, 
or could not slack it up, quick enough. Daub says he could not 
work his rope — could not throw the hook off it. I am not able 
yet to say from the testimony exactly why it did not work, or in 
what respect it did not work. But according to his statement it did 
not work because Seymore could not manage his side, and he hopped 
over to help him, in what particular way he does not state, but to 
help him. It was very cold and the rope was frozen. It was lying 
in a large coil. You will see on the diagram the coil off to the left of 
the bit and back of it. The rope was slipping some, but what par- 
ticular thing Daub did or undertook to do I do not know. He says he 
went over to help him and soon after, or immediately after he got 
there, thevrope came o£f the coil and struck him on the shoulder. 
You may infer from that it was still paying out. He threw it off, or 
attempted to throw it off, with his hands. I think he substantially 
says he threw it off his body. Then it caught him around the leg, 
but he does not say whether he stepped into the rope or how it caught 
him around the leg. He is asked if he had his foot in the coU of the 
rope when the rope got around his leg, and he says he does not know. 
Now thJB word "coil" is made to eut some figure in this case, both on 
account of Daub's statement and on account of the two witnessès 
who saw and conversed with him at the hospital, the one in narrat- 
ing the coversation using the word "coil," and the other using the 
word "rope." It seems to me that, primarily and manifestly, the 
rope in the great pyramidal pile is the coil of the rope. I should 
judge that was a foot or two high, and several feet back of the bitt, 
and if I am correct about that, then it is very unlikely that Daub 
ever went back there and put his leg in or stood in that coil of rope. 
But we may also apply tho word "coil" to any curl or twist of the 
rope — one single curl or twist that would be made by the rope after 
it came off of the big coil. Daub oould put his foot in such a coil, 
and in ail probability he did put his foot in some coil or twist of the 
rope after it came off the big coil on its way up to the bitts. I do 
not see how from the évidence it is possible to infer that the rope 
went over his head and then down over his leg, from his statement. 
And if it did not, he must hâve stepped into the rope. 

His statement is that this rope caught him around Ms leg; that 
the boat kept puUing ba«k, and that the rope kept slipping forward, 
and drew his leg up against the bitt or post, and held it there nntil 
it was broken and the rope parted. He also testifies that the fore- 
wheel of a wagon was on the coil of the rope. The coil was in the 
shape of a hollow cône, the lower layers of the coil being wider than 
the top ones. The forewheel of the wagon was on the lower rings of 
the coil. I do not remember that he distinctly testified that the 
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wagon was on the lower layer of the coil, but when the rope ran out 
down to where the wagon bore upon it, he says the weight of the 
wagon brought such a strain on the rope that it snapped about the 
time his leg was broken, and then he was taken charge of. 

It is claimed on the part of the plaintiff that the négligence of the 
défendant caused the injury ; that the mate should hâve been prés- 
ent to oversee this work; and that if he had been, as soon as the 
plaintiff was caught in the rope, and in danger of having his leg 
crushed, that the mate could hâve signaled the captain to stop the 
boat — stopped the backward motion of the boat; and that if he had 
been there, and done what a mate should and ought to hâve done 
under the circumstauces, that probably no injury would hâve resulted. 

I do not understand that the plaintiff claims that he suffered any 
injury from the absence of the mate prier to the moment he was 
caught in the rope, and only then because he was not there to signal 
the captain to stop the vessel. Of course, if he suffered no injury 
by the absence of the mate, it makes no différence whether the mate 
ought to hâve been there or not, because the plaintiff cannot reeover 
on account of the négligence of the défendant, or any of its officers, 
unless he shows that his injury is attributable to this négligence or 
omission of duty. 

Upon plaintiff's statement of the case, a question arises as to 
whether he contributed by his own négligence to this injury. If so, 
although the défendant was also négligent in not being on hand by 
its mate to notify the captain of the condition of the plaintiff, he can- 
not reeover for the injury sustained. This doctrine of contributory 
négligence is well established in the books, and is founded upon the 
theory that if a man suffers an injury while in the employ of another 
which is fairly attributable in part to his own misconduct, the law 
will not nndertake to divide between his misconduct and that of his em- 
ployers, and apportion the damages between them. The négligence 
of the plaintiff, however, to prevent his recovery, must be apparent 
and appréciable. It must consist of some act or omission which di- 
rectly and substantially contributes to the injury in question. 

Again, according to this theory of the case, it is material to consider 
whether, in the first place, the plaintiff was justified in leaving his 
side of the bitts, and going over to help Seymore. So far as you 
are able to judge you must do so, with no particular évidence on 
the point. I do not see for my part that there was any impro- 
priety in his going over to help Seymore, if there was any occasion 
for 80 doing. But when he did go over, he was expected to con- 
duct himself as a prudent man, having ordinary understanding of the 
business he was engaged in, and the risks attendant upon it ; he was 
expected to take care of himself and keep his feet out of the rope, and 
avoid any risks that were incident to that work; he was expected to 
look out for thèse risks and dangers, and use due diligence to avoid 
them. But if, by his own négligence, or want of prudence and care. 



DAUB V. NOBTHEBN PAC. BT. CO. 631 

he became involved in any of the risks incident to this service, he is 
accountable for it, and if his foot got caught in the rope by his own 
fault, that;, in my judgment, is contributory négligence. That is the 
beginning of the disaster, and although it may be that the injurious 
conséquence might hâve been prevented by the exercise of prudence 
and care on the part of the défendant, and therefore the défendant 
was also négligent to that extent, yet, if both were in fault, the plain- 
tiff cannot recover, The claim of the plaintiff is that it was possible, 
after he caught his foot in the rope, to hâve prevented the injury to 
his leg. That if the mate had been on the forward part of the deck 
and hailed the master immediately to stop the headway of the vessel 
this would hâve prevented the rope from tightening on his Jeg so as 
to crush it, and therefore it was négligence on the part of the de- 
fendant that caused the injury. But if this alleged négligence of 
the défendant was preceded by négligence of tho plaintifif in getting 
his leg into the coil of rope, it was not the cause of the injury, but 
only contributed to it. 

There is some testimony hère as to the admissions of the plain- 
tiff. It is testifled by Mr. Lane and Mr. McKinnon and the mas- 
ter and purser of the Henry Villard, that they went ashore to see 
Daub in the hospital on the night following the morning of the in- 
jury, or the night following that. In this conversation the plaintifif 
said no one was to blâme but himeelf ; he caught his foot in the 
rope. Lane said "rope" and the other said "côil." The truth of 
this statement is questioned by the plaintifif, and its value is ques- 
tioned also. The plaintifif doubts whether the statement was ever 
made or not, and his counsel questions its value if it was made. 
The ground of questioning its value is that Daub was then in a con- 
dition not to appreciate what he was saying, nor to understand who 
really was at fault. He was not in a position to understand who was 
at fault. The witnesses who testified in regard to this matter were 
both employed on this steam-boat. One of them bas been employed 
since looking up witnesses in this case; the other is employed by the 
Transcontinental Company, as I understand the counsel for the de- 
fendant, in the construction of the Seattle extension, or, I should say, 
employed by a contractor of the Transcontinental Company in the 
construction of the Seattle extension, and bas been brought hère by 
the direction of an ofiScer of the défendant. It is said Lane, when 
first asked whether he was employed by the défendant, denied it, and 
that he admitted the fact afterwards. Counsel say he might very 
properly and naturally say he was not in their employ, but was em- 
ployed by some ofi&oer for a spécial purpose, — not employed on any 
beat. The force of this criticism and explanation will be for you to 
détermine in estimating the value of their testimony. . In any case, I 
think there is something in the suggestion of the plaintifif that he was 
in a condition not to speak from a right nnderstanding about the 
matter. He may not bave known who was to blâme, for the law ul- 
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timately détermines that question. From Lis own stand-point he raa\ 
hâve thought there was no one to blâme, or he may hâve though"^ 
that the captain was to blâme, and been wrong in both instance.' 
The admission is not as to a particular fact, but involves a conch: 
sion of fact and law. Still, this admission is in évidence before yoi 
and should reçoive due considération at your hands. In so doiii 
you ought to look at ail the circumstances ; and furthermore, if th 
plaintiff did say he thought that he was to blâme himself, yet if, upo. 
full and fair examination of the law and the facts, it appears othei 
wise, then the court and jury are so to décide, notwithstanding hi 
opinion to the contrary. 

A question is made in the case as to whether the mate is a fellow 
servant of this plaintiff, and therefore the défendant is not liable fo 
his négligence; and the court is asked by the défendant to instruc 
you that they are fellow-servants, and therefore if you find that th. 
injuries sustained by the plaintiff were caused by the négligence o 
the mate, the défendant is not responsible therefor, and the plaintif. 
cannot recover. 

It is a rule of law, generally known and well established, that what 
are called fellow-servants, men working in the same degree and in 
the same employment, are responsible for one another's conduct in 
the discharge of their duty; that their common employer is not re- 
sponsible to either of them for injuries whioh resuit from the négli- 
gence or misconduot of the other, unless he was aware of the incom- 
petency or misconduot of the servant who caused the injury, or had 
employed him without the exercise of due caution and prudence, 

It is the duty of the employer to get good men, of ordinary capacity 
and attainments, for the employment for which they are employed. 
If the employer negle<vts to exercise ordinary care and prudence in 
this respect, and the person so employed, working by the side of a fel- 
low-servant, cause an injury to him, the employer is liable. He is 
also liable if he did exercise ordinary care and prudence in such em- 
ployment, and afterwards found out or knew that the person employed 
was incompétent and disqualified for the position, and retained him 
after such knowledge, and, while he is so retained, a fellow-servant is 
injured by his misconduct. 

Now the question in this case is whether this mate was the fellow- 
servant of this deck hand. It is admitted that the master was not. 
The master stood in the place of the défendant, and any négligence 
or misconduct of his is the négligence or misconduct of the défend- 
ant. Probably the weight of the English cases and the earlier Amer- 
Jcan ones is that the mate is the fellow-servant of the deck hand, 
but I think the tendency of the modem American cases is to the 
contrary, and I am going to assume the responsibility of instruct- 
ing you in this case that the mate is not the fellow-servant of the 
deck hand. He is above him ; he commands him, employs him, and 
directs him, and his employer, the défendant, is responsible to the 
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plaintifî for any in jury that the plaintiff may sustain by reason of 
the négligence or misconduct of the mate, provided always that the 
négligence or misconduct of the plaintiff himself did not contribute 
to the injury; if it did, then he cannot recover under any circum- 
stances. 

There are some instructions submitted to me by the défendant. 

Couneel for the défendant bas submitted other instructions, which 
I give you, as follows : 

(1) The burden of proof isuponthe plaintiff in this. action to show 
to the satisfaction of the jury that he was injured in the manner al- 
leged in his complaint, and that Buch injury was occasioned entirely 
by the négligence or improper conduot of the défendant, without con- 
tributory négligence upon his o-wn part. 

(2) One who, by his négligence, bas brought an injury upon him- 
self, cannot recover damages on account of such injury. A plaintiff 
in such an action is entitled to no relief. 

(3) If you find from the évidence that the plaintiff was injured at 
the time and place mentioned in his complaint, by reason of step- 
ping into the coils of the head-line of the boat while the boat was 
leaving a landing, without looking or without thinking of the danger 
he exposed himself to by so doing, and you further find that such an 
act was dangerous, and was known to be so by persons of ordinary 
intelligence engaged in like business, your verdict should be for the 
défendant. 

(4) When plaintiff entered into defendant's employ he assumed 
ail ordinary risks incident to the employment in which he engaged, 
which risks included the négligence of his fellow-servants in the same 
employment. 

The fifth one I décline to give, because the facts of the case are 
otherwise than as assumed therein. 

(6) If you find from the évidence that the plaintiff knew, or might 
hâve known by the exercise of ordinary care and attention, of the 
manner in which the boat in question was constructed, and in which 
the wagons and freight spoken of by the witnesses were loaded, and 
of the position and condition of the head-line, although said boat 
might hâve been improperly constructed, and such wagons and freight 
improperly loaded, or said line negligently placed, he voluntarily as- 
sumed the additional risk occasioned thereby, and cannot recover in 
this action, and your verdict should be for the défendant. 

But I want to make a few suggestions in regard to this one. I do 
not understand that there is any spécifie testimony that thèse wagons 
were in the way of handling this rope ; they appear on this diagram 
to be back of the coil. According to the testimony of the plaintiff, 
the front wheel of one of them was on the side of the coil — rested on it. 
But they were practically in the rear of the coil of the rope; and I 
hâve not heard any testimony that points to any inconvenience in the 
wagons being there, or that shows that this rope got around Daub s 
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legor that he got into it by reason of their being there. Nor is tliere 
any testimony tending to show that this head-line was not properly 
placed. 

(7) It is for you to détermine from the évidence whether, under the 
ciroumstauces, the défendant was chargeable with négligence in any 
pf the particulars alleged in the complaint, and even if you should 
find that défendant had been négligent in thèse particulars, or any 
of them, still if you also find that plaintiff would not hâve been in- 
Jured thereby, except for his own contributory négligence, your verdict 
should be fot défendant. 

(8) If you find from the évidence that the plaintiff knew the man- 
ner in wbich the ' wagons spoken of, and other freight, was placed 
upon the boat, and in which the head-line of the boat was placed, and 
might by the exercise of ordinary prudence hâve avoided the injury, 
but that he knowingly, inadvertently, or thoughtlessly placed him- 
self in a position to be injured, the plaintiff cannot recover, and your 
verdict must be for the défendant. 

The ninth I décline to give for the same reason as the fifth. 

A few words more with regard to the witneases who hâve testified 
before you. AU persons who are called to testify in a court- of jus- 
tice upon oath are presumed to speak the truth. That presump- 
tion is a rule of law — a part of the law which is to govern your con- 
duot in the trial of this case. This presumption is not an absolute 
one, but may be overcome in many ways. A witness may appear not 
to tell the whole truth, but only so much of it as he cannot very well 
avoid, or as suits his purpose. He may appear to talk about some- 
thing he does nùt understand ; he may be contradicted by other wit- 
nesses, or even by another witness whom you believe to be more ac- 
curate or trustworthy ; or his credibility may be overcome or modified 
by some interest which he may appear to hâve in the case or its 
resuit. You are to judge of ail thèse circumstances and are to dé- 
termine how far they qualify this presumption. The plaintiff is in- 
terested in this case as much as a man can be. He expects to 
recover damages for an injury he bas sustained. Ail he reeovers 
will be 80 much gain. But you are not to assume on that account 
that he testifies falsely. The law, in its wisdom, makes him a com- 
pétent witness in his own case, and leaves it to you to détermine 
how much and how far he is to be believed. You should estimate 
the value of his testimony in new of ail the circumstances, and you 
may believe it or disbelieve it aocording to your best judgment, or 
you may believe it in part and disbelieve it in part. 

Then there are the two witnesses — Lane and MoKinnon — who 
spoke of this déclaration of Mr. Daub's at the hospital. They were 
both on the boat at the time, but it is not claimed that McKinnon 
was in any way responsible for this injury, or interested in the trans- 
action ont of which it arose. He was purser. The only circum- 
stance which is suggested against his credibility is his conduct in 
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ïegard to the matter since he was subpœnaed by the plaintiff, and the 
fact of bis présent employmènt. How far that is to affeot his cred- 
ibility, if at ail, you are tbe judges. 

Lane is an interested party in this investigation. He was master 
of this boat when Daub was hurt. The accident bappened on board 
of the boat at this time. He was in charge of it. This naturally 
makes him feel concerned about it. His interest is to appear in no 
way responsible for this transaction. He had control of tke men 
employed on the boat; everything was under his direction; but he is 
not expected to do everything him self. He may be in his place at 
pne part of the boat and rely upou the mate and men to do the work 
in another part. 

The otber witnesses who bave testified in this case are Capt. Pease, 
Capt. Buchanan, and Capt. Spencer. They do not appear to hâve 
any interest in the case ; nor do they appear to be in the employ of 
the défendant. They testify as experts, and they give you their opin- 
ions as to tbe proper conduct of the boat under the circumstances. 

If you find that the injury to the plaintiff was caused by the nég- 
ligence of the défendant, — which means the négligence of the master 
or mate, and without négligence on bis part, — ^you ought to find a 
verdict for him. 

But if, on the other hand, you find that the négligence of the de- 
fendant only contributed to his injury, and that it was caused in part 
by his own négligence, then your verdict must be for défendant. If 
you find for the plaintiff, then you must assess tbe damages. That 
is a matter which is very largely in your discrétion. It is almost 
impossible for the court to make any suggestion about it, except 
this : that you are expected to redress the wrong, to do him justieCi 
and no more; to make compensation to him for the injury which he 
bas Bustained. Of course, your conclusion as to the amoant of dam- 
ages can only be an estimate. You will bave to make the best guess 
about it you can. You will consider what the médical witness said 
about the leg. This leg is shorter by an inch or incb and a haif 
than the other one. The médical witness says the leg will probably 
improve for a year or two, and be "a pretty good leg," but will never 
be as good as it was before. Probably the plaintiff will never be able 
to do hard work upon it. You are to consider thèse circumstances : 
the condition of his leg; what his time is worth; what his leg is 
worth to him in estimating his damages. If this man was a civil 
engineer or a skilled artisan of any kind, and had suffered the loss of 
a band or leg, or received an injury which prevented him from fol- 
lowing bis vocation, the loss would be a great deal more than in the 
case of an ordinary laborer. 

The jury found a verdict for the plaintiff for the sum of $600. 
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Olnbt, Eeceiver, v. Tannes and another. 

'Circuit Court, 8. D. New York. December 7, 1883.) 
BANKKtrPTCT — Action bt Recbitbk Appointbd by State Coukt — Fraddu- 

LBNT TrANSFEB. 

A receiver appointée! in supplementary proceedings, pursuaut tp tiie provis- 
ions of the Code of Civil Procédure, cannot maintain a suit to^each prop- 
erty which was transferred by a bankrupt in fraud of creditors before lie was 
appionted receiver and when there ia an assignée in bankruptcy. ïhe as- 
signée in bankruptcy is the only person wlio can assail such transter. 

Appeal from Decree of District Court. 

Norwuod é Coggeshall, for appellant. 

Jones, Boosevelt d Carley, for respondenta. 

Wallaoe, J. The complainant seeks to reverse a decree of the 
United States district court for the southern district of New York dis- 
missing his bill. The bill was filed by the complainant as a receiver 
appointed by a judge of the suprême court of the state, in proceedings 
supplementary to exécution to set aside as fraudulent against credit- 
ors a gênerai assignment made by one Swarthout to the défendant 
Tanner of ail the property of Swarthout. This assignment was ex- 
ecuted on the twenty-eighth day of March, 1877. On the twenty- 
ninth day of March, 1877, one Seaman recorded a judgment against 
the assigner, and an exécution was issued thereon, and afterwards 
returned wholly unsatisfîed. On the fifteenth day of July, 1877, sup- 
plementary proceedings were instituted upon this judgment against 
Swarthout, pursuant to the provisions of the Code of Procédure of 
this state, and on the fifteenth day of August, 1877, the complainant 
was appointed a receiver of ail the property, debts, and équitable in- 
terests of the judgment debtor., The receiver took no steps to reduce 
the property to his possession, or to assert his équitable rights over 
the property wliich had been transferred by Swarthout. On the 
eleventh day of September, 1877, involuntary proceedings in bank- 
ruptcy were commenced against Swarthout in the United States dis- 
trict court, by the filing of a pétition, and such proceedings were 
thereafter had that in January, 1878, one Sage was duly appointed 
his assignée in bankruptcy. He thereafter qualified. 

In May, 1878, the complainant filed the bill in this suit. The as- 
signée in bankruptcy is made. a party. There is no allégation in the 
bill that he asserts an adverse interest to the complainant in the prop- 
erty sought to be reached, nor are there any allégations tending to show 
that he has refused to take necessary or proper measures to protect the 
interests of the bankrupt's creditors. The case, therefore, présents the 
uaked question whether the ccmplainant can maintain a suit to reach 
property which was transferred by the bankrupt in fraud of creditors 
before he was appointed receiver, and when there is an assignée in 
bankruptcy. If the right of action inures to the assignée by virtue 
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of his appoîntment and the assignment to hîm in the bankruptcy 
proceedings, be is the only person who can assail the transfer. If ho 
refuses to do this in a proper case, a creditor of the bankrupt may 
not be able to obtain any relief except by procuring the removal of 
the aseignee. Assuming, however, that a creditor may file a bill in 
his own name if the assignée refuses to sue, that case is not pre- 
sented hère, and therefore need not be considered. 

By section 6046 of the Eevised Statutes, ail 'the property conveyed 
by the bankrupt in fraud of his creditors is at once vested in the as- 
signée by vil tue of the adjudication of bankruptcy and the appoint- 
ment. Accordingly, it has been repeatedly decided that it is only 
through the instrumentality of the assignée that a creditor can re- 
cover and subject to the payment of his debt the property which a 
bankrupt has transferred fraudulently prier to the adjudication of 
bankruptcy. Glenny v. Langdon, 98 U. S. 20; Trimble v. Woodhead, 
1Q3 U. S. 647; Moyer v. Dewey, 103 U. S. 301. AU the creditor's 
right of action to reach such property passes to the assignée as a 
statutory right, and he aequires not oniy ail the rights of the creditor, 
but he is enabled to assail transfers -which the creditor cannot assail 
uniess he has acquired a right to or lien upon the spécifie property, 
Southard v. Benner, 72 N. Y. 424; Re Leland, 10 Blatchf. 503; Platt 
V. Matthews, 10 Fbd. Eep. 280. Undoubtedly, if a creditor has ac- 
quired a lien upon such property, it is not displaced by the statutory 
title of the assignée, because liens acquired before the bankruptcy pro- 
ceedings are recognized and protected by the bankrupt law. If the 
assignée refuses to recognize such a lien, or to protect it, he can be 
required to do so by an appropriate proeeeding in the bankrupt court, 
or by an appropriate action. No such case is made by the présent 
bill. 

In this case, as was held by the district judge, the complainant 
had no lien upon the property or assets which had been transferred 
by Swarthout at the time the right of action inured to the assignée 
in bankruptcy. A receiver appointed in proceedings supplementary 
to exécution under the statutes of this state is not vested with the 
title to property which has been already transferred by the judgment 
debtor in fraud of creditors. As to such property the appointment 
merely confers on him the right to prosecute an action to subject it 
to the payment of the debt of the judgment creditor whomthe receiver 
represents. He succeeds merely to the right of the judgment creditor. 
Bostwick V. Menck, 40 N. Y. 383; Brown v. Gilmore, 16 How. Pr. 527; 
Field V. Sands, 8 Bosw. 685. As he did not file a creditor's bill, or 
bring an action in the nature of a creditor's bill, to set aside the 
assignment before the title of the assignée in bankruptcy occurred, 
he is in no better position than that of the creditor to whose rights 
he succeeded, or of the rest of the creditors at large of the bankrupt. 

The decree of the district court is aiBrmed. 
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NsTT YoBK Gbaps Suoar Co. V. BuFFALO Gbapb Sugab Co. and 

others. 

Samb V. Amebioan Gbapb Sugab Co. and others. 

{Circuit Court, K £>. New Tork. November 20, 1883.) 

1. Patents fob Inventions— Abandonmbnt bt Patenteb— Jj^fringement, Etc. 

Questions in regard to the abandonment of a patent and in regard to equi- 
tiea in favor of an infringer which wilJ prevent an injunction, considered. 

2. Samb. 

Evidence of the abandonment of a part of a claira of a patent, taken in con- 
nection with tlie fact that tlie most important part of the claim, both in fact 
and as considered by the patentée, has not been abandoned, hdd not sufflcient 
évidence to justify a flnding of abandonment. 

3. Samb— Claims for Pbofits ok Damages Abising from Past Infkingkmbnt 

IN THB Hands of an Assignée of the Patent. 

The claims for profits or damages arising from infringement prior to a pnr- 
chase of the patent are choses in action, and the assignée takes the title subject 
to ail the equities existing against the assignors. Such claims do not pass by 
a mère assignment of tlie patent. Tlie assignée of a patent seeking to recoveV 
for infringements before the assignment must allège an assignment of the 
claims for past infringement. 

Dickerson dk Dickerson and Roscoe Conhling, for plaîntiff. 

John R. Bennett, George Harding, and Sherman S. Rogers, for dé- 
fendants. 

Shipman, J. Thèse are two bills in equity, brought by the same 
plaintiff against différent corporations and their respective officers, 
eaoh bill alleging the infringement of the same five patents by the re- 
spective défendants. The first and fundamental patent, No. 65,664, 
was issued to Joshua J. Gilbert, June 11, 1867, for an improved method 
and machinery for manufacturing starch. The second patent is re- 
issued patent No. 9,732, issued to Thomas A. and William T. Jebb, 
assignées of John A. Owens, May 31, 1881; the original having been 
issued to Owens, January 14, 1868. The third patent is to Colgate 
Gilbert, No. 81,888, and dated September 8, 1868. The fourth pat- 
ent is to John A. Owens, No. 78,320, dated May 26, 1868, and the 
fifth is to Colgate Gilbert, No. 137,911, dated April 15, 1873. The 
last four patents are for minor improvements in machinery for the 
manufacture of starch. 

The important matter in the manufacture of starch from corn, 
rice, or other grain is the thorough séparation of the starch from the 
gluten. Formerly, this was accomplished by the process of fermen- 
tation. Latterly, it has been effected by the application of alkaline 
solutions to the grain either before or after it was ground, or both 
before and after, and by subséquent elutriations or purifications by 
repeated washing and decanting. As a gênerai ruie, the starch was 
permitted to settle in the vats where the washing process was carried 
on. Sometimes the liquid mass was run from the sieve, directly after 
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being ground, over a slightly iaclined table, upon wliich the starch. 
was deposited while the gluten flowed away, and was thea washed, 
and was again caused to pass over a table, ae described in the Polail- 
lon & Millard English patent. In this process neither fermentation 
aor aeids were used. The English patent of John Poison described 
three processes: First, the starchy fluid, after the grain had been 
ground and passed through a sieve, was made to flow over a plane 
surface upon which slips of wood or weirs had been placed so as to 
equaiize the flow, and was then washed ; secondly, the starchy matter, 
after baving been treated by the alkaline process with the various 
washings which hâve been mentioned, and which are given in that 
process, was made to flow over the depositing plane, leaving pure 
starch deposited over the entire surface of the plane ; thirdly, "the 
starchy matter may be submitted to this second process in the state 
in which it is left by the hereinbefore first mentioned depositing pro- 
cess; that is to say, the starchy matter, as left deposited upon the 
depositing plane, may be treated by the usual alkali process, and then 
again passed over the depositing plane, for the production of starch 
in a state of superior purity." No process before that of Gilbert 
produced good laundry starch in less than from eight to ten days. 

In 1860 Joseph J. Gilbert commenced the manufacture of starch 
at Little Falls, New York. He perfected the patented process in 
1866, and applied for a patent on March 11, 1867. Colgate Gilbert, 
his brother, also commenced the saine business at Black Eock, New 
York, in the fall of 1864. He was a follower and lieensee of Joseph 
J., and began to use the patented process after it had been perfected 
by the latter. AU attempt either to show à use of the perfected pro- 
cess by Joseph J, or by Colgate Gilbert more than two years before 
the date of the application, or that Colgate Gilbert was the first 
inventor, failed. 

The patented process is as foUows : 

The ground grain, to which no alkali has been applied, îs discharged into 
a vibrating separator, or sieve, into which water flows., Tlae flner portions 
of the grain are washed throngh the meshes ot the sieve, and are conveyed 
by ineans of a spout into a vat, called in the patent, E. '< ïhis vat Is large 
enough to contain the product of one day's work, which product is allowed 
to settle overnight. The next morning the water is drawn o£E by reaioving 
a plug in the sides of the vat. The plug is then replaced, and a solution of 
caustic allîali is introduced, the proportion being 60 pounds of alljali to the 
stock from 60 bushels of grain to 1,000 gallons of water. The agitator in the 
vat is now started and kept in motion about six hours. In the mean tirae, 
the vat, F, is receiving the products of the separator to be operated upon the 
following day. The contents of the vat, E, are now pumped up into the 
highest part of the depositor, H. The depositor is compos.ed of a séries of 
inclined parallel spouts or troughs, which descend longitudinally, and which 
are connected with each other in such a manner -that liquid poured into the 
upper spout is discharged into the lower one. The gluten of the grain, be- 
ing dissolved by the alkali in the vat, flows off, while the starch is deposited 
nearly pure. The starch is now taken from the depositor and thrown onto 
the wooden grate, h, in the small vat, G, where, in combination with a 
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streatn of water which is let on, it is washed through the grate to be aeted 
upon by the agitator in the vat. After being agitated a suitable length of 
time, it is allowed to rest for a while, when a valve is opened, and it is 
allowed to flow into the settling vats below, where it is drained as usual." 

By this proceâs nearly pure starch is deposited in the trough in a 
smooth, white, hard mass. It must further be purified by additionai 
washing in the vat, G, and thereafter be permitted to settle, as must 
be done in ail the processes, but this washing is distinct from the 
washings which are especially for the purpose of separating the starch 
from the gluten. This separating process is substantially effected by 
Gilbert by means of the agitating vat and the inclined table. In the 
prier processes it was ordinarily effected by the washing and siphon- 
ing from vat to vat. The Gilbert process accomplishes in M hours, 
or less, that which by any previous process had taken from 8 to 10 
days. His process consists in the manner of treatment of the ground 
grain, and in the order and séquence in which the varions steps are 
taken, and more partioularly consists in the treatment of the liquid 
mass of starch and gluten, from which the water had been drawn off, 
with caustic alkali and the agitation of the mass for about six hours, 
and the immédiate transfer to the depositor without washing, and the 
deposit of the nearly pure starch upon the depositing plane. In the 
ârst Poison process the depositing plane did not accomplish the sép- 
aration of starch and gluten so that the deposited starch was nearly 
pure for laundry purposes, and in no prior process did the depositing 
plane substantially accomplish the séparation immediately after the 
agitation of the combined starch and gluten in an agitating vat with- 
out the previous. repeated washings which are a part of what is called 
in the Poison patent the alkali process. When Poison speaks of the 
well-known alkali process, he means the alkaline treatment with the 
various washings which are given to that process, and which occupy 
a long time. This process is described in the English patent of Or- 
lando Jones. 

The Messrs. Duryea agitated and then transferred the liquid in 
troughs to vats, where the séparation was effected by repeated wash- 
ings. There was some deposit of starch upon the bottom of the 
troughs as the liquid flowed into the vats, but this deposit was merely 
incidental to the transfer. The séparation was effected, and was in- 
tentionally effected, by a protracted and careful treatment with water ; 
and it was not until 1877 that the Duryeas introduced into their 
works the Gilbert process, the novelty and the merit of which con- 
sisted in the fact that it avoided lengthy and repeated washings and 
siphonings, and yet obtained laundry starch with a much less expend- 
iture of time and money than had ever been known. The claims of 
the patent are as foUows : 

" The separator, D, constructed and arranged substantially aa hereîn shown 
and described for the purposes set forth. I claim the depositor, H, constructed 
substantially as herein described for the purposes set forth. In combination 
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with the separator, I claim the vats, arranged Bubstantially as described, anà 
the method herein described of manufacturing starch." 

I understand that the third claim is a double elaim for the com- 
bination of machinery, and also for the process. It can hardly be 
supposed that the patentée meant to claim a combination of machin- 
ery and process. It follows from what bas been said that the part 
of the third claim which is for a process is valid. 

The first claim rests upon a différent state of facts. I am inclined 
to the opinion that the patentée was the first inventer of his sepa- 
rator, but whereas the process was not completed until the agitators 
were put into the vats, which was in the fall of 1865, and until the 
use of caustic alkali, the separator had apparently been used for years 
prier to 1865, and thousands of bushels of starch had been made by 
its help. Its employment was no experiment by the inventer, but it 
was a completed and perfeoted pièce of machinery, and had been per- 
mitted to be in public use for more tban two years before the date of 
his application for a patent. 

The novelty of the second claim, for the depositing table, is not 
pressed by the plaintiff. 

The first part of the third claim is for the combination of the pat- 
ented separator and the agitating vats, E and F, which were put 
into Gilbert's mill in 1865. Separators and vats having agitators 
were old, and had been used by the Messrs. Duryea. In their mill 
the ground and liquid mass went from the sieve first into settling 
tubs and next into the agitating tubs, in which the chemicals were 
placed, but the combination of the Gilbert separator and agitat- 
ing vats was first made in 1865. This combination was important 
and valuable in producing the new and useful resuit which was ob- 
tained by the process and by ail the machinery, and the mechanism 
by which thèse two important successive steps of screening and agi- 
tating with the alkali were taken, had not before been oombined. 

The four minor patents are next to be considered. The first in 
order of time is reissue No. 9,732, for a combination of agitator and 
fiât vibrating sieve, so that the liquid having been agitated may be 
delivered to the sieve in a thin and uniform stream, and consequently 
one portion of the screen may not be more clogged with material 
than another, and better resnlt in the screening may be obtained 
thereby. The original patent to Owens of January 14, 1868, was not 
limited to a flat vibrating sieve, although such a sieve was the one 
deseribed in the spécification. An agitator in combination with 
a revolving screen had been invented by Wright Duryea, and is 
shown in his patent of February 1, 1859, The combination of an 
agitator with a flat stationary sieve was also old at the date of the 
original patent. An attempt is made to show that the patentability 
of the Owens improvement consisted in the fact that an agitator with 
a liât vibrating sieve produced a delivery of better material to the 
v.l8,no.ll— 41 
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vat than when used in combination with a revolving boit, and was 
peculiarly important whèn a vibrating aieve was used, but after agi- 
tators with revolving aie vea, and agitators with flat stationary sieves, 
were known. I cannot see that there was anything patentable in an 
agitator with a flat vibrating sieve. The invention was fully shown 
in the Duryea patent, and was in use in the Duryea factory on Long 
island, and the introduction of the agitator between the atones and 
the vibrating sieve required no inventive faculty. 

The patent to Colgate Gilbert, No. 81,888, dated September 8, 
1868, is for an improvement upon J. J. Gilbert's starch separator or 
sieve, and consista ;mainly in the method of supporting the bolting 
frame, and also in the method of supporting the bolting cloth to keep 
it from "bagging." The novelty and patentability of thia patent bave 
not been successfuUy attacked. 

Patent No. 78,320, to John A. Owena, dated May 26, 1868, was 
for forming the bottom of the trays or depositors of galvanized iron, 
instead of wood. The evil to be corrected was that, in shoveling the 
staroh from the wet wooden bottonis, the shovel roughened the wood, 
and the ragged fîbers created currents and deposits of the refuse with 
the staroh. The substitution of iron for wooden bottoms, to remedy 
the defect complained of, does not constitute patentable invention. 

Patent No. 137,911, to Colgate Gilbert, dated April 15, 1873, was 
for a séries of adjustable supports to the bottom of the trays to pre- 
vent sagging. A cast-iron métal support is placed under the adjoin- 
ing ends of two joista under the table. The lower end of the support 
is a square réceptacle, in which is a screw having an adjusting nut. 
The other end of the screw resta in a hole in a supporting timber, the 
nut working upon the top of the timber. To raise or lower the table, 
the nut is turned the required distance. The novelty of this patent 
was not aeriously attacked. It is a narrow invention, but I think it 
was patentable. 

Each of the défendant corporations bas used, for a séries of years 
prior to the date of the bill, each one of the inventions which are de- 
scribed in the fi.ve patents. 

Joseph J. Gilbert waa a thriving manufacturer in Little Palla, and 
used about 100 bushels of corn per day in his starch-mill from 1867 
to his death, in March, 1881. His brother, Colgate Gilbert, from 
1868 to his death, in 1875, lived in Buffalo, and was largely engaged 
in the manufacture of starch by his brother'a patented process, a'nd 
was his sole licensee. 

The ûrm of Fox & "Williams, after the date of the process patent, 
was engaged in Buffalo in making starch from corn in order to cou- 
vert it into glucose, or sugar, by the Gilbert process, up to and in- 
cluding the depositing on the table, and used the machinery described 
in J. J. Gilbert's patent of June 11, 1867. 

On or about April 15, 1868, J. J. Gilbert brought an action at law 
in this court against Fox & Williams for the infringement of said 
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patent. This action -was défended by said firtn, was pleaded to, wàs 
notieed for trial by the défendants, and was discontinued on October 
15, 1869, upon the payment to the défendants of their taxable costs. 
Fox & Williams côntinued to carry on the manufacture of starch in 
the manner aforesaid, and to use said machinery without objection 
from J. J. Gilbert until they sold out to the Buffalo Grape Sugar Com- 
pany as herelnafter mentioned. 

On or about April 15, 1868, a similar suit was brought by J. J. Gil- 
bert against Fermenick & Williams, of Buffalo, who were making 
starch by said prooess up to and including the depositing on the tables, 
which suit was discontinued by the plaintiff on May 10, 1870. The 
défendants côntinued said manufacture without objection from J. J. 
Gilbert up to the time of his death. No other action was ever brought 
by said Gilbert against any infringing party, although there were 
varions other infringers betweenl868 and his death. 

About January 10, 1874, Fox & Williams and the défendant Will- 
iam Hamlin organized the Buffalo Grape Sugar Company, to which 
Company Fox & Williams' starch factory, with its appliances, was 
transferred, and said manufacture was côntinued by said company 
during J. J. Gilbert's life without objection. In 1878-9, and there- 
after, it manufactured starch by the entire Gilbert process for the 
purpose of making glucose, and also made and sold laundry starch 
by said entire process. In 1874 it began to use the galvanized iron 
tables. In 1876 or 1877 it began to use the invention described in 
No, 137,911. In the fall of 1868 Fox & Williams began to use the 
improved sieve patented by Colgate Gilbert, September 8, 1868. 

About 1878 the défendants Cicero J. Hamlin and William Ham- 
lin became owners of the entire stock of the Buffalo Grape Sugar 
Company. From time to time said company expended large sums 
of money in the improvement and development of the business so 
conducted by said Buffalo Grape Sugar Company, and in adding to 
and improving the fixtures and machinery employed by the said com- 
pany, without any interférence or objection by or from Joshua J. Gil- 
bert, or any notice from him that they were infringing any letters 
patent held by him. It was proved that some time in the year 1877 
the American Grape Sugar Company was formed; that Thomas A. 
Jebb and William T. Jebb were stockholders to a large amount therein ; 
that said company, under the personal "management and direction of 
said Jebbs, erected at Buffalo works for the said company for the manu- 
facture of glucose and grape sugar, and put the same in opération ; 
that said Thomas A. Jebb was vice-président and a director of said 
company, and said William T. Jebb the treasurer and a director 
of said company; that in said grape srgar works, at the time 
of the purchase of the stock of the said Jebbs therein, as here- 
lnafter set forth, said Jebbs were aetively engaged as offioers and 
managers of said American Grape Sugar Company in the manufac- 
ture of starch, substantially by the process used by said company at 
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the time ot the commencement of this action against ît; that Baid 
manufacture was se carried on by said American Grape Sugar Com- 
pany without objection by or from said Joshua J. Gilbert; that there- 
after the défendants Cicero J. Hamlin and William Hamlin became 
the owners of the majority of the stock of said American Grape Sugar 
Company, and thereafter, on or about the month of May, A. D. 1879, 
they bought two-fifths of the stock of said oompany, of the par value 
of $200,000, from the said Jebbs, and paid therefor more than $80,- 
000; that when said purchase was made said manufacture of starch 
was being conducted substantially so as aforesaid ; that during said 
time the American Grape Sugar Company expended large sums of 
money in enlarging and improving its manufactory at Bufl'alo, and 
in the development of the business carried on by it; that the several 
assignments to Phillip & Morgan, in said oomplaint mentioned, were 
in fact made by the procurement and for the benelit of the said Jebbs, 
and that, while they were the équitable owners of the righte conveyed 
thereby, the American Grape Sugar Company was engaged in the 
manufacture aforesaid, and in making improvements to its works for 
such manufacture, to the knowledge of said Jebbs, and that neither 
of them in any way forbade the said manufacture, or in any way 
notified said American Grape Sugar Company, or either of the défend- 
ants herein, that such manufacture, or any part or proeess thereof, 
would be an infringement of any or either of the patents in said com- 
plaint referred to, or in violation of the righte of themselves or any 
other person; that the business of said Fox & Williams iras well 
known in Bufïalo; that it was also well known in Bufïalo, and by 
said Colgate Gilbert and Joshua J. Gilbert, that said Buffalo Grape 
Sugar Company succeeded to said business, and had greatly enlarged 
their manufactory for the production of glucose and grape sugar. 

J. J. Gilbert owned ail the patents soon after they were issued, ex- 
cept No. 137,911, and the original of reissue 9,732. The patents 
were bought for the Messrs. Jebb in December, 1880, and in Janu- 
ary, 1881, and were assigned to the plaintifif on October 13, 1881, to- 
gether with "ail rights of recovery for past infringement thereof." 
Similar assignments of claims for damages for prior infringements 
were given to the Messrs. Jebb by their assignera. Thèse suits were 
brought on October 14, 1881. The plaintiff was formed in August, 
18^81, but does not appear to bave entered into the manufacture of 
starch or sugar. 

Upon the facts which hâve been detailed, the défendants insist that 
the patents which were owned by J. J. Gilbert were abandoned to the 
public between 1869 and December 2, 1880, from the fact that he 
knowingly permitted them to be used by the défendants and the pub- 
lic. I perceive no substantial évidence of the abandonment of the 
proeess part of the 1867 patent, or of the subséquent patents. In 
April, 1868, he brought suits upon the 1867 patent against thoso 
who were using bis existing machinerj, and the proeess to and includ- 
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ing the deposit upon the table. Thèse suits were discontinued. Sub- 
sequently, in the fall of 1868 and in 1874, his other patents began to 
be used. There is no évidence that he knew of the use by the de- 
fendants of the entire proeess, or of the patents granted after 1867. 
He knew that the Buffalo Company was largely manufacturing glu- 
cose or sugar, and very likely he knew the same fact in regard to the 
American Company, and I think that he did not concem himself with 
the question whether either of thèse companies was using his proeess 
and machinery, becanse the manufacture of glucose did not in his 
judgment interfère with his manufacture of starch, He deemed that 
he was not being injured by the glucose business, and he was there- 
fore indiffèrent whether his proeess and machinery were being used 
or not; but in the absence of knowledge by the patentée of the im- 
provement there was no abandonment of his patents. His position 
was that of a patentée whose patents are being used without his knowl- 
edge in such a manner that the business for the benefit of whieh the 
invention was made is not being injured or interfered with, and where 
his ignorance in regard to the use arises from an easy indifférence to 
an infringement by persons whom he supposes are not in his line of 
business. 

There is perhaps more évidence of an abandonment of the first 
part of the third claim of the 1867 patent, but taken in connection 
with the fact that the proeess part of the patent is the important por- 
tion, and was undoubtedly so regarded by the patentée and was not 
abandoned, there is not enough évidence to justify a finding of aban- 
donment. On the other hand, I am of opinion that the présent de- 
fendants did not know that they were infringing valid patents. The 
Buffalo Company was willing tô obtain surreptitiously the advantage 
of Colgate Gilbert's knowledge and expérience, but J. J. Gilbert's 
conduet in the management of his suits led them to believe that the 
patents were not of value or importance. Had he known that this 
Company was manufacturing starch for the market, his attitude in 
maintaining his rights as a patentée might hâve been more positive 
and aggressive. 

The American Grape Sugar Company next insists that the plaintiff 
took the title to thèse patents burdened by an equity in its favor 
arising out of the conduet of the Messrs. Jebb in purchasing the pat- 
ents soon after they had sold out their interest in that corporation, 
having been its principal managers, and arising also out of their 
silence in permitting the company to make improvements while they 
were the owners of the patents; and further says that no injunction 
would be granted against it at the instance of the Jebbs, and there- 
fore that none can be granted in favor of the plaintiff. The elaim is 
not that the patents were abandoned by the Messrs. Jebb, but that 
there is an equity in favor of the American Company arising out of 
their conduet, which will prevent a deeree for an injunction at the suit 
of the plaintiff. 
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The able argument of the défendants' counsel upon this point is 
founded, I think, upon a partial view of the facts. The American 
Grape Sugar Company was formed in 1877, and was managed by the 
Messrs. Jebb. Subsequently, the défendants Cicero J. Hamlin and 
William Hamlin became the owners of a majority of the stock, and in 
May, 1879, bought in addition two-fifth's of the stock from the Messrs. 
Jebb. It was not until December, 1880, that the last-named gentle- 
men bought the patents. It does not appear that the sellers made 
any représentations to the purchasers in regard to the value of the 
stock as conneeted with or disconnected from the patents, or in re- 
gard to their non-existence, and there is no évidence that the Messrs. 
Jebb knew of their existence prior to May, 1879. The Messrs. Ham- 
lin, who were already owners of ail the stock of the Buffalo Company, 
were not misled into buying the stock of the American Company by 
the Jebbs' suppression of the truth in regard to thèse patents, and 
the patents were not apparently bought because their existence and 
importance to tlie property of the oompany had been discovered by 
the Messrs. Jebb during their ownership of the stock. Under thèse 
oircumstances, the purebase of the Jebbs 18 months after the sale 
of the stock does not make them trustées for the American Company, 
or prevent a new purchaser from having the ordinary rights of an 
owner of patents which are being infringed. 

Again, it is said that an injunction should not issue because, during 
the period of the Jebbs' ownership of the patents, they saw in silence 
that the American Company was prosecuting its manufacture and 
was making improvements upon its property. I am not disposed to 
deny that cases may arise where a court of equity would refuse an 
injunction against an innocent infringer by reason of the protracted 
course of conduct of a previous owner of the patent who knew of the 
infringement, and silently and knowingly permitted the expenditure 
of substantial sums of money by the infringer. This case is not one 
of that class. The Jebbs owned from December, 1880, to October, 
1881, and the proof is that during this time the American Company 
was engaged in the manufacture, "and in making improvements to 
its Works for such manufacture, to the knowledge of the Jebbs," who 
were silent. Mère delay in seeking relief, when there is no estoppel, 
will not, in gênerai, prevent an injunction, though it may preclude 
the plaintif from the right to an account for past profits. McLean 
V. Fleming, 96 U. S. 245; Merriam v. Smith, 11 Fbd. Ekp. 688. Nei- 
ther do the facts which the défendant bas proved to hâve existed 
during the Jebbs' ownership create such an estoppel as to prevent an 
injunction, although they may be important in regard to an account- 
ing. It is not enough simply to prove that during thèse 10 months 
the infringer was "making improvements to its works," without stat- 
ing the character of the improvements or the extent of the expendi- 
ture. The proof is consistent with a very mdderate expenditure of 
money. The very extensive business of the two défendant corpora- 
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tions and their large works had growQ up before the purchase of the 
patents by the Jebbs, the capital which was embarked in the business 
■was invested before 1880, and the silence of the Jebbs after 1880 did 
not; in my opinion, beguile the American Company into a continua- 
tion of the business or into renewed or a large expenditure. 

The question in regard to the right of the plaintiff in a court of 
equity and uuder its bills to an account of the profits or an assess- 
ment of the damages which accrued prior to its ownership of the 
patents remaiûs to be considered. , The claims for profits or dam- 
ages arising from infringements prior to the plaintiff's purchase are 
choses in action, and the assignée takes the title subject to ail the 
equities existiiig against the assignors. Suoh claims do not pass by 
a mère assignment of the patent. In thèse bills there are no aver- 
ments that the plaintiff is the owner of such claims. The title to the 
patents only, through the various assignments, is alleged, but the 
allégation of an assignment of the patent is not an allégation of an 
assignment of claims for past infringement, The prayer.is for an 
acêounting of the profits derived from a violation of the plaintiff's 
rights, and that there may be assessed the damages which the plain 
tiff bas sustained by reason of the infringement. The bills neithei 
show titlqin the plaintiff to the rights of recovery for past infringe- 
ment, nor pray for an accounting to ascertain the amount which was 
due upon them, and no foundation was laid for a decree in regard to 
this class'of claims. Had there been the necessary averments, I 
should hâve considered with care the question whether, under the 
circumstances of thèse cases, a court of equity ought to decree ai 
account for the profits, or an assessment of the damages which ac 
crued prior to the plaintiff's purchase of the patents, except in respect 
to patent No. 137,911. 

Let there be a decree for an injunction against the respective de- 
fendants against the infringements of the third claim of patent No. 
65,664, of patent No. 81,888, and of patent No. 137,911, and for a) 
accounting in respect to the unlawful use of said patents since Octo 
ber 13, 1881 ; the terms of the decree to be settled upon hearing, il 
desired. 



Barker V. Shoots. 

^Circuit Court, N. D. New York. January 4. 1882. 

Patents for Inventions— Reissub No. 6,531. 

Keissued patent No. 6,531, graiited to William C. Barker on the girth day of 
July, 1875, for " an improvement in huckets for chain-pumps," Jield valid, and 
infringed by buckets for chain-pumps constructed as described in letters patent 
No. 158,534, granted January 6, 1875. 

In Equity. 
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George E. BvcUey, for plaintiff. 

Walter L. Dailey, for défendant. 

Blatchfoed, J. This suit is brought on reissued letters patent No. 
6,531, granted to the plaintiff, July 6, 1875, for an "improvement in 
buckets for chain-pumps," the original letters patent having been 
issued to the plaintiff, June 20, 1871, and having been reissued to 
him, May 19, 1874. It is the same patent which was passed upon by 
this court in Barker v. Stowe, 15 Blatchf. G. G. 49. The spécification 
is set forth in the report of that case. The défendant in that case, 
Deloraine F. Stowe, had made and sold buckets for chain-puraps, 
described in letters patent granted to him February 23, 1875, for an 
"improvement in buckets for chain-pumps." It was held that he 
had infringed claims 1 and 2 of No. 6,531; but the bill was dis- 
missed on the ground that both of those claims were anticipated by 
pump-buckets constructed by one Crin 0. Witherell prior to the plain- 
tiff's invention. 

In respect to claim 1, Witherell, on his examination as a witness 
in that suit, introduced an exhibit. A, as representing a form of 
bucket which he made and sold for five months in the year 1866. 
It was said of that exhibit, in the décision in that suit : 

"It has a thin India-rubber disk placed loosely above a métal disk, and the 
edge of the rubber disk forma a flange, wbich extends downwards and em- 
braces part of the depth of the métal dislt. ïho rubber disk has a hole iu 
the center, through which a métal eye, fastened to the upper part of the 
métal disk, passes. He testifles that the settling down of the chain, when 
the pumping was stopped, allowed the water above to escape through the 
hole in the center of the rubber disk. * * * Witherell testifles that he 
pat the buckets, like Exhibit A, particularly into worn pump tubes, which 
had only the métal plate buckets; that between April and August, 1866, he 
put buckets like Exhibit A into between 50 and 100 wells, mostly in the 
south-eastern part of New Hampshire; that he saw one of such pumps in 
successful opération with theni as late as 1869; that he never used less than 
tliree of such buckets for a well, and seldom more of them ; that he never 
knew any of them to freeze; that tlie back motion of the chain, after pump- 
ing was stopped, was sufflcient, even when a ratchet was used, to open a 
central space between the rubber and the métal plate, the rubber adhering 
to the sides of the pump tnlie, and allowing the water to escape down through 
the center ; that he used the buckets like Exhibit A for the purpose of fltting 
closely in the tube, so as to cause suction ; and that he generally succeeded in 
establishing a suction, unless tlie tube was too mucli worn or détective. 
Tliere is no testimony in contradiction of tliis, or tlirowing doubt upon the 
truth of tlie facts testified to by Witherell, or showing that buckets like Ex- 
hibit A woukl nol operate as he testifles. Exhibit A shows an elastic bucket 
for a chain-pump, adapted to fit and work in the bore of a pump-tube, to raise 
water by suction, and provided with a suitable orifice or outlet, through which 
the water remaiiiing in the pump-tube above the bucket can escape down to 
the source uf supply. * * * It appears to liave been a successful, prac- 
tieal working apparatus. If it was an elastic snction-bucket with a drip, it 
is of no conséquence wliether Witherell devised it primarily, with a view to 
the drip, or not; nor is it of any conséquence that the hole for the link served 
also as a drip-iiole. If it allowed tlie water to escape, it would do so as effect- 
ually as the extra passage in the plaiutitî's bucket. It may be, perhaps, that 
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the plaintifE is entitled to some elaira in respect to a drip orifice Jn an elastic 
suction-bucket ; but, in view of the Witheiell Exhibit A, the first claim of 
the plaintift's pateat is too broad, and is invalid." 

In respect to claim 2, Witherell introduced in that case another 
form of bucket made by him, Exhibit B. It was said of that Exhibit, 
in the décision in that suit : 

" He testifies that he made and sold buckets like Exhibit B, after he made 
them like Exhibit A, and from the fall of 1866 until the fall of 1873. Ex- 
hibit B has a rubber disk compressed between two métal plates by a screw 
and a nut. By lubricating with cil the iron washer on the lower face of tbe 
disk, the lower part of the disk was caused to expand more than the upper 
part, so as to give to the lower part a bearing edge, with the part above it re- 
ceding from it inwards. Exhibit B shows such construction. Hesays thât 
he never used less than three of Exhibit B for a set, and seldom more; that 
his practice was to hâve the buoket fit as closely as possibly, and not hâve 
the pump work too hard; that the object of the beveled edge was to hâve 
the rubber slide easily over any roughness iii the tube; that the bucket 
operated both by lifting and suction; that, when the bucket fltted closely, it 
resisted the downward run of the chain ; that he set them close ènough, by 
expansion, to draw the water up readily, and yet leave room for the water to 
pass baek on the inside of the tube ; tliat the water in the tube, with Exhibit B, 
never f roze, when the bucket was properly adjnsted ; that he made a considérable 
number with the bearing edge like Exhibit B; and that he used that form in 
tubes that were too large to be fllled by expanding the disk equally from both 
of its faces. This Exhibit B is a solid elastic bucket, having an elastic-bearing 
edge, and its upper portion convex from said edge. whereby the bucket wiU 
re^ily yield to any irregularities in the pump-tube, and admit of its being 
easily drawn up, while, at the same time, it will resist moying down- 
ward. It answers exactly the second claim of the plaintiff's patent. A pro- 
vision for the esçape of the water is no part of the second claim, and the elastic- 
bearing edge is no part of the flrst claim. Although Exhibit A has no elastic- 
bearing edge, It anticipâtes the flrst claim ; and although Exhibit B has no 
water escape, it anticipâtes the second claim." 

The answer in the présent case dénies infringement, and sets up 
that the buckets for chain-pumps which the défendant has made, 
used, and sold are seeured to him by letters patent granted to him. 
No. 158,534. dated January 6, 1875. It alsosets upwantof novelty 
and allèges various anticipations. One of them is that of Witherell. 
It also allèges that the reissue sued on contains matters of substance 
not embraced in the original patent. 

In the Stowe Case it was alïeged that matter was found in the re- 
issue which was not in the original patent of 1871, but the court 
said : "The drawings are identical, and there is nothing either in the 
spécification or the claims of the reissue which is not justified by 
what is found in the description or drawings of the original patent.'' 
Nothing is shown to change this view, and the original patent is not 
put in évidence in this suit. 

The structure presented by the plaintiff as the infringement i» 
known as "Lovell Exhibit 1." The same structure is represented by 
"Defendant's Exhibit 1." It has no drip-notch. It is constructed in 
accordance with the description in No. 158,534. It consists of a 
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riiiged boit or eye-bolt, which passes through an upper métal plate 
the extension beyond suoh plate having a maie screw-thread eut on 
it, and passing through an India-rubber disk and into a female screw- 
thread eut in another and lower métal plate, to which a loop or ey( 
or ring is affixed. The two parts are centered when screwed togethei 
Each of the two plates is convex on its inner face, towards the rubbc 
disk, and the disk is slightly concave on each of its opposite uppt^ 
and lower faces. , The disk can be expanded ciroumferentially in ai 
outward direction, by screwing up the lower plate. The disk is solic 
The loçrer part of its circumference, for a distance of perhaps ai 
eighth of an inch upwards from the lower edge, is beveled outwardf 
very slightly, and then its outer face slopes upward and inward al 
an angle of some 508 to 608, with its base to its upper concave face 
suoh slope being, in superfieial upward length, about half an inch 
The claim of No. 158,534 is to a combination of ail the parts making 
up the structure. 

Claims 1 and 2 of No. 6,531, are those which are alleged to havc 
been infringed. They are as foUows : 

" 1. An elastio bucket for chain-pumps, adapted to fit and work in the bore 
of a pump-tube, to raise the water by suction, provided with asuitable orifice 
or outlet through which the water remaining in the pump-tube above the 
bucket is allowed to escape down tothe source of supply, substantially as anU 
for the purpose set forth. 2. A solid elastie bucket, having an elastic-bearilig 
edge, and its upper portion convex or contracted from sald edge, whereby tht; 
bucket will readily yield to any irregularities in the pump-tube, and admit of 
its being easily drawn up, while at the same time it will resist moving down- 
wards, substantially as and for tlie purpose specifled." 

On the, question of infringement the défendant testifies that bis 
bucket raises water "by lifting and not by suction particUlarly;" that 
it Works on the same principle as the old metallic bucket; that he 
always makes bis buokets "to fit loosely in the tube;" that a l|-inch 
bucket of his can be expanded, by compressing the rubber between 
the plates, so as to fit a l|-inch tubing; and that, after pumping with 
his bucket, the water runs back down the tube to the source of sup- 
ply through the space around the bucket, because that fits loosely in 
the tubing àndisshaallerthan the bore. , It is oontended for the de- 
fendant that his bucket is not a soUd elastie bucket, within the mean- 
ing of No. 6,531; that it does not assume the shape of a cône; and 
that it will operate equally well with either surface upward. The évi- 
dence is ehtirely aatisfaetory that the -defendant's bucket infringes 
claim 2 of No. 6,531. It is a solid elastie bucket, and bas an elastic- 
béaring edge, and bas its upper portion convex or contracted from 
said edge, and thereby the bucket will readily yield to any irregulari- 
ties in ihe pump-tube, and it can be easily drawn up while at the 
saine time it will resist moving downw^rd. The spécification and 
claim of No. 158,534 show that the bucket is intended for use with 
thé smaller surface of the rubber disk uppermost. The witness Eiker 
shows that this i^ so. It also appears that the defendant's buckets sent 
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out by him to be put in were put ifl sO as to fit tightiy in the^ ttibe 
and draw water by suotion, and were put in with the smaller end Of 
fche rubber disk uppermost, and had drip-notches eut in them when 
set. If they fit tigbt and draw water by suction, the drip-notch is a 
necessity, if there is danger of freezing. It must tberefore be held 
that infringement of claim 1 also is shown. 

The évidence of Witherell is net produoed in this suit. In regard 
to Witherell's testimony in the former suit against Stowe, respecting 
structures anticipating claim 1 of No. 6,531, it was said, in the décis- 
ion in that suit, that there was in that suit no testimony contradict- 
ing Witherell, or throwing doubt on the truth of the facts testified to 
by him, or showing that a bucket like Exhibit A in that suit would 
not operate as Witherell testified it would. In the présent suit, five 
witnesses bave been examined on the part of défendant, namely, 
Waite, Bostwick, Smith, Wardell, and Reed, to show want of novelty 
in claims 1 and 2, The answer doea not set up prior knowledge or 
use by any of them. But it is doubtful whether the record contains any 
objection on that ground to the testimony of any of them. Their 
évidence will tberefore be considered. 

The most that the évidence shows is the use, not in new pump- 
tubes, but in worn pumb-tubes, of a flat, thin cylindrical disk of rub- 
ber, slipped over the loop of the chain and lying flat on the rnetal 
button, to compensate for the wear whioh had taken place in the tube 
by the rubbing of the métal button. The rubber disks were not used 
in a new cylindrical bore, but only in bores which had become of oval 
or irregular shape, and which were worn more irregularly for a dis- 
tance at the top and the bôttom of their length than at thé middle 
thereof. Thèse disks were not the elastic bucket of claim 1 of No. 
6,531 , fitting so as to operate by suction. The cylindrical rubber disk 
could not fit any bore that was not cylindrical, and could not operate 
by suction in a bore that was not cylindrical. It was as much of a 
lifting button as the métal button, and it could not operate by suc- 
tion in the non-cylindrical bore any moré than the non-fitting métal 
button could in a bore either cylindrical or non-cylindrical. Of course, 
if thèse rubber disks did not fit the bore they did not hâve the drip- 
notch of claim 1 of the plaintiff. The évidence in the présent case 
as to the prior structures is very différent from that in the former case 
against Stowe. It now appears clearly that, in a wooden pump-tube, 
originally cylindrical, but worn by the use of cylindrical métal but- 
tons on a chain, a cylindrical rubber disk will not operate by suction, 
and the water wUl escape back around the edge of the disk, because 
the wear is not unitormly annular, and if the rubber disk be eut non- 
cylindrical, but oval, to suit an oval wear, it will, in going up and down, 
cxoss the oval and become jammed. 

The thin flat disks referred to are not the solid elastic bucket, with 
an elastic-bearing edge, and its upper portion convex or contracted 
from said edge, required by claim 2 of No. 6,531. Defendant's Ex- 
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hibit No. 8 is the only approach towards such a structure, but it was 
used only experimentally. 

The patent No. 19,173, granted to Marvin, January 19, 1858, on 
the invention of Horton, does not show what is found in claims 1 and 
2 of No. 6,531, and in the defendant's bucket. It has only leather 
and not India-rubber or other similarly elastic material. Thia patent 
was not mentioned in the answer, and its introduction in évidence 
was objected to on that ground. 

It is stated in the defendant's brief that the Witherell exhibits in 
the former case against Stowe are, by stipulation, made évidence in 
this case. I find no such stipulation. The only stipulation I find in 
the record, on the subject, is one that the certified copies of United 
States letters patent made exhibits and liled in the former case against 
Stowe be used for this case. Morever, plaintifï's Exhibit 13 was of- 
fered.in évidence by the plaintiff as a rubber disk of Witherell, (and 
it appears to be like what is above described to be Exhibit A of With- 
erell in the former case against Stowe,) and its introduction was ob- 
jected to by the défendant on the ground that at the stage of the 
case at which it was offered it was not rebutting évidence. The ob- 
jection was valid. The défendant then went on to give notice that 
he would produce and read at the hearing the évidence of Witherell 
taken in the former suit against Stpwe and the exhibits. To this the 
plaintiff entered an objection, on the ground that the matter was ir- 
relevant, and could not, under any circumstances, form any part of 
the record in this suit. This objection was valid. Moreover, the 
said évidence of Witherell has not beeu produced by either party; 
and so Exhibit No. 13 has no place in this case as évidence of a prior 
structure. 

It is proper to say that, on objections taken by the défendant and 
appearing on the record, and insisted on by him at the hearing, I bave 
rejected the following parts of the testimony for the plaintiff: The 
question at page 12, folio 17, "Q., Has not," etc., and the answer; 
Exhibit 10 of pkintiff; Exhibit 11 of plaintiff; and the évidence 
as to the contents of a license from the plaintiff to the défendant and 
one Colwell. 

There must be the usual deeree for tbe plaintiff. 
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LocKWOoD ». Cdttkb Toweb UO. 
{Circuit Court, D. Massachuseitf. November 22, 1883.) 

Patents for Inventions— Applications for tkb Samb Invention. 

The plaintifl adjudged to be the flrst inventer of an " iinprovement in India- 
nibber erasers," for wtiich lettera patent No. 167,455, dated September 7, 1875, 
were granted to him, as against letters patent for the same invention, No. 
233,511, granted to one Holton, October 19, 1880. 

See Lockwood v. Cutter Tower Co. 11 Fed. Rbp. 724; 8ame v. Oleveland, 18 
FED. Réf. 37. 

In Equity. 

Browne, Holmes d Browne, for complainant, 

Allen, Hemenway é Savage, ioi défendant. 

Béfôre Lowell and Nelson, 33. 

LowBLL, J. The complainant bas a patent, No. 167,455, dated Se]^- 
tember 7, 1875, for an "improvement on India-rubber ôrasers," and 
Francis H. Holton in 1877 applied for a patent for the same inven- 
tion, and after a hearing upon interférence with the présent complain- 
ant, and several appeals, a patent was granted to Holton, October 19, 
1880, No. 233,511. The case was found by the patent-office to be a 
difficult one. The primary examiner adjudged Holton to be the first 
inventer, and entitled to a patent. The board of examinera in chief 
decided that if Holton was the first inventor hehad not useddue dili- 
gence in perfecting and patenting his invention, and that Lockwood 
had put the invention into public use some days more than two years 
before Holton applied for his patent. The commissioner of patents 
held that Holton was the first inventor, but that he had permitted the 
invention togo into public use for more than two years before his ap- 
plication. The suprême court of the District of Columbia reversed 
this décision and ordered the patent to issue to Holton. The opinion 
of the court is not given in the record, but it is plain that three dif- 
erent coi^clusions were arrived at by four ableand compétent author- 
ities, the last of which came back to the opinion of the primary ex- 
aminer. 

The case was before us last year, and we expressed the opinion ihat 
one of the défenses was not made out, but as a case had been pend- 
ing for some time in the district of New Jersey between: the complain- 
ant and the owner of Holton's patent, we thought best to require the 
complainant to prosecute that suit, which was between the principal 
parties representing the hostile patents, rather than to décide this 
case begun later, in which the défendant company merely sold the 
goods which were made under Holton's patent. Lockwood v. Cutter 
Tower Go. 11 Fed. Bep. 724. The case in New Jersey has now been 
decided by Judge Nixon upon the same évidence which is before us. 
He holds that Lockwood was the first inventor, and that Holton's 
patent is void. Lockwood v. Cleveland, 18 Fed. Rbp. 37. We hâve 
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examined the record agaîn, and agrée with the conclusions reached by 
the circuit coart in New Jersey. We refer to the report of that case 
for an examinatio'n of the facts and a history of the invention. Judge 
Nixon does net say in so many wordsthat the invention had net been 
ïn public use more than two years bofore Lockwood applied for bis 
patent; but that 'is a necessary part of bis décision, for if he had 
found Lockwood's patent to be void he would hâve so adjudged. Lock- 
wood V. Cleaveland, 6 Fed. Eep. 727. Holton testifies that be made the 
discovery by accident in March, 1872, which was more than two years 
before Lockwood's application, and that be gave some samples to bis 
friends; but Judge Nixon says he "gave the products of said experi- 
ments to bis friends for trial and approval, " and this seems to us to 
be the fact. The use was expérimental. Besides, it is far from clear 
that those samples wére given in 1872. In the matter of dates his 
witnesses are vague. We conclude, therefore, that Lockwood is eu- 
titled to a decree. 

Decree for complainant. 



Lambert v. Hofhbimeb and others. 

lOireait Court, S. D. Nm York. November 19, 1883.) 

Patents FOB Inventions. 

Patent No. 276,430 sustained. 

In Equity. 

Joseph C. Wolff, for orator. 

Thomas F. Byrne, for défendant. 

Wheelee, J. This suit is brought upon letters patent No. 276,430, 
dated April 24, 1883, and granted to the orator for a gauge for form- 
ing foundations for artificial flowers. The only question arising upon 
the pleadings and proofs is made by the testimony of the défendant 
Hofheimer in stating that he does not think there is any invention 
in the patent. No reasons are given for this opinion, and none are 
apparent sufficient to overcome the pj-iwia /acte effectof' the patent. 
On the contrary, the device seems to bé quite ingenious, and well 
worthy to be called the resuit of the exercise of inventive faculties, 
especially in the absence of any proof of prior contrivance of this sort. 

Let thére be a decree for the orator for an injunction and aocount 
according to the prayer of the bill, with costs. 
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The Garl, etc. 

[District Court, S. D. New York. December 7, 1883. 

Shiepins — Personal Injurieb— Cokteibutokï Negliçjence— Proximatk Cause. 
The libelant was employed withother men by the owner.of cargo to assist in 
unloading goods between-decks. T hree hatches above and three immediately 
beneath were ail open. While the libelant was at work six feet forWard of the 
fore-hatch, the deck hands above, while washing the main deck, put on the 
cover of the fore-hatch above, darkening the space below, where the libelant 
was at work. The latter, thinking ail the hatches were about to be closed, 
turned suddenly, and forgetting the open hatch by him, stepped into it, fell, 
and was injured. There was plenty of room to go on either side of the open 
hatch, and the libelant was fatniliar with the circiimstances. Held, that the 
proximate cause of the accident was the libelant's inattention and négligence, 
and tbc libel was dismissed without considering the question of the liability of 
the ship or her owners for the acts of the deck hands. 

Action for Personal Injuries. 

M. J. Costello, for libelant, 

Beebe, Wilcox de Hobbs, for olaimant. 

Beown, J. The libelant, on Saturday, the twenty-eighth of May, 
1881, fell th'rough the fore-hatch of the lower deck of the ahip Cari, 
by which he sustained severe injuries. He was one of about a dozen 
men who had been employed by the consignée of a large quantity of 
bottles, which had been stowed between-decks, to take them from the 
straw in which they were paoked and put them in crates to be hoisted 
through the main hatch. The libelant had been engaged in this 
work during ail the week preceding. There were three hatches in 
the main deck, and three immediately befaeath them of the same size 
in the lower deck. The hatches in the lower deck were left constantly 
open, as is usual with vessels unloading. The hatches on the upper 
deck were usually closed at night, but not until after the workmen 
had left. The bottles were chiefly in the vicinity of the, main hatch, 
and theie was no other cargo at this tim« between-decks. Prepara- 
tôry to putting the bottles in crates, they were taken out of the 
straw and placed along the side of the ship towards thé fore-hatch, 
going up to within about five feet of it, and occupying a space of 
about five feet in depth next to the sides of the ship. On Saturday, 
and previously, the libelant had frequently gone forward of the fore- 
hatch to pile crates, and there was plenty of space left for passing 
along either side of the fore-hatch. While engaged in piling up some 
crates, and standing about six feet immediately forward of the fore- 
hatch, some of the seaman, who were then engaged in washing the 
main deck, at about 5 : 30 o'clock p. m. put on the cover of the fore 
hatch of the main deck, suddenly darkening the space immediately 
below, where the libelant was at work. The latter erroneously sup- 
posing that the deck hands were about to cover ail the hatches, and 
fearing that he might be left below, turued suddenly, and forgetting 
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the open hateh rigbt by him, in the comparative darkness, stepped 
into it and fell into the hold some 15 feet below. 

Unfortunate as the accident was, its immédiate and proximate 
cause seems to me to be clearly the forgetf ulness and inattention — 
that is to say, the négligence — of the libelant himself . He knew per- 
feotly that the hatch by him was open; and even had the darkness 
been complète, which could not bave been the case, as the main 
hatch, about 50 feet distant, was wide open, there could hâve been 
no difficulty in his reaching the main hatch without danger by going 
along the side of the ship in the way with which he was perfectly fa- 
miliar. The hatches between-decks were, as is usual, rightly left open 
and unguarded. The Germania, 9 Ben. 356; Dwyer v. Nat. S. S. 
Co. 4 Fed. Eep. 493. The workmen employed about them were • 
bound to give heed to them and exercise reasonable care for their own 
eafety. Nothwithstanding the improper, and probably merely acci- 
dentai, covering of the fore-hatch above, this injury could not hâve 
happened except through the absence of reasonable attention and 
care in respect to the open hatch below, with which the libelant was 
80 familiar. This négligence was therefore not merely contribu- 
tory, but it was the immédiate and proximate cause of the acci- 
dent ; the covering of the hatch above was but the preliminary and 
indirect cause, not necessarily or naturally producing the subséquent 
fall of the libelant. In this respect, therefore, the case differs whoUy 
from the case of The Kate Cann, 2 Fed. Eep. 241, and 8 Fed. Rep. 
719, which bas been cited; and it equally differs from Tlie Helios, 12 
Fed. Rep. 732. The cases of Driscoll v. The Mayor, 11 Hun, 101, 
and Plank v. N. Y. Cent, à H. R. R. Co. 60. N. Y. 607, referred to 
by counsel for the libelant, held only that the question of négligence 
should hâve been submitted to the jury. 

Without considering, therefore, whether the act of the deck hands 
while washing the deck in putting the cover on the fore-hatch above 
was an act for which the ship or her owners would be responsible, as 
regards any conséquences to the libelant at work below, [The Ger- 
mania, supra ! The Rheola, 7 Fed. Eep. 781,) I feel constrained to 
dismiss the libel upon the grounds above stated. 
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Febry V, TowN OF Mbrrimaok and othera. 
'Oircuii Court, W. D. Wiscomin. Deoember Term, 1883.) 

1. Rbmovai, op Cause — Action on Non-Nbgotiabi-e lusTEOTiBifT— DrTERSiTT 

OF ClTIZENSHIP. 

Where a cause of action upon a contract not negotiable, between citizens of 
the same state, is assigned to a citizen of another state, wlio brings suit thereon 
in the state court, sucli suit cannot be removed into the circuit court of the 
United States. 

BushneU v. Kennedy, 9 Wall. 392, and Uity of Lexington v. Butler ^JA Wall. 
2S2, distinguished ; and Berger v. Douglas Oo. 5 Fed. Rbp. 23, and Èardm v. 
Oison, 14 Fbd. Rbp. 705, followed. 

2. Same— ClTIZENSHIP AT Time of Institution dp Suit. 

The requisite citizenship of the parties muât exist, under the act of 1875, both 
when the suit is begun and when the pétition for removal is flled, to entitle a 
paity to hâve the cause removed from the state court. 

In Equity. 

James H, Flanders and E. Mariner, complaînant's solicitora. 

Sloan, Stevens é Morris, défendants' solicitors. 

BuNN, J. This cause was heard before the court in February, 
1879, and a partial décision rendered by his honor the circuit judge, 
sitting with the district judge. But a final décision upon the merits 
was reserved until further argument could be had upon certain ques- 
tions. Thèse questions hâve been argued, and the case cornes up for 
final décision. Chapter 172 of the Private and Local Laws of Wis- 
consin for the year 1870, entitled "An act to incorporate the Baraboo 
Air-line Eailroad Company," provided,.in section 20 of the act, that 
any town or towns in certain named counties should be authorized to 
subscribe to the capital stock of the company and issue its bonds, 
upon certain terms and conditions : First, that the route of said 
road should be first surveyed, located, ànd established; second, 
that a majority of the légal votera of said town should, at a gênerai 
or spécial town meeting, firat vote in favor of said subscription and 
détermine the amount thereof. 

Sections 21 and 22 provide for the holding of gênerai and spécial 
town meetings to vote on the question of subscribing for stock, and 
the amount. 

Section 23 provides for a subscription to its capital stock, and im- 
poses further conditions for the subscription, as follows : 

" In case the towns of said counties, or any of them, shall vote in favor of 
a subscription to the capital stock of said company to an amount, in the ag- 
gregate, of flve hundred and fifty thousand dollars, the chairman of the board 
of supervisors of each town, that shall vote in favor of said subscription, 
shall, on behalf of his town, upon the completion of said railroad into his 
town in good running order, and not before, subscribe to the capital stock ol 
said company to the amount for which his town shall so hâve voted, and 
thereupon stock shall be issued to said towns, respeetively, to such amount; 
and in pavment thereof, the chairman of the board of supervisors of and for 
v.l8,no.l2— 42 
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€ach of those towns, respectively, shall issue to said railroafl company tlie 
bonds of said towns, respectively, to the amount of their respective subscrip- 
tions as at'oresaid." 

By section 4 ail the affaira of the company are to be managed by 
a board of nine directors, who are to be chosen annually by the stock- 
holders; each stockholder to bave one vote for each Bbare of stock 
held by him. 

By section 27 the ohairman of the board of supervisora of each of 
said towns, by himself or by proxy, may represent his town at any 
meeting of the stockholders of said company, and cast the vote or 
votes to whieh his town may be entitled. 

The town of Merrimack, in Sauk county, in August, 1870, held a spé- 
cial town meeting, and voted to subscribe stock tothe amount of $10,- 
000. In the summer of 1871 the road contemplated by aaid act was 
built, not by the company organized therefor, but by the Chicago & 
Northwestern E.ailroad Company, under an agreement entered into 
between the two companiea in July, 1870, The town of Merrimack, 
however, refused to subscribe for stock, or to issue its bonds, and no 
subscription has ever been made or bonds issued, and this suit ia 
brought for the purpose of compelling the town to issue its bonds to 
the Chicago & Northwestern Eailroad Company, which built the road, 
and with which the Baraboo Air-line Company, on March 10, 1871, 
was Consolidated, by means of articles of consolidation entered into 
between the two eompanies, and the effect of which was to extinguish 
the Baraboo Air-line Eailroad Company; ail its corporate rights and 
franchises being transferred to the Chicago & Northwestern Eailroad 
Company. This consolidation was authorized by chapter 73 of the Pri- 
vate and Local Lawa of Wisconsin for 1871, approved February 17, 
1871. At the time the agreement was made for the consolidation of 
the road by the Chicago & Northwestern Company, in July, 1870, 
and at the time of the voting of the subscription, in August, 1870, 
there was no law of the state authorizing the consolidation of the 
eompanies. In 1877 the Chicago & Northwestern Eailroad Company, 
the new and consolidatod company organized by said act of the légis- 
lature of Wisconsin, transferred by an instrument in writing to this 
plaintiff, ail its rights to an issue of bonds by the défendant town. 
This suit was first brought by the plaintiff in the state court of Wis- 
consin, and afterwards removed to this court upon pétition setting 
up that he was a citizen of the state of Illinois. 

This court, in its former partial décision of the case, held that there 
was ho irregularity in the calling of the meeting or taking of the 
vote by the electors of the towri upon the question of making the 
subscription that would affect the legality of such vote, and also that 
there had been sufficient compliance with the conditions of the act of 
1870, in regard to the survey and location of the road through the 
town, previous to the taking of the vote. But there were other 
questions in the case not passed upon by the court, some of. which it 
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will be our dnty now to consider. And first there is a question of 
jurisdiction, which, though not very much discussed by counsel, was 
referred to and is fairly presented by the record. The Chicago & 
Northwestern Eailway Company, as appears by the record, is a cor- 
poration created by the laws of Wisconsin, and was, at the com- 
mencement of the suit, and when the transactions detailed in the 
évidence took place, a citizen of Wisconsin. The question, then, 
is, how does this plaintiiï corne to his right to sue in this court upon 
a cause of action upon contract not negotiable, derived by assign- 
ment from a citizen of the same state where the défendant résides, 
and who could not itself maintain the action ? 

It is contended by the plaintiff that the restriction upon the right 
to maintain suits in the fédéral courts upon such demands, contained 
in section 1 of the act of 1876, applies only to cases originally brought 
in this court, and not to cases like this, that are removed from the 
state to the fédéral court. If this question were an original one, now 
for the first time to be adjudicated, I would hâve no hésitation in 
holding that sections 1 and 2 of the act of 1876 should be construed 
together, so as to give full efifect to the restriction contained in the 
first section against the bringing of suits upon assigned claims. The 
purpose of that restriction is apparent, and ia well stated in Bushnell 
V. Kennedy, 9 Wall. 392, which is elaimed as décisive in favor of juris- 
diction in this case. It was to prêtent frauds upon the jurisdiction qt 
the fédéral court. The suprême court say in that case : 

"Not a little appréhension was exclted at the tirae of the adoption of the 
constitution in respect to the extentof the iurisdiction vested in the national 
courts, and that appréhension was respected in the judiciary act, which soon 
afterwards received the sanction of congreSs. It was obvions that numerous 
suits by assignées, under assignments made for the express purpose of giving 
jurisdiction, would be brought In those courts i£ the right of assignées to sue 
was left unrestricted. It was to prevent that evil, and to keep the jurisdic- 
tion of the national courts within just llmits, that the restriction was put Into 
the act." 

Again, speaking of the provisions of the act of 1789, the court 
say: 

" that section [12] * * * proyides for the removal of suits by défend- 
ants. The restriction in the eleventh section is not found in the twelfth. 
Nor does the reason for the restriction exîst. In the eleventh section its of- 
fice was to prevent fraud upon the jurisdiction and vexation of défendants by 
assignments made for the purpose of having suits brought in the narae of as- 
signées, but in reality for the beneflt of the assignors. In the twelfth section 
it would hâve no ofHee, for the removal of suits could not operate as a fraud 
on jurisdiction, and was a privilège of défendants, not a hardship upon them." 

That décision gives full effect to the restriction contained in sec- 
tion 11 of the judiciary act of 1789. But if the décision be made to 
apply to the provisions of sections 1 and 2 of the act of 1875, we are 
forced tq give the statute a construction which will defeat the pur- 
pose congress had in view iû both the enactments containing this 
assignment clause. Section 12 of the aot o£ 1789, under which 
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Bushnell v. Kennedy -waB decided, provided that when suit was brought 
in any state court against an alien, or by a citizen of the state in 
which the suit is bronght, against a citizen of another state, the de- 
fendant should hâve the right of removal to the fédéral court. It 
wili be seen that the right of removal under this statute is confined 
to the case of a défendant sued in a state where he does not réside, 
but who is an alien or citizen of another state. The plaintiff could 
not remove the case, neither could the défendant, if sued in his own 
state, although by a citizen of another state. There was, therefore, 
no danger of any frauds being committed upon the jurisdiction of the 
fédéral court in removal cases. The danger of such frauds lay with 
the plaintiff and his assignor. The défendant was in no position to 
commit them, and he alone could remove the case. There was, then, 
no need in section 12 for repeating the restriction contained in sec- 
tion 11 against taking jurisdiction in case of assigned claims, and of 
course no need of any judicial construction which should extend any 
portion of the force of section 12 to section 11, as each section was 
capable of an independent, fair construction, which would carry into 
full effect the purpose of congress in the euactment. 

But by sections 1 and 2 of the act of 18Y5 the jurisdiction of the 
fédéral court is greatly enlarged, and especially in removal cases. 
By section 2, in any controversy between citizens of différent states, 
when the matter in dispute exceeds |500, either party may remove 
the suit to the circuit court of the United States. So that if the con- 
struction given to sections 11 and 12 of the judiciary act of 1789, in 
Bushnell v. Kennedy, that the restriction contained in the eleventh has 
no application in the twelfth section, is to be transferred bodily 
from the former law, where it had a suitable and proper fitting, to the 
new enactment, the résulte will be something rather wonderful to 
contemplate, and could scarcely hâve been foreseen by congress. 
The resuit will be that in every controversy arising upon contract 
between citizens of the same state the moving party has it in his 
power, by assigning his claim to a non-resident of the state and hav- 
ing the action first begun in the state court and then removed, to 
draw the litigation into the fédéral court. Such an application of 
thê case of Bushnell v. Kennedy will render nugatory the clause against 
taking jurisdiction of controversies upon assigned claims upon con- 
tract, and defeat the purpose congress must bave had in view by the 
enactment, and which purpose is so well stated and so faithfuUy re- 
spected by the suprême court in their décision. 

Looking at the piirpose of the national constitution and of con- 
gress, which was to leave to the state courts intact the jurisdiction 
of ail matters of controversy arising between citizens of the same 
state exeept those arising under the fédéral constitution and lawe, 
and to invest and surround that jurisdiction with proper pafeguards 
against encroachments of the fédéral power, I cannot believe that 
the suprême court, in Bushnell v. Kennedy would bave given the con- 
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struction contended for to the act of 1875 if the question in that 
case had arisen uiider that act. The décision was made with référ- 
ence to the law as it then was, in 1869, and it is very nnsafe to ap- 
ply without proper discrimination that décision to a law so very dif- 
férent in its terms as that of the enactment of 1875. I think it will 
be mueh safer, and corne nearér carrying out the spirit and effeet of 
that décision, to give the law of 1875 a construction which will oarry 
into effeet the évident purpose of congress in the enactment. This, 
we think, can be done only by construing sections 1 and 2 together 
as one enactment, and giving proper eflfeot to both. If construed 
separately and independently, no doubt the first section would deny 
to this court jurisdiction in this case, and section 2 would give juris- 
diction. The first section reads : 

"Nor shall any circuit or district court Jiave cognizance of any suit founded 
on contract in favor of an assignée, unless a suit might bave been prosecuted 
in such court tô recover thereon, if uo assignaient had been made, except in 
cases of promiasory notes negotiable by the ]aw-merchant and bills of ex- 
change." 

Certainly, if this language is to be construed according to its nat- 
ural import, it is snfficient to deprive the court of jurisdiotioa in every 
such case, no matter in what manner it ie sought to bring the case 
hère. This is nbt a provision that no such suit shall be originally 
broughi in the circuit court. It is that the court shall mot hâve 
cognizance of any such suit, and the language is gênerai, and ap- 
plies just as appropriately to removal cases, as to cases originally 
brought in this court. The language, if it were to receive a construc- 
tion indépendant of the next section, amounts to a total déniai and 
deprivation, on the part of the fédéral' court, of ail jurisdiction in 
thèse assignment cases. If the court cannot hâve cognizance of any 
such case, how can it assume jurisdiction in one way more than in 
another? On the other hand, section 2, if construed independently, 
would clearly give the jurisdiction in ail this class of cases, where it 
is denied by Section 1. By this section, if independently and liter- 
ally construed, either party, in any controversy between citizens of 
différent states, when the amount in controversy exceeds $500, may 
remove the cause, when begun in the state court, to the United States 
circuit court for the proper district. 

It seems to me, in view of the radical change in the removal law 
adopted for the fifst time in this provision, giving to the plaintiff as 
well as the défendant the right to remove, and considering the mani- 
fest intentioin of congress in the enactment of 1789, and in the re- 
enactment of a similar provision in the law 6f 1875, restricting the 
jurisdiction in case of assigned causes of action upon contract, that 
the two sections should be taken together as one enactment, and due 
and proper effeet given to both. There would be no reason or con- 
sistenoy in giving the fédéral court jurisdiction of assignment cases, 
removed by the plaintiff from the state court, and denying jurisdic- 
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tion of tbe sam^ causes of action in case suit was originally brought 
in the circuit court; and I cannot think sueh was the intention of 
congress. Such a construction practically nuUifies the assignaient 
. clause. Beeause, as has been seen, ail the moving party bas to do 
to évade the law, is to assign his contract to a non-resident, bave 
a suit brought by the assignée in the state court, and immediately 
make application for a removal to the fédéral tribunal. And in this 
way the eotire jurisdiction of the ordinary litigation arising upon 
contracts betweeu citizens of the same state may be drawn to and 
swallowed up by the fédéral courts. That such a construction or resuit 
is at ail necessary, or could bave ever been contemplated by congress, 
or by the suprême court in Bushnell v. Kennedy, I cannot bring my- 
self to believe. The jurisdiction of the fédéral courts is broad enough 
now without the aid of judicial construction to extend it. ■ 

It must be presumed that the intention of congress was the same 
in re-enacting this provision in the law of 1875, that it was in the 
original enactment of 1789. It was, as the suprême court say, to 
prevent frauds upon the jurisdiction and the vexation of défendants, 
by drawing eontroversies really between citizens of the same state, 
arising upon contracts made between them, and more properly cogni- 
zable in the state court, into the fédéral tribunals. Thèse ends were 
to be accomplished by an absolnte déniai of the right of an assignée, 
whether he became such by a real or by a merely colorable'assign- 
ment, to sue in the fédéral courts, when his assigner had not such 
citizenship as entitled him to sue in that court. Under the act of 
1789 it was deemed sufficient protection against such frauds to with- 
hold from ail assignées the right to sue where their assignors could 
not hâve sued, restricting the right of removal to the défendant. 
The law of 1875 préserves and continues the same restriction of the 
right of assignées to sue in the fédéral courts. But of what practical 
value is this restriction, if the extension by the act of 1875 of the 
right of removal to either party is to be interpreted as permitting 
a plaintiff assignée, who could not sue in the fédéral courts, to invoke 
the jurisdiction of that court by means of the very simple device of 
first beginning bis action in the state court, and turning around and 
removing it by pétition to the fédéral tribunal. 

There bas been no adjudication by the suprême court upon this 
question under the act of 1875. BushneU v. Kennedy was decided, as 
we hâve seen, under the original judiciary act. The case of City of 
Lexington v. Butler, 14 Wall. 282, was under the local préjudice act 
of 1867, which provided that either party might, in certain cases, re- 
move the case from the state to the fédéral court by making an affi- 
davit of préjudice or local influence. Eut it was held, and very 
justly, in that case, that it was not one coming within the prohibition 
of «ection 11 of the judieiary act. Butler, a citizen of Ohio, sued in 
a Kentucky court upon certain coupons payable to bearer, being also 
the holder of the bonds, which, although originally payable to order. 
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had beèn indorsed in blank by the payée. The court ruled that both 
the coupons and bonds passed by delivery; that Butler, therefore, 
did not dérive his title or sue as assignée of a contract, within the 
meaning of section 11 of the act of 1789, but as the lawful holder of 
negotiable paper by the law-merchant, and could therefore sue in 
the United States circuit court without référence to the citizenship 
of any of the prior holders of the bonds and coupons. If he might 
hâve brought the suit in the fédéral court originally, of course he 
■could remove it from the state court by making the affidavit of préju- 
dice which the law provided. The same doctrine, in regard to the 
negotiable character of such bonds and coupons, had before been 
settled in White v. Bailroad Oo. 21 How. 576, and Thomson v. Lee Go. 
3 Wall. 331, and bas since been affirmed in jiamerous decisionSj and 
is familiar law everywhere to-day. They corne within the exception 
of notes and bills of exchange negotiable by the law-merchant, con- 
tained in the act of 1875, passing by delivery, without any formai as- 
signment. This exception in the prohibition against taking jurisdic- 
"tion of suits upon claims arising through assignments of contracts was, 
no doubt, made for the benefit of commerce. It was intended that 
notes and bills running to bearer or order should circulate through 
ail the states with entire freedom, and this exception in the law was 
made to further that purpose. After thus plaoing the plaintiff's right 
to due in the United States circuit court, without référence to the as- 
signment clause of section 11, upon impregnable grounds, thereby 
vindicating his right of removal under the act of 1867, Mr. Justice 
Clifford proceeds to say : 

"Suppose, however, the rule is otherwi^e, still the objection must be over- 
ruled, as the suit was not originally commehced in the circuit court. Suit 
mày properly be removed frotn a state court into the circuit court, in cases 
wliere the jurisdiction of the circuit court, if the suit had been originally 
comoieneed there, could not hâve been sustained, as tlje tweifth section of 
ttie judiciary act does not contain any such restriction as that contained in 
the eleventh section." 

— And cites Bushnell v. Kennedy as authority. 

If the remarks of Justice Clifford upon this point are to be iaken 
as the décision of the court, perhaps the décision would be an 
authority under the act of 1875, though the effect of such a dé- 
cision under that act would be much more déplorable than under 
the act of 1867. But it must, I think, be said of this case — First, 
that the second ground upon which Mr. Justice Clifford sustai:ied 
the right of removal was unnecessary to be determined because the 
first efïeotually disposed of the case; and, second, if the first question 
was properly decided, as nobody doubts it was, then the second 
question was not in the case, nor before the court for adjudication. 
If Butler was not an assignée within the meaning of section 16, but 
had a right to bring his action in the fédéral court in Kentucky from 
the fact that he was a citizen of Ohio, and held notes and bills 
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against tlie défendant negotiable by the law-merchant and transfér- 
able by delivery, then the question as to whether a non-resident 
plaintif, assignée of an assigner who was incapaoitated to sue in the 
fédéral court, would be affected under the act of 1867 by the restric- 
tion in section 11, was not in the case for adjucation. Had Butler 
held non-negotiable contracts against the défendant as assignée of 
an assigner who could not hâve brought suit in the fédéral court, 
which is the case at bar, then it would hâve been necessary to déter- 
mine whether the act of 1867, in giving the right of removal to either 
party, whether plaintiff or défendant, permitted the plaintiff to re- 
move the cause, when he could not bave brought the case originally 
in the fédéral court. But I am compelled to believe that the last 
question was not in the case, and to consider the remarks of Mr. 
Justice Cliffoed upon this part of the case as something obiter; at 
least, as not interposing any obstacle in the way of a proper and con- 
sistent construction of the act of 1876. See Berger v. Com'rs Doug- 
las Co. 5 Fed. Ebp. 23; Hardin y. Oison, 14 Ped. Eep. 705, — in 
which the judge of the eeventh circuit has giveu a like construction 
to the statute. 

Thereis one other jurisdictional defect in the record. Tn the péti- 
tion for removal the plaintiff states that he is a résident of Lake 
Forest, in the county of Lake, in the state of Illinois, and that he is 
a citizen of the state of Illinois. The pétition was filed May 14, 1877, 
and the suit began on March 30, 1877. By the décision of the su- 
prême court in Gibson v. Bruce, decided at the October term, 1882, 
[2 Sup. et. Eep. 873,] it was ruled that the requisite citizenship of 
the parties should exist both when the suit is begun and when the pé- 
tition for removal is filed. It does not appear by the record that the 
plaintiff was a citizen of Illinois when the suit was commenced. 
Thèse questions being décisive of the case, so far as this court is con- 
cerned, it will not be necessary or proper to express any opinion upon 
the merits. 

It may be proper to state that I bave conferred with Mr. Justice 
Hablan upon the case, and that he concurs in the conclusions arrived 
at in this opinion. 

The case will be remanded to the circuit court for the county of 
Sauk, Wisconsin, from whence it cornes to this court by removal. 
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West v. Woods and another.* 
(Circuit Court, E. D. Louisiana. November 20, 1883.) 

JURISDICTION— MaTTBB IN DISPUTE. 

It is the settled doctrine tbat, so far as concerns courts of the flrst instance, 
the déclaration or tbe pleading of the plaintiâ presenting liis claim is tlie sole 
test by which tbe jurisdiction is to be decidçd, so far aa tho matter in dispute is 
concemed. 

Exception to Jurisdiction on the ground that the matter in dispute 
does not exceed the sum of $500. 

Charles B. Singleton and R. H, Browne, for plaintiff. 

W. S. Benedict, for défendant. 

BiLLiNGs, J. The pétition présents as the cause of action an open 
account for the sum of $797.51, with interest upon the varions items 
from the dates when they respectively accrued. The exception or 
plea to the jurisdiction sets up that a crédit of $350 was purposely 
omitted by the plaintiff, and that his acknowledgment shows this; 
that therefore the matter really in dispute is only $447.51. The 
settled doctrine is that, so far as concerns courts of the first instance, 
the amount or value stated in the déclaration or the pleading of the 
plaintiff presenting his claim is the sole test of jurisdiction. The 
acknowledgment of the plaintiff would, of course, support a plea of 
payment pro tanto, but it would be only as proof in support of a 
counter-plea on the part of the défendant. 

The subséquent admission of the plaintiff, showing a less amount 
really due than claimed, could hâve no greater effect upon the ques- 
tion of jurisdiction than a verdict or final judgment. Kanouse v. 
Martin, 15 How. 207. "The words 'matter in dispute' do not refer 
to disputes in the country, or the intentions or expectations of the 
parties concerning them, but to the claims presented on the record 
to the légal considération of the court. What the plaintiff thus claims 
is the matter in dispute, thongh that claim may be incapable of proof, 
or only in part well founded." See, also, Gordon v. Longest, 16 Pet. 
97, and Curt. Comm. § 436; Sherman v. Clark, 3 McLean, 91, The 
jurisdiction, when dépendent upon the amount in dispute, in case of 
appeal or writ of error, is determined by a différent standard; there 
the test is the amount in dispute at the time the appeal is taken or 
the writ of error sued out. Where the déclaration shows the requi- 
site amount is demanded, this court bas jurisdiction, and the amount 
flnally found to be actually due can be considered only with respect 
to the costs. 

The exception must be overruled. 

iRcporied by Josoph P. Honior, Esq., of the New Orléans bar. 



:C&6 rEDEKAL liEPOHTEr.. 

Bheidlbt, Adm'r, etc., ». Adltman ana otners. 
(Uireuii Court, N. D. Ohio, W. D. June Term, 1883.) 

1. Pkactice— Use oi" Dépositions aftbb Dbath of thb Depokent, m Suit 
Brought bt Adminibtratob. 

The Tule in chancery is that if the testimony was compétent when the dépo- 
sition was taken and flled, it remains compétent, and the subséquent death of 
thé pàrty does net affeut its use on the triai. The administrator merely take» 
up the case as it stood when the intestate party died. 

Motion to Buppresa Testimony made by Complainant. 

Lee, Brown é Lee, for motion. 

Lynch do Day, for respondents. 

Welkeb, J. The complainant, Benjamin A. Sheidley, in hia life- 
time, filed his bill in chancery ftgainst G. Aultman, Jacob Miller, H. 
R. Wiae, and G. M. Ggden, alleging that there had been a partner- 
ship venture in cattle in the state of Nevada, which had not been 
settled, and setting forth the proportionate interest of himself and 
other partners in the partnership transaction. Aultman, Miller, and 
Wise make a joint answer, and deny the terms on which Sheidley 
allèges the parties agreed ta in said partnership contract, and stat- 
ing différent terms in the agreement, and al so filed a cross-bill, alleg- 
ing in it a great loss sustained by them in the enterprise, and charge 
fraud against the con^plainant. This is denied by the complainant. 
In his life-time the déposition, of complainant, Sheidley, was taken in 
his behalf ; and after such déposition was taken and filed, the défend- 
ants, Aultman, Miller, and Wise, gave their dépositions in theii; own 
behalf ; but during the time their dépositions were being taken Sheid- 
ley was sick, and unable to be présent and attend to the examination 
of the respOndents, and after the completion and the filing of thèse 
dépositions the complainant died. The suit bas been revived in the 
name of th« administrator, and he files this motion to suppress the 
testimony of the respondents so taken, because the suit is now be- 
tween the administrator of Sheidley and the respondents, and is in- 
compétent to be used on the trial, under section 858 of the Revised 
Statutes. The complainant now offers to withdraw the déposition of 
Sheidley, the original complainant. 

This raises a question of practice in our national courts of consid- 
érable importance. The rule in chancery is that if the testimony 
was compétent when the déposition was taken and filed, it remained 
compétent, and the subséquent death of the party does not affect its 
use in the trial ; that the administrator merely takea up the case as 
it stood when the intestate party died. 2 Abb. Pr. p. 707, § 208; 
Vattier v. Hinde, 7 Pet. 252. 

I do not think the statute cited changes this rule of equity. The 
motion is therefore overruled. 

Baxter, C. J., concurs. 
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COETBS CO. V. TaNNHAUSEB. 

Chittendbn V. Samb. 

{Circuit Court, S. D. New York. December 15, 1883.) 

TaKING TBSTrMONT IN FOREIQN CouNTRT— Rev. 8t. § 863. 

Dépositions of witneases in a foreign country cannot be takenunder Rey. St. 
h 863. 

Wallace, J. The défendants cannot take the testimony of thèse 
■witnesses in a foreign country, under section 863 of the Eevised 
Statutes. That section only applies tO the taking of dépositions within 
tbe United States. AU the officers named, before whom dépositions 
may be taken, are those of courts of some of the states of this coun- 
try, except notariés public, and it is not to be assumed that notariés 
public of foreign countries were intended to be delegated with a 
power which, in the case of higher officiais, is confined to those of 
our own country. The proper course is by commission. The cases 
seem to be such as to render an oral examination of the witnesses 
expédient upon the exécution of the commission. As the rest of the 
proofs hâve been so taken, the défendants are especially entitled to 
insist upon the same course on the examination of their foreign wit- 
nesses. 



Wells v. Obbgon & 0. Ky. Co. 

{Circuit Court, D. Oregon. December 24, 1883.) 

DuTT op Raixwat Compant to Express Companies Doino BxTsmBBB on Its 
RoAD— MasT FuRNisH Equal Pacilitibs to AlIi. 

The défendant was enjoined by this court to continue tofurnish the plaintiil 
such express facilities on itsroad as it had been furnishing under an agreement 
between the parties, one provision of which is to the efieot that the tiefendant 
will carry for the plaintilî not exceeding 8,000 pounds of "freight and express 
matter" over its road daily on a fast train for the sumof $1,000 per month, but 
the plaintiff must not deliver any such "freight" or "matter" at less than a 
stipulated price per pound. Thereafter the défendant commenced to furnish 
express facilities to the Northern Pacific Express Company upon the same 
terms and conditions, as it allèges, that it furnished them to the plaintiff, but 
allowed said N orthern Pacific Express to deliver freight at a lower rate than the 
plaIntiS was permitted to do, and thereupon the latter commenced to deliver 
îreight for the same rates as said Northern Pacific, whereupon the défendant, 
conceiving itself aggrieved thereby, moved the court to modify the injunction 
so as to prevent the plaintiff from carrying any freight or express matter at 
the reduced rates, or to permit the défendant to increase the compensation to 
be paid it by the plaintiff so as to prevent the same. Seld, (1) that the dé- 
fendant has no right to discriminate between the express companies, but must 
furnish equal facilities to both; (2) that although the plaintiff is in effectre 
quired by the decrce to deliver this 8,000 pounds of matter, or any portion of 
it, at not less than the proscribed rate, still, if the défendant permits the North- 
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ern Pacific to deliver any portion Of the like 8,000 pounds carried for it at less 
than such rates, this is necessarily a permission to the plaintifE to do the same ; 
(3) semble, that it is the duty of tl>e défendant to use rcasonable diligence to 
ascertain if either company is violating the condition uponwhich the facilities 
were granted to it, to the préjudice of the other, and, if so, toexclude itfrom 
the same; and certainly, where tlie failure to keep such condition is brought 
to its knowludge by the injured company or otlierwise, unless it does interfère 
elîectively, it will be presumed, in favorof the latier, to hâve waived such con- 
dition asto botli. 
2. ExpKKss Facilities. 

Ferriage on the railway ferry of the défendant, if not absolutely an express 
facility, to which the plaintifl is entitled, becomes su when furnished to the 
Northern Pacific by the défendant. 

Motion to Modify Injunction. 

Cyrm A. Dolph and Rufus Mallory, for défendant. 

M. W. Fechheimer, for plaintiff. 

Deady, J. On December 11, 1882, the défendant waa enjoîned 
and required by a decree of this court, given in this case, to furnish 
the plaintiff the express facilities on and over its lines of railway that 
it was then and had been doing, and upon the same terms. On No- 
Vember 16, 1883, the défendant filed a motion for the modification of 
said decree on the pétition of the Oregon & Transcontinental Com- 
pany, verified by the affidavit of the manager of said railway, Mr. E. 
Koehler, from which it appears that said company is a corporation 
formed under the laws of Oregon, and that since the date of said de- 
cree it has become the lessee of the défendantes lines of railway and 
acquired ail its "rights and interests" in and to "the transportation 
business thereof," and particularly nnder a certain contract made 
between the plaintiff and défendant on October 14, 1876, concerning 
the transportation of express matter by the latter for the former, by 
which the cost of said transportation and the rates to be charged the 
public by the plaintiff were fixed, which contract was still in force at 
the date of said decree; that the plaintiff is now "wrongfully and 
fraudulently taking advantage of said injunction," and has reduced 
its rate of charges for "carrying the matter confided to it" over the 
defendant's road below that fixed by said contract, and below the 
"regular charges" of the lessee for transporting ordinary freight ov(;r 
the same, thereby increasing the business donc bythe plaintiff, totbe 
injm-y of the "gênerai freighting business" of the lessee; that the 
plaintiff is transporting over said road as "express matter" large 
quantities of merchandise not properly belonging to the business of 
carriers by express, for no other reason than that the charges are less 
than the regular chargea for freight. The pétition concludes with a 
prayer for the modification of the injunction, so "as to compel the 
plaintiff to limit its business to a proper and legitimate express busi- 
ness," and to charge such rates for the carriage of goods as are pro- 
vided in said contract; and to enable the défendant, "by fair and 
proper charges, to protect itself from injury by the wrongful acta of 
the nlaintiff." 



WELLS V. OREGON & C. BY. 00. 669 

On November 23d the plaintiff filed an answer to the pétition, ver- 
ified by the affidavit of its superintendent, Mr. Dudley Evans, by 
■which it first dénies in détail, but generally witli a négative pregnant, 
ail the allégations of the pétition, and then admits and allèges that 
on October 14', ISTô, it made a contraet with the défendant for the 
transportation of its express matter over the railway of the défend- 
ant, as shown by a copy thereof annexed to said answer, from which, 
among bther things, it appears that the plaintiff, in considération of 
the payment by it tothe défendant of $1,000 per month, was entitled 
to carry in a car set apart for its use, on each passenger train, 8,000 
pounds of "express matter and freight," for which it was to charge 
on ail lots of less than 100 pounds "not less than double first-class 
railway freights," and for lots of greater weight not less than one and 
a half times such rates, or the rates specified in a schedule therein, 
for ail the stations between the then termini of the road, — Portland 
and Eoseburg, — and in case "the freight" offered by the plaintiff for 
carriage should exceed 8000 pounds in weight, the défendant was 
bound to carry the same, and the plaintiff to pay therefor at the rate 
of one and a half the first-class rates then charged by the défendant. 
The contraet also contains provisions to the foUowing effect : (1) That 
reither the défendant nor its employés shall carry express matter on 
a passenger train; (2) that the défendant will not, as I construe the 
ambiguous language of the provision, contraet with any other express 
Company or association for "better facilities than are granted" to the 
plaintiff ; and (3) that the contraet shall go into effect on November 
1, 1876, and continue in force for one year, and from year to year 
thereafter, unless notice is given by one or both parties, at least one 
month préviens to the end of the contraet year, of a withdrawal there- 
from. The answer also allèges that the Northern Pacific Express 
Company is a corporation largely owned and controlled by the same 
persons who control the défendant corporation and the Oregon & 
Transcontinental Company ; that for the past three or four months 
said express eompany has been and still is doing an express business 
on the defendant's railway, and that it is afforded thereon more and 
better facilities at cheaper rates than the plaintiff; that said express 
Company is permitted to carry "freight and express matter" at rates 
much less than the regular railway rates, and that it has threatened 
and still threatens to carry "freight and express matter" for 10 cents 
per 100 pounds less than the plaintiff may charge for the same serv- 
ice; and that said Oregon & Transcontinental and express com- 
panies are by such means attempting to injure and destroy the busi- 
ness of the plaintiff. The answer also contains an allégation to the 
effect that the plaintiff has never carried on any one train over 8,000 
pounds of matter, nor on an average over 3,000 pounds. On the same 
day the défendant filed a reply, verified by the affidavit of said man- 
ager, to the effect that by the agreement with the Northern Pacific 
Express Company it is to have.the same facilities and upon the same 
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terms as the plaintiff, and not otherwise, and that if said express 
eompany bas oarried "freight and express matter" over the road at 
less than the prescribed rates, it bas been done witbout sucb man- 
ager's knowledge or consent, and in violation of the terms of tbe con- 
tract. 

Qn tbe argument it was conceded tbat tbe Oregon & Transcon- 
tinental Company, not being a party to this suit, could not be directly 
heard in tbis matter, but although no direct attempt was made to 
prove tbat it had beeome tbe lessee of tbe road as alleged, yet the 
fact was tacitly admitted. On the bearing the plaintiff read five af- 
fidavits, including one of its superintendent, from tbe latter of which 
it appears tbat tbe plaintiff is carrying and intends to carry freight 
and express matter at as low rates as tbe Northern Pacific Express 
Company, but not lower; and tbat within one week before tbe filing 
of this motion, be informed the manager of tbe defendant's road that 
said express company was carrying freight at 30 per centum below 
first-class railway rates. From the other of thèse affidavits, noneof 
which are contradicted in any particular, it satisfactorily appears tbat 
the Northern Pacific Express is carrying between Eoseburg, Oakland, 
and Eugène and Portland for at least 50 per centum less, on an aver- 
age, than the rates specified in the contract of October 14, 1876. And 
upon tbe wbole case it appears that the plaintiff intends, and is en- 
deavoring, to carry at as low rates as the Northern Pacific for the pur- 
pose of preserving ils business, and not otherwise. 

Before proceeding to the considération of tbe particular question 
arising upon tbis motion, it may be well to glance at the origin of 
this controversy. This suit was commenced on December 11, 1882, 
wben an order was made tbat the défendant show cause why it sbould 
not be enjoined as prayed in the bill, and that in the mean time it be 
so restrained. On Marcb 19, 1883, after full argument, a preliminary 
injunction was allowed. 8 Sawy. 600; [S. C. 16 Fed.Eep. 661.] This 
injunction is still in force, the case having since been heard on a de- 
murrer to the bill, which was overruled by Mr. Justice Field. [8. C. 
18 Fed. Eep. 517.] It also appears that before the commencement of 
the suit that the défendant gave the plaintiff notice that it could not 
bave any express facilities on its road after that year, as it intended to 
do the express business itself. And, Jirst, my impression is that the 
contract of October 14, 1876, is no longer in ioxce, 2>roprio vigore, be- 
tween the parties. "One of both parties," meaning, I suppose, either 
party, could terminate and annul tbe contract at the end of any year, 
by giving notice of its intention to withdraw from it, and, as tbe de- 
fendant appears to bave given sucb notice, it foUows that the com- 
pact, as such, is at an end. Tbe relations between the plaintiff and 
défendant, and their reciprocal obligations, are now prescribed and 
measured by the decree of this court. In making this decree it adopted 
for the time being, as a convenient and just définition and enumera- 
tion of proper express facilities, and the terms and conditions upon 
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which they should be furnisbed, the state.of things or relations and 
obligations then existing between the parties. And tbis, of course, 
hadthe effect to prolong the provisions of tbis contraet applicable to 
the Bubject-matter, under whieh the parties had beèn aoting for six 
years, and continue them in force as a part of the decree of the court. 
And, second, in canvassing the motives and acts of the parties, it must 
be borne in mind that the défendant desired and intended to withdraw 
ail express facilities from the plaintiff for the purpose of taking the 
business exclusively into its own hands, and that although it was pre- 
vented from excluding the plaintiff from its road and bas not directly 
undertaken to conduct the business itself, yet it is f urnishing facilities 
to a Company that is necessarily a rival of the défendants, and ap- 
pears to be closely allied, if not identical in interest, with itself. 

Dpon the case made there does not appear to be any ground for 
the complaint that the défendant is carrying more matter or of a dif- 
férent character from that it is entitled to; while it does appear from 
admission of counsel that the défendant is carrying the Northern Pa- 
cific wagons on its railway ferry across the Willamette river at this 
place free of charge, while it compels the plaintiff to pay for a like 
service at the regular rates. Whether. this f erriage is an absolnte ex- 
press facility may be a question, but I am quite sure that if the defend- 
, ant fùrnishes it to the Northern Pacific free of charge, it must do the 
same for the plaintiff . It cannot discriminate against either, but must 
treat both aîike. 

In the nature of things, there can be no absolute and prescribed 
définition of "express matter." Like the phrase "express facilities," 
its scope and meaning may be modified by circumstances. And so 
long as the express company pays the railway company an agreed 
sum for so much space in a car, or -weight carried therein, or one and 
a half times first-class railway rates for whatever it carries over its 
road, there is no need of any définition. It defines itself, and in- 
cludes everything that the express company can get or afford to carry 
on those terms. And if it carries ail the freight and express matter 
that goes over the road, it works no injury to the défendant, but a 
benefit. 

Under the arrangement between the plaintiff and défendant, the 
former is entitled to carry 8,000 pounds of either "freight" or "ex- 
press matter," if there is any différence between them, once a day 
each way, over the road of the latter upon the payment of $1,000 a 
month, and as much more as it may désire upon the payment therefor 
at the rate of one and a half first-class railway rates. But, so far at 
least as the 8,000 pounds is concerned, the plaintiff is bound to charge 
the public the enhanced rates prescribed in the agreement. This condi- 
tion was intended for the benefit of the défendant, and the observance 
of it might work to its advantage in this way: If 8,000 pounds of 
freight is offered on a given occasion, and only 1,000 of it would bear 
carriage at express rates, the défendant would carry the other 7,QQ0 
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pounds at railway rates, upon a slow train, and get the same compensa- 
tion from the express company as if the latter had carried the whole of 
it. But as to the Ireight carried by the plaintifE in excess of 8,000 
pounds, and for which it must pay, not a lump sum, but one and a 
half times first-olass railway rates, it can make no différence to the 
défendant how light are the charges of the plaintiff, nor how much 
freight it may carry. But the plaintiff, in carrying any portion of 
the 8,000 pounds for less than the stipulated rates, is violating the 
contract or terms upon which it is entitled to the faoilities it enjoys, 
unlesB the défendant by its conduct bas waived this condition of the 
contract, or furnished the plaintiff with an excuse or justification for 
not keeping it. 

By the law of this case, until otherwise established by the suprême 
court, the défendant is bound to furnish the express company with 
reasonable faoilities for the conduct of its business, and if there is 
more than one company dôing business over its road it must furnish 
equal facilities to ail. To deal fairly and justly in this respect, and 
according to its obligation, the défendant must serve the express com- 
panies equally, and neither directly nor indirectly favor one or hinder 
the other. Whatever terms or favors it extends to one it must ex- 
tend to the other, because the other becomes thereby entitled to them. 
No discrimination can be allowed, but equality of service, conditions, 
and compensation is the fundamental rule governing the business or 
transaction. 

But, says the counsel for the défendant, we hâve made the same 
terms with thèse express companies, and if the Northern Pacific is 
delivering freight at less than the stipulated rates, we are not aware 
of it, and if we were, we are not responsible to the plaintiff for it. If 
the plaintiff is injured by the conduct of the Northern Pacific in this 
respect;, it must seek a remedy against that company. A grosser 
misconception of the relations and rights of thèse parties could hardly 
hâve b'jen expressed in so few words. Thèse express companies are 
strangtirs to each other. They are each dealing with the défendant, 
and thftir relations are with it and not one another. Whatever facili- 
ties or favors the défendant extends or permits to one, it must extend 
or permit, upon the same terms, to the other. It is therefore bound, 
I think, to exercise reasonable diligence to asoertain whether either 
of them is violating the contract or condition under or on which it is 
doing liusiness on the road to the préjudice of the other, — as by de- 
livering freight at less than the stipulated or prescribed rates, — and if 
80, to *ake the proper measures to prevent a continuance or répéti- 
tion of such conduct. Certainly, if it is brought to the knowledge of 
the défendant that the Northern Pacific is cutting rates, it would be 
its duty to exclude the latter from its road, unless it intends to per- 
mit the plaintiff to do the same thing. And in such cases if it takes 
no steps to prevent the Northern Pacific from carrying for less than 
tlw «ftablished rates, the inference must be that the défendant per- 
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mits it to do so, and therefore it ought not to be heard to object if the 
plaintif does the same. And if the défendant was ignorant of the 
conduct of the Northern Pacific, because it was willfuUy blind to it, 
or did not care to know the fact, the same conséquence would follow. 

The défendant bas ascertained that the plaintiff is delivering 
freight below the stipulated rates, and doubtless might as easily and 
readily hâve found that in so doingit was merely folio wing of ne- 
cessity the example of the Northern Pacific. Indeed, the attention 
of the manager of the défendant was directly called to the fact that 
this Company was outting rates, by the superintendant of the plain- 
tifif, before this proceeding was commenced. But nothing was done 
about it, and the défendant seems to bave acted upon the theory that 
it could évade the injunction by permitting a company, whieh is 
either in fact itself or its close ally in interest, to carry for one half 
the rates the plaintiff is required to charge, and thereby destroy the 
latter's business and drive it ojQf the road. But the law is not so 
vain a thiug as this, and it will look below the surface of suoh a 
subterfuge and protect the plaintiff in the right to compete for busi- 
ness over the road within the limita which the défendant allows or 
permits to the Northern Pacific. The défendant is not entitled on 
the case made to any modification of the injunction or interférence 
of the court. 

This conclusion is fully sustained by the rulihgs in the following 
cases: Dinsmore v. LouisvUle, etc., Ry. Co. and Southern Exp. Co. 
\. Nashville, etc., Ry. Co. 2 Fed. Eep, 465; Southern Exp. Co. v. 
LouisvUle, etc., Co. é Fed. Eep. 481; Texas Exp. Co. v. Texas, etc., 
Ry. Co. and Same v. International, etc., Ry. Co. 6 Fed. Rbp. 427; 
Southern Exp. Co. v. Memphis, etc., R. Co. 8 Fed. Eep. 799. 

The motion is disallowed, at the costs of the défendant. 



GiLL Manuf'o Co. V. HURD. 
(Circuit Court, iV. D. Ohio, W. B. June Term, 1883.) 

CONTBACT— WhAT NeCBSSAKY TO CONSTITaTB — RuLES GOVBRNINO lU CbBTAHÎ 

Cases. 

In order to constitute a contract, the minds of the parties must meet, and ail 
the terms of the same be agreed to. If any part of a contract is not settled by 
the parties, or a mode agreed upon to settle it, as to that part there can be no 
contract. 
Same — Certain Rules. 

In determining what a contract is, the rule is to consider the negotiations 
passing between the parties. Their conversation in relation to it before cora- 
pleted, if the same is understood by the parties, shall be incorporated in the 
contract, even though such negotiations are not repeated at the time of its 
completion, ami such previous understanding will constitute a part of it, un- 
less changed or excluded at the timo it may be so completed. 
v.l8,no.l2— 43 
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3. Samb— Perfoemancb ov a Contraot— Whbbb no Time la Fixed. 

Where no time is flxed for thè performance of a contract, the law fixes a 
reasonable time in which it is to be performed ; and so, where no agreement is 
made as to the manner of construction of an article contracted to be made, the 
law requires it to be made in a worlsmanlike raanner, with good materials, and 
merchantable, and suitable for the purposes for which it was made. 

4. Samb— Keboission of Contbaot. 

A postal card from one party to a contract to the other, asking that nothing 
be doue about building certain cars contracted to be built until f urther instruc- 
tions, and setting the time withih which suoh further instructions would be 
given, helâ, not to constitute a rescission of the contract, the same onlyamount- 
ing to a request to suspend the construction for the time named ; andupon the 
failure of the iirst party, within the time named, to give further notice in a 
positive form not to construct, the second party had a right to go on with the 
work. 

At Law. 

W. I. Gilmore and Swayne, Swayne é Hayes, for plaintiff. 

Scribner, Hard â Scribner, for defendapt. 

Welkbb, J., (char ging jury.) The plaintiff, an Ohio corporation, 
sues the défendant, a citizen of the state of Connecticut, and in its 
pétition allèges that on the thirty^flrst day of March, 1880, it made 
a contract with the défendant to manufacture for the défendant, and 
deliver to him at its shops, in the city of Columbus, within a reason- 
able time thereafter, 100 merchantable box cars, to be painted white, 
and lettered as défendant might direct; that in considération thereof 
the. défendant agreed to pay the .plaintiff the sum of $580 for each 
car, to be paid for on deiivery, or, a reasonable time thereafter; that 
the plaintiff purohased the materials for the cars, and immediately 
proceeded to construct the same, and within a reasonable time there- 
after, to-wit, on the tenth of. September, 1880,.completed the same, 
except the lettering thereof, and was ready and. wjUing to letter the 
same as directed by the défendant, and ready to deliver the same at 
its shops according to the contract on said tenth of September, 1880, 
of ail which the défendant had due notice; that the défendant neglecfced 
and failed to inspect the cars or direct their lettering at tho time of 
their completion, and neglected to aceept and pay for the same, al- 
though duly notified of the completion of the cars; that thereupon 
the plaintiff sold the cars at the sum of $500 net, which was the 
highest price that could be obtained in the market. Plaintiff also 
allèges that it bas been delayed in receiving its money, and put to 
great trouble and expense in repainting the cars, changingfrom white 
to merchantable color. It claims to hâve been damaged in the sum 
of $12,000, for which it asks judgment. 

The défendant in bis answer dénies entering into any contract with 
the plaintiff for the manufacture of any box cars for him, and dénies 
that the plaintiff manufactured any box cars for him. He admits there 
were some negotiations between them looking towards a possible con- 
tract for building box cars for him by the plaintiff, if they could agrée 
upon terms and conditions upon which they should be built, but did 
not ripen into an agreement; that in the negotiations défendant 



GILL MANCJF'g CO. V. HtTBD. 675 

iiiformed the plaintiff tliat if a contract waa made he should require 
from the plaintiff a warranty from responsible parties that the 
wheels and springs of the propôsed cars should continue serviceable 
for the period of five years ; that no such warranty was ever given or 
tendered, nor were any spécifications drawn or submitted to défendant 
therefor; that within a few days after said negotiations, and before 
any work was done by the plaintiff upon the cara alleged to hâve been 
manufactured, the défendant gave plaintiff written notice not to build 
any cars for him. 

The plaintiff replies, denyingthat in the negotiations the défendant 
rerjuired a warranty for the wheels and springs as alleged, and dénies 
that any spécifications were to be drawn or submitted to the défend- 
ant. It also dénies that at any time before work was commenced 
the défendant gave it written notice not to build any cars for him. 

Thèse pleadings form the issue you are to détermine. 

The first and leading question of fact for you to détermine from 
the évidence is, was there a contract made between the parties, as al- 
leged in the pétition ? 

The plaintif! bas the burden upon it to establish, by a fair prépon- 
dérance of évidence, the making of the contract as it allèges. In or- 
der to constitute a contract, the minds of the parties must meet, — 
they must agrée to the terms, — and both parties must understand, or 
should bave understood from what passed between them, the terms of 
the agreement. If any part of the contract was not settled, or a mode 
agreed upon to settle it, as to that part there would be no contract. 

In determining what the contract was the rule is to consider the 
negotiations passing between tho parties. Their conversation in rela- 
tion to it before completed, if the same is understood by the parties, 
shall be incorporated in the contract, even though such negotiations 
are not repeated at the time of its completion; and such previous 
understanding will constitute a part of it, unless changed or executed 
at the time it may be bo completed. 

It will be your duty to carefuliy consider ail the évidence bearing 
upon the making of the alleged contract, — what was said between 
the parties, the telegrams and letters passing between them, the sub- 
séquent eonduet of the parties, their relation to the subject-matter of 
the contract, and from this évidence détermine whether a contract 
was made between thèse parties for the construction of the box cars 
as claimed by the plaintiff. This must be settled by you from the 
testimony you hâve heard in this case. Where no time is fixed for 
the performance of a contract, the law fixes a reasonable time in 
whieh it is to be performed. If no agreement was made as to the 
manner of the construction of the cars, the law requires them to be 
made in a workmanlike manner, with good materials, and merehant- 
able, and suitable for the purpose for which they were to be used. 
If the cars were to be made like the one examined at Bridgeport, or 
like those running on the Erie Eailway at that time, the plaintiff 
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would be requîred to make them substantially in the same manner 
as sach cars were construeted. If the coutract between the parties 
was that the plaintiff was to warrant by responsible parties the 
springs and wheels used in the cars for five years, the défendant 
was not bound to take the cars after they were made without such a 
warranty, and before the plaintiff eau recover, it must show that such 
warranty wus furnished the défendant. If the contract was that 
spécifications for the cars should be drawn by the plaintiff, and sub- 
mitted to the défendant for his approval, before commencing the con- 
struction, describing the mode and manner of their construction, then 
the plaintiff had no right to go on to build them for the défendant 
without such spécifications being furnished and accepted. Whether 
either of thèse items constituted a part of the contract you must dé- 
termine from the whole of the évidence ; the burden being upon the 
plaintiff to show the contract as it states it, and the burden being 
upon the défendant to show that thèse particulars constituted a part 
of the contract. 

As to the notice alleged by the défendant to hâve been given by him 
to the plaintiff not to manufacture the cars. If a valid contract was 
made between the parties for the building of the cars, the défendant 
had a right, at any time before the completion of the contract, to 
abandon the same on his part, by giving the plaintiff notice of such 
abandonment; being liable, however, for the breach of his contract, 
and for the damages the plaintiff might thereby sustain. The défend- 
ant must show that such notice was so given. To prove that- notice, 
the défendant gives in évidence a postal-card, dated April 5, 1880, 
which reads as follows : 

" I flnd I hâve some cars turned eut of a line that I must place, and I don't 
quite see my way clear for the new ones ; so please do not do anything atoout 
building them until lad vise you, — say within three days." 

This card was signed by the défendant, and direoted to the prési- 
dent of the plaintiff, and by him received. 

I direct you that this writing does not in law constitute a rescission 
of the contract, and does not prevent the plaintiff from proceeding 
to oonstruct the cars. It only amounts to a request to suspend the 
construction for three days, within which the défendant would advise 
plaintiff in relation to the construction; and, failing within the time 
to give such further notice in a positive form not to manufacture, the 
plaintiff had a right to go on with the work. 

If you find from the évidence that the contract as alleged by the 
plaintiff was not made, or if made, and the plaintiff did not substan- 
tially comply with the terms thereof, then you need proceed no fur- 
ther with your investigation, and your verdict should be for the de- 
fendant. If you find that the contract was made as alleged by the 
plaintiff, and the cars were substantially completed according to the 
terms thereof, and the défendant neglected or refused to receive and 
pay for them, the plaintiff is entitled to recover, and you will deter- 
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mine from the évidence the amount the plaintiff îs entitled to re- 
cover. 

After the cars were cotnpleted, and the défendant notiâed of auch 
completion and requested to inspect, and aocept them and pay there- 
for, if the défendant refused to receive and pay for them, the plain- 
tiff had a right to sell them for what could be reasonably obtained foi 
them, UBing ail reasonable exertions to obtain the highest priée, anc 
if 80 sold by the plaintiff, the measure of its recovery will be the dif 
ference between the oontract price and the sum realized therefrom 
deducting from the proceeds of siich sale the reasonable costs o: 
making the sale, with interest from the time the cars were complète! 
to the reeeipt of the proceeds on the oontract price, and interest oi 
the différence from the reeeipt to the ûrst day of this term. 

In this action the plaintiff is not entitled to reoover for storage of 
the cars, or for the Insurance thereof, because it does not sue for 
such damages.' 

Verdict for the plaintiff. Damages $6,000. Motion for anew trial 
overruled, and exceptions taken by défendant. 

See Austin y. Séligman, ante, 519, and note, 523. 



Easton and another v. Hodgbs and another, 
{Cire lit Court, E. D. Wiscondn, December 1, 1883.) 

1. Pledoe — Spécial Phopeety — Power — Warbhousb Recbipt. 

A person to whom specifled grain in an elevator is, by a warehoute reeeipt, 
pledged for the repayment of a loan of money, lias such a spécial property in 
the grain as will support an action of trover for the converson thereof. 

2. FBAtJD— Rescission. 

A pledgee, who by fraudulent misrepreaentations has been induoed to release 
bis interest in the property under pledge, is entitled, upon discovering the 
fraud, to reassert bis claim to the property against any one privy to the fraud. 

3. Cosi'08ioN DP GooDs— Grain in Elevator. 

The owner of specifled grain in an elevator, which the proprietor mingles 
with grain of better quality, retains his property in the same number of bushels 
of the improved article as he originally owned of the inferior grade 

4. Election— Reqtjisite Information. 

A pledgee who has been induoed by fraud to release the property pledged and 
to reoeive bills of exchange instead, will not be held to hâve elected to afflrm 
the transaction, and to hâve waived hi.s right to reclaim the goods, because, be- 
fore obtaining information that would enable hlm to trace the goods, he haa 
brought suit upon the bills. 

5. Plbdge — Sbvbeance bbtwbbn Dbbt and Securitt. 

There may be circumstances under which a pledge can be assigned without 
the debt secured by It. Such a case may arise when the assignée takes only a 
nominal interest for the purposes of an action at law. 

At Law. 
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H. M. Finch and O. W. Hazelton, for plaintiffs. Jarnes G . Jenkins 
and Joshua Stark, for défendants. 

Bons, J., [char ging jury.) This action is brought by the plaintiffs, 
James H. Eaaton and Alfred E. Bigelow, who are citizens of the 
state of lowa, against the défendants, Lyman F. Hodges and James 
H. Smith, citizens of the state of Wisconsin, to recover in trover the 
value of 11,500 bushels of No. 1 wheat claimed by said plaintiffs to 
belong to them, and to hâve been wrongfully and tortioualy shipped 
by William H. Valleau, from his elevator at Decorah, in the state of 
lowa, to the défendants, at Milwaukee, Wisconsin, in April or May, 
1876, and tortiously and wrongfully received by said défendants, at 
Milwaukee, and converted to their own use. The issue upon this, 
the plaintiffs' charge, is formed by a gênerai déniai on the part of 
défendants, and constitutes the principal question in the 'case for 
détermination by the jury. The plaintiffs are bankers and money 
loaners, residing at Decorah, in the state of lowa. The défendants 
are commission men, doing business at Milwaukee under the firm 
name of L. F. Hodges & Go. W. H. Valleau, also residing at Deco- 
rah, lowa, was, in 1876, the owner of a grain warehouse and elevator 
at Decorah, and engaged in the business of buying, storing, and ship- 
ping wheat and other grain and produce in and from the said eleva- 
tor. He also carried on a like business at other points in lowa. 
One J. H. Baker, also residing at Decorah, was engaged in buying 
and storing wheat at the same elevator, but not as a partner with 
Valleau, nor having any interest in the elevator. 

The évidence tends to show that in January and February, 1876, 
the said Valleau and said Baker, each having wheat stored in Val- 
leau's elevator, and wishing to borrow money, each on his own ac- 
count, for the purpose of carrying on the business of buying, storing, 
and shipping wheat in, through, and by means of said elevator, ap- 
plied to the plaintiffs, Baston & Bigelow, and to the First National 
Bank of Decorah, lowa, of whieh Easton was the président, for loans 
of raoney, and that after some negotiations on January 31st, it was 
agreed that the bank should advance to said Baker the sum of $3,000 
upon his note, said Baker to turn over to the bank 4,000 bushels of 
his (Baker's) wheat, then in said elevator, as a pledge to secure the 
repayment thereof, and that warehouse receipts should be executed 
and delivered by Valleau, the warehouseman, directly to the bank, 
as évidence of such pledge or seeurity of the wheat, which was to 
be in spécial binsin the warehouse or elevator; the numbers and dés- 
ignations of the bins to be marked upon the warehouse receipts. 
The évidence further tends to show that, pursuant to this arrange- 
ment and understanding, and pursuant to further arrangements of 
like character, the bank did loan and advance to Baker, on January 
31, 1876, $3,000, cash; on February 16, 1876, $1,300; and on Feb- 
ruary 19th the further sum of $1,000, — making in ail $5,300, — and 
took Baker's notes and a pledge of Baker's wheat in bins, designated 
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and selected by the parties then or shortly afterwards, and marked 
upon the wheat receipts, as security for the payment of the notes, 
and evidenced by the exécution and delivery of warehouse reeeipts 
for the said wheat by Valleau directly to the bank, with the numbers 
of the bins in which the wheat so tùrned ont was contained in the 
warehouse marked upon the said receipts as follows: To secure the 
loan of said $3,000, 4,000 bushels of No. 1 wheat; to secure the loan 
of $1,300, 2,000 bushels of No. 1 wheat; and to secure the loan of 
$1,000, 1,500 bushels of No. 1 wheat, — making, to secure the entire 
sum of $5,300, 7,500 bushels of No. 1 wheat. That on February 11, 
1876, the plaintiffs, Easton & Bigelow, advanced to Valleau himaelf 
the sum of $3,000 cash, and took bis notes therefor, and a pledge of 
liis own wheat then in the said elevator, selected, designated, and 
set apart in spécial bins, to the amount of 4,000 bushels of No. 1 
wheat, and that, as évidence of such pledge or tuming out of the 
wheat, Valleau executed and delivered to Easton & Bigelow his ware- 
house receipts for the 4,000 bushels of wheat in the said warehouse 
and in the bins so agreed upon and selected by the parties. 

Thèse receipts hâve been introduced in évidence, and I think the 
effect of their exécution and delivery, if made with the intent and pur- 
pose above stated, as the évidence is directed to show, was to consti- 
tute a pledge in the nature of a mortgage, or turning over to the 
bank and to Easton & Bigelow, respectively, as the holders thereof, 
of the wheat contained in the bins so selected, to the amount of the num- 
ber of bushels specified in the said receipts, respectively. And though 
the said receipts and transaction of turning over the said wheat, of 
which the said receipts form a part, would not transfer to the holders an 
absolute title to the wheat as gênerai owners, it would give to them, 
respectively, the constructive possession of the wbeat so pledged, and 
à spécial interest in the same to the extent and value of the money 
80 advanced, with the interest thereon, which would enable them to 
maintain trover against any and ail persons who should wrongfully 
take and convert the same to the takers' own use, against and in viola- 
tion of the said spécial interest of the holders, without their consent 
and against their will. It has become the usual and customary 
course of doing thiskind of business for persons delivering grain into 
elevators to take warehouse receipts for the same, and also for the 
purchasers of wheat, who are the owners of warehouses or grain ele- 
vators, to pledge their own grain in store and already paid for to 
bankers and brokers, to secure advances of money to enable them to 
carry on the business of buying and moving grain to the seaboard, 
and to deliver warehouse receipts for the grain so in stpre, and thèse 
grain receipts are considered as giving the constructive possession of 
the grain, and as conveyihg eitheran absolute title or a spécial inter- 
est, according to the nature of the transaction, and as partaking in 
many respects of the character of commercial paper, which may be 
trausf erred by indorsement, either absolutely or as collatéral security. 
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a,nd the holder entitled to claim tlie grain according to the rights of 
the original parties to ttie transaction; and this practice and method 
of doing business has obtained for a long time, and become an im- 
portant part of the commercial System of the country, so that it is 
well understood, and according to the usual course of business, that 
the use and purpose of a warehouse or grain elevator is not more to 
store the grain of the owner thereof than that of any and ail other 
persons. Up to this point there is, perhaps, no great dispute about 
the facts. Whether there is or nol, the jury mustflnd the faets upon 
this part of the transaction, as upon every other, from the weight of 
évidence in the case. What the court most desires is that you should 
hâve a clear compréhension of the issues actually before you for dé- 
termination, and the law applicable to the facts as you may find 
them. The court can only state to you what thèse issues are and 
what the évidence is directed to prove. What it does in fact show is 
for your considération and finding exclusively. 

The claim which the plaintifïs make against the défendants is, that 
Valleau, in April and the first part of May, 1876, some three months 
after thèse loans and advances of money were made, wrongfully, and 
in violation of the rights of the holders of thèse warehouse receipts, 
shipped the wheat pledged to the holders of such receipts, the 
First National Bank and Easton & Bigelow, to the défendants 
in Milwaukee, and that the said défendants, having had previous no- 
tice and information of the receipt holders' interest in the wheat, 
and in violation of their rights, received the wheat from Valleau and 
converted the same to their own use. And this, I take it, is the im- 
portant and main issue in the case for your considération and déter- 
mination : Did the défendants so receive and wrongfully couvert to 
their own use any portion, and if so kow much, of the wheat of the 
plaintiffs stored in the bins in Valleau's warehouse, designated and 
set apart for the holders of the warehouse receipts ? The burden of 
proof upon this question is with the plaintifïs, whose duty will be to 
satisfy you, by a prépondérance in the weight of évidence, that their 
allégations herein are true; and in the détermination thereof it 
will be your privilège and duty to patiently consider and weigh ail 
the facts and circumstances in the case bearing upon the point. 
You will exercise your best discrétion and judgment upon the testi- 
mony, and say how you are convinced. If the plaintiffs fail to sat- 
isfy you upon this issue, however you might find upon any other 
question in the case, your verdict should be for the défendants. If 
the défendants hâve not received and converted to their own use any 
portion of the wheat of the plaintiffs, or in which the plaintiffs held a 
spécial interest by virtue of said receipts, then your finding should 
be in favor of the défendants. If you find this issue in favor of the 
plaintiffs, your verdict should be for them, and you will in that case 
détermine from the évidence the amount of wheat so received and 
wrongfully converted by défendants, and assess ths plaintiffs' dam- 
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âges therefor at the agreed rate of .904 per bushel, (not exceeding the 
amount of the plaintiffs' debt against Valleau and Baker) with in- 
terest at 7 per cent, from the time of the demand made upon the 
défendants for the wheat. 

There is no dispute, I think, abont the fact that, during the month 
of April and first days of May, Valleau caused to be shipped to mar- 
ket from the elevator at Decorah ail, or nearly ail, of the wheat stored 
therein, including the wheat held by the First National Bank and 
Easton & Bigelow under the warehouse receipts held by them. The 
plaintiffs claim, and their évidence is directed to show, that on thè 
sixth of May, 1876, Valleau came to the office of the First National 
Bank and represented to the officers of the bank who had the notes 
and wheat receipts in custody, that he wanted to ship the wheat in 
the elevator, and that he coiild draw upon Hodges & Co., inMilwatikee, 
to the amount of $10,000, and that upon such représentations, and 
upon the exécution and delivery to the bank of two drafts for the sum 
of $5,000 each upon Hodges & Co. in favor of the bank, whiçh was 
received and discounted by the bank and passed to Valleau's crédit, 
the officers thereof delivered up to Valleau the notes taken upon the 
said loans, together with ail of the said warehouse receipts and other 
papers; and that such représentations, so far as his being able to draw 
upon Hodges & Co. for money is concerned, were falsely and fraud- 
ulently made by Valleau for the purpose of obtaining possession of 
such notes and receipts, knowing at the time or having reason to be- 
lieve that eaid drafts would not be paid; that the drafts were im- 
mediately forwarded by the bank to Milwaukee and presented to 
Hodges & Co. for payment, payment refused, and the drafts there- 
upon protested for non-paysaent and returned to the bank at Decorah ; 
that on the receipt of notice of the non-payment of the said drafts by 
Hodges & Co., the officers of the bank went to the elevator of Val- 
leau and ascertained that Valleau had shipped the wheat, and, as 
the plaintiffs claim, without their knowledge or consent. And upon 
this part of the case is another disputed question of fact presented 
for the considération of the jury, but really included in the main 
issue, and that is, whether the plaintiffs consented to the shipment by 
Valleau of their wheat. 

The évidence of plaintiff and défendant upon this point seems to 
be conflicting. Whether it be so or not is a question for the jury; 
and if you find it conflicting, it will be your duty to reconcile such 
conflict if you are able, and in any event to find the fact according to 
the weight of évidence, as you are fairly convinced. If you find the 
fact to be that the bank, acting for itself and Easton & Bigelow, or 
the plaintiff Easton, acting for Easton & Bigelow and the bank of 
which he was the président, consented to the shipment of the wheat, 
and that Valleau shipped it pursuant thereto, the plaintiffs could not 
recover the wheat from the défendants, provided it came into their 
hands in the usual course of business, without any notice or knowl- 
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ed^e of any îraud practiced bj Valleau, by means wliereof such con- 
sent majr bave been obtained. But if you should find tbat Valleau 
had already sbipped tbe wheat, unbeknown to plaintiffs, before such 
consent was asked for, or tbat he obtained such consent by fraud, in 
falsely and fraudulently representing that be might draw upon 
Hodge? & Co.,and tbat tbe drafts would be paid, when be knewthey 
wouid not be paid or bad no reason to believe tbat they would be 
paid, and also tbat Hodges & Co. were privy to such fraud, tben such 
consent would not confer any autbority or rigbt, eitber upon Valleau 
tp sbip tbe wbeat, or Hodges & Co. to receive it; tbat is to say, sucb 
wbeat as you may find belonged to tb'e bank or to Easton & Bigelow 
by virtue of tbe receipts. If such consent to the deli very of the notes 
and receipts, and the shipment of the wheat, was so obtained by fraud, 
and the défendants eonnived at tbe fraud or were parties to it, then 
such delivery and consent would not be binding upon the bank nor 
upon Easton & Bigelow, and upon discovery of a knowledge of the 
fraud they might resoind the trr.nsaction and reassert their daim 
upon thewheat in the hands of the défendants, so far as you may 
find such wheat went into their hands. 

The évidence tends to show (perhaps it would be more accurate to 
say the évidence does show) that after the bins of wheat ■ pledged to 
plaintiffs and thpir assignors were selected and set apart for them, 
Valleau, without the knowledge and consent of the plaintiffs or the 
bank, and for the purpose of improving the grade of the wbeat in 
thoâe bins, mixed other wheat of bis own of a better quality with the 
wheat in those bins, in such a manner as to render it impracticable 
to distinguish or separate the wheat so subsequently put into the 
bins, and so mixed, from the wbeat in the ,bips at the time they were 
80 selected and set apart. I cannot think that such a mingling of 
plaintiffs' wbeat with that of Valleau subsequently purcbased from 
tbe farmers, or taken from other wheat in the elevator, without the 
plaintiffs' knowledge, would affect the plaintiffs' title to tbe wheat in 
those bins, but that their interest would attach to an equal num- 
ber of bushels of the wbeat in those bins upon and from the time of 
sucb mixing. 

ïhere was a légal question of some difficulty raised on tbe trial 
by défendants' counsel, whetber the act of tbe bank in prosecuting 
tbe attachment suit in lowa against Valleau upon tbe two drafts for 
$5,000 each did not constitute of itself an élection to affirm the trans- 
action of the sixth of May, whereby the notes and receipts were de- 
livered up and the $10,000 in drafts taken in their stead at the 
bank, and a waiver of any right of action against the défendants for 
a conversion of the wheat. Upon careful considération I feel myself 
uaable to so advise you, or to concurin tbis view. I cannot say to 
you as a matter of law that the fact of the commencement and pros- 
ecution of the suit against Valleau upon the drafts would of itself 
constitute such an élection, or bar the plaintiffs of their remedy 
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in following their interëst in the wheat wherever they could find it. 
The wheat was their security for the debt which bas never been paid-. 
They had no contract with the défendants. Their contract obliga- 
tions were with Valleau and Baker. They had a right to follow their 
wheat, if they could find it. They also had the right to claim their 
several debts from Valleau and Baker. Whenever the debts should be 
satisfied they could claim nothing further from either source, and the 
évidence tends to show that at the time of the commencement of the 
action against Valleau in June, 1876, and for a long time afterwardà, 
and until after their claim against défendants was asserted by the 
commencement of this action in October, neither the plaintiiïs nor 
the bank had obtained the information which would enable them to 
trace the wheat to its proper destination after the shipment by Val- 
leau. And it seems tolerably clear that until they had received notice 
or information of the facts bearing upon the question of the receipt of 
the wheat by the défendants, and their right to recover from them, 
and which the évidence tends to show they afterwards obtained, they 
could not be considered as making an élection which would bar their 
right to assert their claim to the wheat. 

The First National Bank of Decorah, which held the pledge of 7,500 
bushels of No. 1 wheat, to secure the $5,300 loan of the bank to J. 
H. Baker, on October 12, 1876, executed the written assignment 
which bas been introduced in évidence, purporting to assign and set 
over to Easton & Bigelow, who already held the reoeipts for the 
4,000 bushels of No. 1 wheat pledged to them for the security of the 
loan of $3,000 by them to Valleau, ail the bank's interëst in the said 
7,500 bushels of wheat pledged to the bank by Baker, together with 
the cause or causes of action growing ont of the shipment and con- 
version of the same. The assignment is absolute on its face, and 
authorizes Easton & Bigelow, either in their own names or in the 
name of the bank, to prosecute the proper action or actions for the 
recovery of the wheat or its value. 

It bas been objected by the défendant, and there seemed to be much 
force in the objection, that the bank could not assign their interëst 
in the wheat, and the cause or causes of action arising out of the con- 
version thereof , without also transferring the debt against Baker, which 
the wheat was pledged to secure. After the best thought I bave been 
able to give the question, I think, though the gênerai principle which 
the défendants invoke is well settled, in the circumstances of this case 
it does not properly apply hère. There is hère no substantial sever- 
ance of the security afforded by the pledge of the wheat, and the debt 
against Valleau. Easton and Bigelow had close relations with one 
another, and with the bank. They wére partners in the banking 
business at another place. Easton was himgelf the président qî the 
First National Bank. They already held a similar clàim arising 
out of the pledge of the 7,500 bushels to secure the Bâkér loan of 
$5,300. It was a matter of convenienee that botb claims, being so 
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nearly allied in their circumstances, should be prosecuted in one 
action instead of two. Burdick, the cashier of the bank, in testifying 
to bis interest in the event of this suit by reason of bis being a stock- 
bolder in the bank, testifies in substance — and I think there is no at- 
tempt to réfute bis évidence on this point — that it was tbe under- 
standing between the bank and Easton & Bigelow, at the time of 
the assignment, that whatever sum should be collected by the plain- 
tiffs upon that claim should be paid over to the bank. If this were 
80, Easton & Bigelow, in the prosecution of this claim, stand in the 
place of and represent the bank, with but a nominal interest, so far 
as that claim is coneemed, the substantial interest being still in the 
bank, which held the debt against Baker, and which, by the under- 
etanding between the parties to the assignment, would be entitled to 
the proceeda upon a realization of the claim. In this view, the sev- 
erance of the security Erom the debt would be of a nominal rather 
than substantial character. 

In the circumstances of this case, therefore, I am disposed to 
think it was proper for the bank to transfer the right of action just 
as was done, that the two claims might be prosecuted in one suit, 
and that the défendant cannot complain that such a course was taken, 
and that they bave one instead of two suits to défend, growing out of 
transactions so closely related. So far as the question of some por- 
tion of the wheat that was stored in the bins of wheat selected and 
set apart for the security of the loans, being afterwards taken out by 
Valleau and sold to witness Standring, it is agreed by counsel in 
open court, before tbe jury, that that question shall go to the jury as 
a question of f act, and that if you find that any portion of such wheat 
80 selected and set apart was sold to Standring, that whatever the 
amount was the plaintiffs cannot recover for it from the défendants, 
or for any wheat that was put in its place by Valleau. So that I 
hâve no need to instruct you as to what the law would be in that case, 
if no such agreement had been made by counsel. 

There are several questions of law arising in the case and discussed 
by counsel, but the issues of fact which are for you are few and very 
simple, and I hâve thought it best to submit the case to you upon 
thèse issues as I bave endeavored to state them to you, and to re- 
quest you to return a gênerai verdict eitber for plaintiff or défendant, 
according as you shall find thèse issues from the évidence. If the 
pourt has erred in regard to the law, I can only hope that such error 
or errors may be corrected upon a more thorough and exhaustive con- 
sidération of the questions involved, eitber hère or elsewhere, and com- 
plète légal justice done to both parties. The testimony bas neces- 
sarily taken a, rather wide range, and perhaps, under the rulings of 
the court, much of the correspondence and intercourse between the 
parties, and between défendants and Valleau, may not bave much 
he^ring upon the issues. But it was practically impossible to sepa- 
rate and distinguish on the trial such correspondence, and it has ail 
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gone to the jury, but with the trust and confident expectation on the 
part of the court that there is nothing in its nature that can mislead 
or préjudice the minds of the jury. Although you should find that 
portions of it hâve little bearing on the issues in this case, such cor- 
respondence, and the évidence of the transactions between the parties 
and with Valleau and Eobiason subséquent to the shipment of the 
wheat, was admitted for the considération of the jury only bo far as 
it should tend to throw light upon the principal issue in the case, 
whether the wheat of the plaintiffs and of the bank in the elevator 
of Valleau was shipped by him, without plaintiffs' or the bank's con- 
sent or knowledge, and came into the détendants' hands and was con- 
verted by them to their use, and if so, how much, 

The court cautioned the jury on the trial, and I repeat it now, 
that you are to consider ail the faots and circumstances received 
and appearing in évidence fairly and impartially, so far, and bo far 
only, as they hâve any bearing upon the issues of the case, and not 
to allow yourselves to draw any unwarrantable inference therefrom. 
The burden of your duty will be to décide thèse issues of fact accord- 
ing to the justice of the case, as appears to your minds from the tes- 
timony and the law applicable to the caèe as given you by the court, 
giving just so much weight, and no more, to each and every fact and 
circumstance as in your best judgment they seem entitled. Evidence 
is that which demonstrates and makes clear to the mind of the jury 
the very truth of the matters in issue, and the jury are the exclusive 
judges of the amount of crédit they ought, in justice, to give to the 
testimony of any witness, and to any fact or circumstance developed 
on the trial. Âfter fuU, patient, and impartial considération of ail 
the testimony, you are to say how you are reasonably convinced, and 
to return a verdict which shall represeut your best convictions from 
the évidence and the légal justice of the case. 

I hâve noticed, with much satisfaction, the patient and considerate 
attention which you hâve given to the case throughout the course of 
a long and arduous trial. It is indeedt a laborious case, and has been 
tried with unusual ability and exhaustiveness. When you hâve fin- 
ished your duty the case will hâve been twice tried in this court, each 
trial occupying from two and one-half to three weeks. This consid- 
ération alone renders it exceedingly désirable for the good of ail con- 
cerned, if it be possible, consistent with your own convictions and 
sensé of duty, that you should agrée upon a verdict. Thefurther re 
sponsibility attaohing to the case lies with you. 

Jury disagreed. 
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Dnited States v. Mooeb.* 
(Oireuit Court, D. Kentucky. October 9, 1883.) 

1. Crimes — Pension Laws— Dbmanding ob Rbceiving pok Services ht a Pen- 

sion Case a Greatkr San ïhan Ten Dollars— Rev. St. § 5485; 1 Supp. 
Rev. St. pp. 386, 602. 

Tlie penalties imposed by section 6485 apply to the demanding or receiving 
for services in a pension case a greater sum than $10. 

2. Samk— Feaud and Extorïion. 

Fraud and extortion constitute no part of tlie offense of demanding or re- 
ceiving an illégal fee. The fact of its demand or receipt complètes the offense. 

3. S.1ME— What Advances mat bb Reimbursbd. 

The limitation is as to the compensation for services. Money advauced and 
actual expenses incurred in prosecuting the claim may be reimbursed. 

4. Same — Pensioneb oaniîot Pat More than Ten Dollars por Fee. 

When a pensloner receives his money he has the right to do with it as he 
pleases, except that hecannot pay more than $10, eitherdirectly, or byany de- 
vice of loan orgift, for services rendered in his pension case. 

Indictment under section 5485, Bev. St., as amended by 1 Supp. 
Eev. St., pp. 386 and 602. 

Geo. M. Thomas and Geo. Du Relie, for the Government. 

Samuel McKee and John L. Scott, for défendant. 

Barr, J., {charging jury .) You hâve listened patiently to the tes- 
timony and the exhaustive arguments of counsel, and it is only 
necessary for me to give you, as briefly as I can, the law whieh should 
control in the décision of this case. It is, and has been for years, 
the settled policy of the govemment of the United States to protect 
its pensioners, and to seeure to them the bounty which is intended 
for the pensioners only. Congress has, with this purpose in view, 
passed varions laws regulating and prescribing the fées that attor- 
neys, agents, and others prosecuting pension claims shall take for 
their services, and fixing a penalty for any one who contracted for, 
demanded, or received more than the amount thus prescribed. Thèse 
laws became a part of the Eevision of 1873. The 5485th section is 
in thèse words : 

"Sec. 5485. Any agent or attorney, or any other person, instrumental in 
prosecuting any çlaim for pension or bounty land, who ahall, directly or indi- 
rectly, contract for, demand, or receive or retain any greater compensation for 
his services, or instrumentality in prosecuting a claim for pension or bounty 
land than is provlded in the title pertaining to pensions, or who shall wrong- 
fully withhold from a pensioner or claimant the whole or any part of the 
pension or claim allowed and due such pensioner or claimant, or the land- 
warrant issued to any such claimant, shall be deemed guilty of a high misde- 
meanor, and, upon conviction thereof, shall for every such offense be ftned not 
exceeding five hundred dollars, or imprisonment at hard ■ labor not exceeding 
two years, or both, at the discrétion of the court." 

The "title pertaining to pensions," in sections 4Î85-6, fixed the fee 
for services in a pension case at $10, but allowed the parties to con- 

I Reported by Geo. Du Relie, Asst. U. S. Alty. 
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tract, subject to the approval of the commissioner of pensions, for a 
fee not exceeding $25. Gongress, by an act approved June 20, 1878, 
repealed section 4785, which permitted a fee of |25, and enaeted that 
section 4786 should not apply to any case or claim thereafter filed, 
and declared that it should "be unlawful for any attorney, agent, or 
other person to demand or receive for his services in a pension case 
a greater sum than ten dollars." But congress failed to make the 
penalties prescribed by section 5485 applicable to those who violated 
the provisions of this act. The resuit of this omission was that, al- 
though it was unlawful to demand or receive more tban $10 for one's 
services in a pension case, there were no penalties, as section 5485 did 
not apply. This omission was remedied by an act approved March 
3, 1881, and if the différent laws upon this subject were thrown to- 
gether they would read thus : 

"It shall be unlawful for any attorney, agent, or other person to demand 
or receive for his services in a pension case a greater sum than ten dollars. 
* * « Any person so offending shall be deemed guilty of a high misde- 
meanor, and, upon conviction thereof, shall for every such offense be flned not 
exceeding flve hundred dollars, or imprisonment at hard labor not exceeding 
two years, or both, at the discrétion bf the court." 

The offensé is the demanding or receiving for one's services in a pen- 
sion case a, greater sum than $10. Neither fraud nor extortion is a 
necessary élément in this offense, nor bave you anything to do with 
the reasonableness or unreasonableness of the fées which défendant 
is alleged to hâve received. The simple inquiry for you is, bas the 
défendant demanded or received, or demanded and received, for his 
services in either of the cases set out in the indictment more than 
$10? 

Congress has declared by this law, and as a part of its System of 
bounties, that it is unlawful for any one to demand or receive for his 
services in a pension case more than $10, and it is not for you, sit- 
ting hère, to pass upon its wisdom or unwisdom; It is, no doubt, a 
limitation upon the citizen's right to contract upon this particular 
subject; but if this law is a constitutional exercise of power,— -and of 
this there cannot be a serions doubt, I think,' — the citizen must obey 
this as other laws. The language of the act is that it shall be unlaw- 
ful to demand or receive for "services" in a pension case more than 
$10. This does not include actual expenses ; hence, an agent, attor- 
ney, or other person aiding a pensioner may be reimbursed money 
which he may hâve advanced to or for him, and may also be repaid 
actual expenses incurred in prosecuting the pension claim. 

This indictment has many counts, but those which allège an of- 
fense to hâve been committed between June 20, 1878, and March 3, 
1881, are not before you, as a demurrer has been sustained to them. 
The other counts charge the défendant in différent phraseology with 
having unlawfuUy demanded and received for his services in the pen- 
sion case of one Thompson $750, in the pension case of one Gose 
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$2,000, and in the pension case of one Burris $150. There is no 
conflict in the testimony as to the amounts received by the défendant, 
but there is as to how and for what he received thèse sums. 

You are to weigh the évidence, and to judge as to the credibility 
of the witnesses, and if you believe from the évidence, to the exclu- 
sion of a reasonable doubt, that the défendant received from either 
of the pensioners named more than $10 for his services in that pen- 
sion case, then he is guilty of the offense as charged as to that pen- 
sioner. 

The défendant is entitled to be reimbused any money advanced by 
him, or expended for actual expenses in the préparation or prosecu- 
tian of thèse claims; but the fact that the money received by défend- 
ant was partly to reimburse him for money advanced and expended 
by him for actual expenses incurred in the préparation and prosecu- 
tion of thèse claims, or either of them, will not prevent the receipt of 
money being unlawful if more than $10 was paid to and received by 
him as compensation for his services in either of thèse pension cases. 
* * * The testimony shows that eaoh of thèse pensioners drew 
and received their penson money in their own hands, and hence they 
could do as they pleased with it, except they could not pay the 
défendant for his services in their pension cases more than $10 for 
eaoh case. The testimony introdueed by défendant tending to prove 
a gift to his wife, or a loan to him of $2,000 by Gose, is before you. 
If you believe from the évidence that Gose actually loaned the $2,000 
to défendant, both parties understanding and intending that it would 
be repaid to Gose, the transaction was a lawful one : or if you be- 
lieve that this $2,000 was a gift by Gose to defendant's wife, — a bona 
fide gift, voluntarily made, without being intended or received as a 
compensation for defendant's services, or because of a previous agree- 
ment by which défendant was to receive for his services and expenses 
in tbis pension case that sum, — that is also a lawful transaction. If 
you believe that Gose either thus loaned or gave this $2,000, you 
should find the défendant not guilty on the counts charging him 
with receiving of Gose more than $10 for his services. If, however, 
you believe the alleged loan was a mère mode of evading the law, or 
a device by which défendant was to get the money under his con- 
tract, without the expectation on the part of Gose of being repaid, or 
the intention on the partof défendant of repaying it; or if the alleged 
gift to the wife of the défendant was for the services rendered by de- 
fendant, and as compensation therefor, or was in compliance with an 
agreement between Gose and défendant, previously made, for com- 
pensation for his services and expenses in Gose's pension case, then 
neither of thèse transactions relieve the défendant from this charge, 
and they should be disregarded by you. 

The jury found the défendant guilty. 
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CoTTiEE and others v.STiMsoNand another. 
{Oircuit Court, D. Oregon. December 28, 1883.) 

1. Vbkipicatioit of Bleadings. 

Under section 914 of the Revised Statntes, the plea'lings în an action ftr the 
intringement of a patent must be verifled a-j provided in section 79 of the Ore- 
gon Code of Civil Procédure. 

2. DotTBLB Plbab or Dbpensks. 

Botli at common law and under the Code spécial pleas or défenses may be 
pleaded with the gênerai issue, or a déniai of the allégations of the complaint. 

3. Défenses to an Action fob Infringement, 

The five matters which may be given in évidence upon notice under the gên- 
erai issue, as provided in section 4920 of the Revised Statutes, as défenses to an 
action for the infringement of a patent, may be pleaded specially with the gên- 
erai issue, and other défenses thereto may be pleaded speciaDy, either with or 
without the gênerai issue and such notice. 

4. Spécial Pleas Criticised. 

Qucere : Is it sufflcient to allège in a spécial plea, that the thing patented was 
not raarked with the word "patented," without also allegingthat the défend- 
ant was not otherwise notifled of the infringement ; and is not a plea that the 
thing patented was not an invention when produoed by the patentée, a mère 
répétition of the spécial matter, that said patentée was not the original and 
firat inventer thereof ; but a défense that an invention is not usefui must bo 
specially pleaded. 

Action for an Infringement of a Patent. 

C. P. Heald, for plaintififa. 

D. P. Kennedy, for défendants. 

Deadt, J. This is an action "on the case," brought by the plaîn- 
tiffs under section 4919 of the Revised Statutes, to recover damages 
from the défendants for the infringement of a patent for an improved 
method of ventilating water closets, numbered 171,926. The de- 
fendants plead the gênerai issue — "not guilty" — and give notice of 
the spécial matters which they expect to prove thereunder on the 
trial, as provided in section 4920 of the Eevised Statutes, as follows : 
That said invention was not novel when produced by the patentée, 
and he is not the original inventor thereof, for that a like apparatus 
was previously patented to Jared Holt on February 10, 1874; and 
for that a like apparatus or system was previously described, or 
known and used, specifying six instances where and when and by 
whom it was described, or known and used. The answer also con- 
tains three spécial pleas, to the effect: (1) The plaintifFs hâve never 
marked their invention with the word "patented," together with the 
date of the patent; (2) the apparatus covered by the patent "was 
lîot an invention when produced" by the patentée; (3) the said in- 
vention and System of ventilation "was not usefui" when produced 
by the patentée or at any time, 

The plaintiffs move to strike out the spécial pleas for the reason 
they are not verified as provided in section 79 of the Oregon Code of 
Civil Procédure; and because they are improperly pleaded with the 
v.l8,no.l2— 44 
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gênerai issue and are "surplusage and frivolous." This motion is 
based upon the assumption that under section 914 of the Eevised 
Statutes the pleadings in this action, beyond the gênerai issue and 
notice allowed by section 4920 of the Eevised Statutes, are governed 
by the local law. Said section 914, it being section 6 of the act of 
June 1, 1872, (17 St. 197,) provides that "the practice, pleadings, 
and forms and modes of proceeding in civil causes, other thau equity 
and admiralty causes, in the circuit and district courts, shall con- 
form, as near as may be, to the practice, pleadings, and form and 
modes of proceeding existing at the time in like causes" in the courts 
of the state. 

In Nudd V. Burrows, 91 U. S. 441, it was held by the suprême court 
that this provision did not apply to "the personal oonduct of th« judge 
in the discharge of his separate functions;" but in delivering the 
opinion of the court Mr, Justice Swayne said that the purpose of the 
euactment "was to bring about uniformity in the law of procédure 
in the fédéral and state courts of the same locality," which had be- 
come discordant by reason of the adoption of the Code in many of 
the latter, while "the common-law pleadings, forms, and practice 
were adhered to" in the former. To the same effect, see Indian- 
apolis, etc., By. Co. v. Horst, 93 U. S. 299. 

To give the enactment full effect, according to this suggestion, it 
vvould repeal sections 59 and 60 of the patent act of July 8, 1870, (16 
St. 207, 208 ; sections 4919, 4920 of the Eevised Statutes,) authorizing 
the action for infringement to be "on the case," and the défense 
thereto to be made by the plea of "not guilty," and notice of spécial 
matter. But the provision must be further construed as not affeeting 
other provisions in prior acts of congress concerning procédure in the 
national courts. And this is put beyond question, so far as such pro- 
visions hâve been carried into the Eevised Statutes and re-enacted by 
congress along with said section 5 of the act of 1872. Section 914, Eev. 
St. They are now one act, and must be construed together as statutes 
in pari materia. But still it is manifest that congress intended, by the 
enactment of section 914, supra, to require uniformity in the pro- 
cédure in the national and state courts "as near as may be." But 
this uniformity "may not be," when it is otherwise provided by an 
act of congress, or where, as was said in Indlanapolis, etc., Ry. Co. 
V. Horst, supra, some "subordinate provision" in the state statute is 
rejected by the judges of the national courts, because it "would un- 
wisely incumber the administration of the law or tend to defeatthe 
ends of justice in their tribunals." 

Allowing, then, that the défendant, in an action "on the case," 
which is essentially the same as an action under the Code, may plead 
the gênerai issue and give notice- of the spécial matter, ought not his 
plea to be verified according to the local law ? The law of congress 
is silent upon the point, and there is nothing in the local law requir- 
ing the vérification of a pleading by the oath of the party which is 
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calculated eîther to "unwisely incumber the administration of the 
law" or "to defeat the ends of justice," but the oontrary. The véri- 
fication of pleadings, by which the contention between litigants is 
narrowed to the minimum, is calculated to promote the ends of jus- 
tice by constraining the parties to limit their controversy to such 
matters as they can respectively afBrm and deny on oath. I think 
the local law requiring it is within the purview of the act of congress, 
and that, therefore, the pleadings in this action ought to be verified, — 
not only the spécial pleas, which are in addition to the gênerai issue 
allowed by section 4920, supra, but the latter also. The right to 
plead the gênerai issue and give notice oî the spécial matters affect- 
ing the validity of the patent, instead of pleading them specially, is 
a privilège of which the défendant may avail himself at his option. 
He may still plead the fact or matter specially, without giving any 
other notice of it. Evans v. Eaton, 3 Wheat. 503. But the five 
matters which may be thus given in évidence under the gênerai issue 
are not the only défenses to an action for infringement. Walker, in 
his late work on Patents, (section 440,) enumerates 27 of them. 
Thèse, except such as are based upon a fact of which the court will 
take judicial notice, as that the matter covered by the. patent is not 
patentable or is not an invention, may be the subject of a spécial 
plea, and, with the exception of such défenses and the five above re- 
ferred to, must be specially pleaded, both at common law and under 
the Code of Oregon. Wilder v. GayUr, 1 Blatchf. 598; Curt. Pat. 
§§ 357, 358; Walk. Pat. § 442; Code Civil Proc. § 72. 

The objection that thèse spécial pleas are wrongly pleaded with the 
gênerai issue is not well taken, either at common law or under the 
Code., At-common law the défendant might plead with the gênerai 
issue any spécial plea that did not require a diiïerent mode of trial — 
that concluded to the country — except that of tender ; and this was 
excepted from the rule because it was an admission of the cause of 
action. Gould, PI. c. 8, § 27. And under the Code a défendant 
may, besides controverting the allégations of the complaint by deny- 
ing them, which is in substance and effect the gênerai issue, plead as 
many défenses as he may hâve. But he must state them separately, 
and each is in effect a spécial plea. Code .Civil Proc. tit. 9, c. 10. 
My conclusion is that the proceedings in an action for infringement, 
both of the plaintiff and défendant, except as otherwise specially 
provided by the act of congress, are governed by and must conform 
to the local law. 

The spécial pleas not being verified, as required by that law, the 
motion to strike them out is allowed, (Code Civil Proc. § 81,) and if 
it had ïncluded the gênerai issue it would bave been allowed as to 
that also. And this conclusion rénders it urinecessarj' to décide 
whethèr the pleas are frivolous or not. The first one, which is founded 
on section 38 of the patent act of 1870, (section 4900, Eev. St.,) does 
not allège that the défendant was not notified of the infringement 
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otherwise than by the word "patented" being affixed to tbe pa!ented ar- 
ticle. The second one appears to be a mère répétition of the spécial 
matter of -which notice is already given under the gênerai issue — 
that the patentée was not the original and first inventor of the thing 
patented. This is sufâcient cause for striking it out. Read v. Mil- 
ler, 2 Bisa. 16. But the third one seems to be founded on a good 
défense, which is not previously stated. Walk. Pat. § 448. 



The Hesper,* 

{Bittriet Court, E. D. Texaa. April 21, 1883.) 

1. Baltagh. 

Where a vessel grounded in the Gulf of Mexico, near Galveston, and a tng 
came to her relief, and af 1er piiUing at her for part of a day refused, when 
requested, to take one of the ship's anohors out to sea, so that the stranded ves- 
sel might use her own engines by puDing on it, because it was dangerous to try 
to do so ; and it being proved that if that had been done the ship would hare 
probably been able to pull herself off two daya sooner than she was relieved : 
Md, that such refusai would justify a material réduction of the salvage award. 

i. BaME— A.WAED. 

The sum of $8,000 was awarded to two tuga and a schooner for pulling oll 
the grounded vessel, where the labor was light ; the promptitude, skill, and en- 
ergy of the sailors not very apparent ; where there was no impending péril nor 
risk incurred by the sailors ; and the property salved was worth |100,000. 

In Admiralty. 

Ballinger d Mott, for libelant. 

Waul é Walker, for claimants. 

MoRRiLL, J. The définition of salvage by Mr. Assooiate Justice 
Story is as foUows : 

" Salvage is a compensation for the rescue of property from présent, press- 
ing, impending périls, and not for the rescue of it from possible future périls. 
It is a compensation for labor and services, for activity and enterprise, for 
courage and gallantry actually exercised, and not for the possible exercise of 
them which, under other circumstances, might hâve been requisite. It Is 
allowed because the property is saved, not because it might hâve been other- 
wise lost upon future contingences. Subséquent périls and storms raay enter 
as an ingrédient into the case, when they were foreseen, to show the prompt- 
itude of the assistance, and activity and sound jugdment with which the busi- 
ness was conducted, but they can scarcely avail for any other purpose." The 
Emuloits, 1 Sumn. 216. 

" Salvage is the compensation allowed to persons by whose assistance a ship 
or her cargo has been saved, in whole or in part, from impending péril on 
the sea, or In rescuing such property from actual loss." The Blaokwall, 10 
Wall. 12. 

" Rémunération for salvage service is awarded to the owners of vessels on 
account of the danger to which the service exposes their property, and the 
risk which they run of loss in suffering their vessels to engage in such peril- 
ous undertakings." Id. 13. 

iRfiported by Joseph P. fioruor, Esq.., of the New Orléans bar. 
8ee po8t, €96. 
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" The ingrédients of a salvage service are — Fîrst, enterprîse in going ont in 
ternpestuous weather to assist a vessel in distress, risliing their own lives to 
save their fellow-creatures, and to rescue their property ; second, the degree of 
danger and distress from whicli the property is released, as when in imminent 
péril; third, the degree of labor and skill of salvors; and, /owrfft, the value 
of the property saved. * * * Eisk, enterprise, and disinterestedness are 
necessary characteristics of every salvage service. * * * When none of 
thèse requisites occur, the service deserves little better than a mère rémunéra- 
tion for work and labor." Desty, Shipp. & Adm. 313. 

In this case the steam-ship Hesper, of the value of $100,000, hav- 
ing a cargo of sait of the value of $5,000, drawing 13 feet 9 inches 
of water, grounded in the gulf near Galveston on the twelfth of De- 
cember, 1883, in 12 feet water. The consignée of the. ship in Gal- 
veston, on learning of the accident, employed the tug-boat Estelle to go 
to the relief of the Hesper. On her arrivai the captain of the Hesper 
asked the captain of the Estelle what he would charge to draw the 
Hesper into deep water, to which the captain of the Estelle replied, 
"I can't make any bargains, for I don't know how mueh labor and 
how long it will take me." The Hesper was heading about N. E., 
and lying parallel with the nearest land of Galveston island. There 
was a slight breeze blowing from the S. E., and the sea was some- 
what smooth. Under the directions of the captain of the Hesper 
the Estelle began to pull at the stern of the Hesper, and after tugging 
for some time, and without success, the hawser was shifted to the 
bow of the Hesper, and the Estelle employed still unsuccessfully for 
some time in endeavoring to move the ship. The time thus em- 
ployed was about fotir hours. The captain of the Hesper then re- 
quested the captain of the Estelle to take one of the large anehors 
of the Hesper out to sea in order that he might use the engines 
of the Hesper in puUing her into deep water, to which request the 
captain of the Estelle replied that he could net do it because it 
was dangerous ; thereupon the Estelle left, it being about 9 o'clock 
at night. At this time the wind had increased somewhat, and the 
sea was somewhat rough. After the Estelle left the captain of the 
Hesper carried out two kedge anehors, attached by hawsers to the 
starboard bow, and by the engines of the Hesper moved her from 
two or three points to the east. This was about 10 o'clock at night 
and the sea somewhat lively. The Estelle drew 8 feet 8 inches, and, 
as before stated, the water around the Hesper was 12 feet deep, the 
wind blowing at right angles with the length of the Hesper. 

On the third day afterwards the Estelle and another tag, called 
the Buckthorne, owned by the same parties that own the Estelle, 
came to the relief of the Hesper. The Buckthorne arrived first, bring- 
ing about 25 men, having a schooner in tow, for the purpose of dis- 
charging and jettisoning a part of the cargo of the Hesper, which 
consisted of sait. The Hesper brought a large anchor and cable, 
also a hawser belonging to the Hesper, — the anchor and cable being 
the property of the Estelle. The anchor was dropped at the distance 
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of the length of cable and hawser, and used by the Hesper's engines ; 
and the two tugs, in connection with the Hesper, in a very short 
time floated the ship. The ship had jettisoned one third of her 
cargo. There is a discrepancy between the testimony of the witnesses 
on the part of plaintiff and défendant as to the strength of the 
wind at the time the Estelle left the ship on the first night, and also 
as to the roughness of the sea, as well as to the supposed danger that 
would be incurred by the Estelle in receiving a large anchor off the 
Hesper. 

It will be recollected that the Estelle drew 8 feet 8 inches, and the 
water was 12 feet deep on the leeward side of the Hesper, and that 
the Hesper was aground, therefore it may be questionable whether 
it would be dangerous or not for the Estelle to approach the Hesper 
on the leeside and receive the large anchor. There can be no doubt 
that if the Estelle had taken the anchor, as requested by the captain 
of the Hesper, and thus enabled the engines of the Hesper to act in 
conjunction with thoae of the Estelle, that the ship would bave floated 
on the first night. 

By the testimony of plaintiff the Estelle would some days make a 
profit of $300 per diem. Further, it seems that after the Estelle 
parted from the Hesper on the first night it was discoyered that she 
was somewhat injured, as was supposed, in her attempt to pull off the 
Hesper. It further appears that at that season of the year the pre- 
vailing winds were from the S. E., and would bave a tendency to 
drive the ship further on shore. Such we believe to be the material 
facts in the case. 

The first question that arises is, were the services performed by the 
tugs salvage or towage? By the définitions heretofore given of 
salvage, incurring danger is one of the attributes of salvage. The 
only possible danger on the part of the tugs was the réception of the 
anchor from the Hesper on the first night. This danger, if it were 
such, was declined by the Estelle. If, as is contended on the part of 
the plaintiffs, there was danger to the Hesper by the apprehended 
storms, the greater was the obligation on the part of the Estelle to 
allow no delay itt doing everything possible to relieve the Hesper from 
her dangerous situation on the first night; but this she refused to 
do becauseof the alleged danger. The Estelle, therefore, on the first 
night did not perform any salvage service, for she did not incur any 
danger ; and, what is still more, she did not relieve the Hesper from 
any impending danger, if any such there were. On the arrivai of 
the two tugs afterwards there was no danger incurred and none ap- 
prehended, and if the services performed by the tugs could, by any 
cireumstances, be called salvage services, it was salvage of the lowest 
degree, elosely approximating a qtuintum meruit. 

In the BlackwaU Case it is stated that the foilowing eircumstanoes 
are the main ingrédients in determining the amount of reward to be 
decreed for salvage service: (1) The labor expended by the salvors 
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in rendering the salvage service; (2) the promptitude, skill, and en- 
ergy displayed in rendering the service and saving the property; (3) 
the value of the property employed by the salvora in rendering the 
service, and the danger to which such property was exposed ; (4) the 
risk incurred by the ealvors in rescuing tbe property from the im- 
pending péril; (5) the value of the property saved; (6) the degree 
of danger from which the property was rescued. Such are the words 
of the suprême court of the United States, and we are bound by them. 

As relates to the first ingrédient, — "the labor expended by the 
salvors in rendering the salvage service," — the labor was evidently 
light. 

Of the sesond, "the prompitude, skill, and energy displayed in ren- 
dering the service and saving the property" are not very apparent, 
when we take into considération that after the labor of three or four 
hours ou the first day, no services were performed until the third day. 

As to the fourth ingrédient, — ^the risk incurred by the salvors in res- 
cuing the property from the impending péril, "^—there was at the time 
no impending péril. 

The value of the property rescued is the same in amount as that in 
the BlackwaU Case. In that case the danger from which the property 
was rescued was imminent, and there was certainly some risk incurred 
by the salvorp in placing their ship beside a ship on fire. In that 
case $10,000 were adjudged by the district . court to be the amount 
of salvage on the veasel and cargo, valued at $ 100,000. The suprême 
court affirm'ed the judgment. In this case the value of the property 
rescued from circum stances of much less péril is said to be the same 
as that of The BlackwaU. The greatest award possible in this case 
could not exceed $10,000. 

In considération of the facts in this case, in connection with those 
relatingto The BlackwaU, I hâve come to the conclusion that had the' 
Estelle complied with the request of the captain bî the Hesper, and 
taken one of the Hesper's anchors and planted it in such position that 
the Hesper's engines could hâve been used in conjunction with those; 
of the Estelle, and in so doing had relieved the Hesper, that the Es- 
telle would be entitled to the same amount of salvage that was awarded 
in the case ot The BlackwaU to-wit, $10,000; but inasmuch as 
this was not done, and therebya portion of the cargo of the Hesper 
was jettisoned, that the salvage should be less. I therefore consider 
that the salvage in this case should be $8,000; that $3,000 of the 
same bé awarded to the ownérs of the Estelle, and the same'amount to 
the owners of the Buckthorne, and $2,000 be awarded to the schooner, 
and the men employed to load the schooner and jettison the cargo. 

It being uftderstood that theclaims of the schooner and the 25 men 
hâve béen settled by the ship Hesper the $2,000 above deereed will 
remain to the owners of the ship 

See S. C. post, 696. 
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The Hespeb.* 

{Circuit Court, E. Di Texa». Novemîjer, 1883.) 

1. Salvaob. 

Where a ship was aground in the gulf of Mexico, near Qalveston, and was 
pulled ofl by tugs, after being three days aground, and during those tliree days 
tliere was no wind nor sea of any danger to sliips, large or small, and the serr- 
ices rendered in aiding her to get safely ofE were not attendod witli any haz- 
anl or danger, or any circumstances unusual to tlie towageand iighterage busi- 
ness as carried on in Qalveston roads wlien the wind is moderale and the sea 
smooth, lield, that the services rendered were salvage services-, but of the lowest 
grade, involving neither risk of property, péril of life or limb, nor unusual ex- 
pense, nor gallantry, courage, or heroisra, and the same will be fully oompen- 
sated by double compensation on thebasis of towage and lighterage service. 

2. Salvagb Avi-ARD. 

Jadgraent of ihe district court reduced from $8,000 to $4,200. 8ee ante, 692. 
S. Appbai, in Admiiîalty. 

Where libelants appealed, the appeal opened the virhole case. They cannot 
be allowed to claim the benefit of the decree below, and, standing secure on 
that, try their prêteuses in this court. 

The Saratoga v. 438 Baies of Votton, 1 Woods, 76, foliowed. 

Admiralty Appeal. 

Ballinger & Mott, for libelants. 

Waid dt Walker, for claimants. 

Paedee, J. This cause came on to be heard on the transcrîpt and 
évidence, and was argued. Whereupou the court, being advised in 
the premises, finds the foUowing as the facts of the case : 

(1) That about 5:45 A. m. of the twelfth day of December, 1882. the 
Bteam-ship Hesper, bound on a voyage from Liverpool to Galveston, being 
eut of her course, run aground, at the south-west side of Galveston island, 
about 20 miles south-west from Galveston, and nearly opposite the life- 
saving station. The Hesper was an iron propeller, and built in Hartlepool, 
England, in 1881, at a cost of £22,000. Her registered tonnage is, gross, 
1,654 tons; net, 1,069 tons. Her freight capacity is 1,950 tons. She haa 
powerful engines, of 750 horse-power, with steam windlasses and winches, 
and on said twelfth of December was well found and well manned in every 
respect. She was laden with a cargo of about 900 tons of sait. 

(2) That when the Hesper went ashore her engines were slowed down, 
and she was making about four knots per hour. She struck easily, without 
shock, and remained upright. Her draught was then 13 feet 9 inches. The 
sea was smooth, and there was very little wind; what there was, waa from the 
south ; and the ship headed, when she struck, N. E. by N. Kedge anchors 
were immediately put out to the B. S. E., and efforts made to get the ship 
off in that direction, with the ship's engines heaving on those anchors. At 
the same time a message was sent overland to Galveston, the nearest port, 
to the ship's agent, to send assistance. 

(3) That the agent of the ship applied to the agent of the tug Estelle, and 
procured that tug to go to the assistance of the Hesper. The Estelle was a long, 
narrow, deep boat, drawing about 8 feet 8 inclies, and was the most powerful 
tow-boat in Galveston harbor, and had aboard the usual appliances of such 
boats. The Estelle reached the Hesper about 5 p. m. on the twelfth of De- 
cember and reported. The master of the Hesper endeavored to bargain wit)> 

'Reported by Joseph P. Hornor, Esq., of the New Orloaus bar, 
Affirmed. See 7 .Sup. Ct. Rep. 11T7. 
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the master of the Estelle as to the cost of pulling the Hesper off, but the 
uiaster of the Estelle refused to raake any agreement on the ground that he 
did iiot know how much labor and timeit would take. A Une was then given 
to the Estelle t'roin the stern of the Hesper, which waa then more off the shore 
tlian the bow.and the Estelle hauled on said Une for about two hours, during 
wliich time the crew of the Hesper, with some four or five hands from the 
life station, were throwing over cargo. No appréciable resuit came from this 
towing of the Estelle, and she desisted on the orders of the master of the 
Hesper. 

(4) That in the mean time the sea, which had been smooth, with very littlo 
swell, had become more turbulent, and there was a very decided increaae in, 
the ground swell from the south-east; not so much, however, but that small 
beats were plying around the Hesper and Uf e-boats were running easily to 
and from shore. At this time cl stopping hauling by the Estelle, the master 
of the Hesper requested the EsteUe to come along-side and run a heavy an- 
chor out seaward from the Hesper, both to keep the Hesper from drifting 
f urther in, and for the Hesper to heave on to pull herself otf. This the mas- 
ter of the EsteUe refused to do, on the ground that there was too much sea 
on, and that he would thereby endanger his own boat; and thereupon the 
Estelle, taking aboard the Hesper's agent who had come overland, proceeded 
back to Galveston to procure more assistance. It was then found that the 
Estelle was making some water from a leak caused by a defect in the staff 
of the stufflng-box, which was not tight enough and was worked loose by 
the strain in hauling on the Hesper. However, the Estelle proceeded that 
night (of the 12th) to Galveston bar, where she laid until morning, reaehing 
Galveston wharves about noon of the thirteenth o£ December. The Estelle 
lay at the wharves repairing until the morning of the fourteenth of Decem- 
ber, when she took the schooner Clark, which had been engaged by the Hes- 
per's agent to hghter cargo, in tow, and towed her down to the Hesper. 

(5) That on the thirteenth of December the ship Hesper was lively, though 
still aground, shif ting her position slightly, but not afEecting her saf ety ; 
some 450 tons of water having been pumped into her ballast tanks to 
put her down and keep her from going nearer inshore, and her crew be- 
ing engaged in throwing over cargo whUe waiting for assistance. A^d on 
the same day the agent engaged the Buckthorn, a steam-lighter belonging to 
libel ants, of lighter draught and power than the Estelle, to proceed to the Hes- 
per, which she did, taking down a heavy anchor and cables, and two new 
hawsers, (the latter purchased by theHesper's agent,) and a gang of men era- 
ployed by the Hesper's agent to help lighter cargo and generally assist, and 
also provisions and other necessaries, arriving in the night and laying by 
until morning. 

(6) That on the morning of the fourteenth of December the position and con- 
dition of the Hesper was much the same as on the preceding day.the weather 
being calm and the sea smooth. About 9 o'clock in the morning the gang of 
men brought down by the Buckthorn, after breakfasting aboard the Hesper, 
commenced to jettison cargo, and the Buckthorn carried out seaward and 
dropped the heavy anchor brought down from Galveston, in about 18 feet of 
water, Connecting the same by hawsers and cables of about 210 fathoms in 
length, with the steam-winch of the Hesper. The Buckthorn then, also, took 
a Une from the Hesper and puUed on her, while the machinery of the Hesper 
was heaving on the hawsers leading to the heavy anchor, but no relief was 
given. Towards noon of the 14th the Estelle arrived with the Clark in tow. 
The Clark was placed along-side of the Hesper, and cargo was transferred to 
her by the crew and the gang aforesaid. This lightering was kept up until 
about 4 o'clock in the afternoon, when about one-third of the cargo was re- 
moved, and nearly ail her ballast water pumped out, and then the Estelle took 
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3 line from the Buckthorn, and a gênerai effort was made, by the Buckthorn, 
the Estelle, and the Hesper's angines, to get the Hesper off, which succeeded. 
whereupon the Hesper, which was uninjured, steamed to Galveston. 

(7) Where the Hesper went aground the slope of the ground seaward is 
graduai and the bottom is sand. 

(8) The prevailing and probable winds on that shore during the month of 
December are from the south and south-east, sorti etim es of great violence. 

(9) During the three days the Hesper was aground there was no wind nor 
sea of any danger to ships, large or small, and the services rendered to the 
Hesper, aiding her to get safely off, were not attended with any hazard or 

• danger, or any circumstances unusual to the towage and lighterage business 
as carried on in Galveston roads when the wind is moderate and the sea 
smooth. 

(10) That the value of the Hesper, which was entirely uninjured by going 
ashore, was $100,000, and the value of her cargo saved was $6,500. The 
value of libelants' two boats, the tug Estelle and the lighter Buckthorn, was 
$35,000. 

(11) That the Hesper, when aground as aforesaid, was in a condition of 
péril and distress; hardiy likely to be able to get out of danger by her own 
efforts, even if the weather had been certain to continue favorable for many 
days, and certain to be wrecked if the weather should prove to be bad. 

(12) That the services rendered the Hesper by libelants' boats, the Estelle 
and Buckthorn, were salvage services, but of the lowest grade, involving 
neither risk of property, péril of life or limb, nor unusual expense nor gal- 
lantry, courage or heroism, and thesamewill be fully compensated by double 
compensation on the basis of towage and lighterage services. 

(13) The Estelle was engaged in thèse services three days and one night, 
and the Buckthorn two days and one night. The outside earnings of either 
of thèse boats, with their appliances, is $300 per day, which, allowing as 
much for night-work, would make the sum of $2,100 compensation, and 
double compensation is the sum of $4,200. 

And the court finds the following as conclusions of law: 

(1) The services rendered by the libelants' boats, the Estelle and the Buck- 
thorn, and their respective rnasters and crews, were salvage services of the 
lowest grade. 

(2) That the court should award for said services the sum of $4,200. 

(3) That libelants should hâve judgment for the sum of $4,200, and costs 
incnrred in the district court. 

(4) That the libelants should pay the ôosts of this court. 

The décision of the district judge in this case, found in the record, 
is a clear exposition of the law of salvage, and but for additional év- 
idence and new points argued would be ail that need be said to ex- 
plain the views beld in this case. Proctor for respondents in this 
case admits in argument that by reason of the service oî the extra 
anchor furnished by the libelants, the service amounts to salvage serv- 
ice. But for this admission I bave grave doubts whether I could hâve 
found as a fact that the services ranked above towage and lighterage 
service, to be compensated on the prinoipleof a quanhim meruit; But 
salvage services being taken as established, the question is one solely 
of amount. As a fact in the case, I hâve found that there was 
neither risk of property, péril of life or limb, nor unusual expense 
nor gallantry, courage or heroism. The évidence shows there was no 
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enterprise in going out in tempestuous weather, as the weather was 
modeiate and the libelants' tug only went out when called upon and 
employed so to do. The labor andskill furnished were of the ordinary 
kind, Buch as libelants' boats were seeking as ordinary employaient. 
Salvage, then, is to be determined entirely by the distress in which 
the salved property was. The distress of the Hesper was the salvors' 
opportunity, and the amount of salvage, on this point, détermines the 
whole case. 

Yarious points were urged in argument to incrèase the salvage, — 
that the wreckage service should be encouraged; that storms might 
hâve come that would hâve destroyed the vessel; that the aalving 
tug injured herself in tugging at the ship salved, etc. It is true that 
ail encouragement should be given to mariners, ships, and landsœen 
to savé property imperiled on the high seas, but where there,is no 
chance for the exercise of galla,ntry, heroism, or risk, why should an 
already distressed and imperiled ship be subject to pay additional 
expenses for ordinary services, and thèse expenses be chargeable 
solely toher calamity? That storms might hâve come is true, but, 
from the fact, I am unable to see why a distressed vessel should pay 
money to those boats that can, of their own volition, seek safety. 
The salving-tug Estelle, in this case, was not injured by collision, 
nor in any way, except by strain, in exerting her own strength in 
plenty of water. Her owner says that "the staff of the stuffing-box, 
over the trench which the staff passes through, the engineer did not 
hâve it tight enough, and it was soon too long," (whatever that may 
mean,) was the difficulty, and seems to be unseaworthiness. It is 
difficult for the court to see why a salved vessel should be compelled 
to pay, in addition to ordinary salvage, repairs for unseaworthy 
crafts that may come to her assistance. The injury to the Estelle 
was incurred while she was performing ordinary services, and wap 
likely to happen at any time she was employed in her ordinary du- 
ties. As the decree allows her double compensation for the time she 
was nndergoing repairs, her owners ought to be sat'sfied. 

As the district court allowed the respondents a certain sum for sal- 
vage, and as the claimants, although giving notice of appeal, did not 
appeal, I entertained some doubts as to whether the amount of sal- 
vage so allowed could be reduced in this court. Although the author- 
ities are somewhat contradictory, I hâve concluded to foUow the préc- 
èdent established in this circuit by Justice Woods in The Saratogo 
Y. 438 Baies of Cotton : "Where libelants appealed, the appeal opened 
the whole case. They cannot be allowed to claim the benefit of the 
decree below, and, standing secure ou that, try their fortunes in this 
court." 1 Woods, 75. 
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The Quben of thb Paoifio. 

(District Court, D. Oregon. December 18, 1883.J 

A.DMIEALTY RoiiB 38—" PeoCEEDS OF PrOPERTT " THBIÎEUNDBB. 

A ship and cargo were saved from a common péril af ter a considérable jetti- 
son of thelatter, and allowed by the salvors to proceed to their^destination, where 
the saved cargo was delivered, by the master or agent, to the consignées with- 
out contribution for salvage or jettison, but on the deposit by each consignée of 
a sum of money equal to 20 per centum of the value of the cargo delivered to 
him, " to cover gênerai average," and the exécution of a bond for the payment 
of his proportion of the " losses and expenses " conséquent upon such péril. 
Held, (1) that the salvage service being for the beneflt of both ship and cargo, 
the expense thereof constituteda gênerai average ; and (2) that in a suitagainst 
the ship and cargo for salvage, the libefants might elect to treat such deposit 
as sp far a substitute for the cargo delivered and require the agent of the ves- 
sel,under admirai tyrule 38. tobriug the same into court to answer the exigenoy 
of such suit. 

In Admiralty. 

M. W. Fechheimer, for libelants. 

Cyrus A. Dolph, for claimant. 

Deady, J. On October 13, 1883, the steam-ship Queen of the Pa- 
cific and cargo were libeled in this court upon a claim for salvage by 
George H. Flavel and others, the owners, managers, and employés of 
and on the steam-tugs G. J. Brenham, Astoria, Columbia, and Pioneer. 
On the same day the vessel was arrested and claimed by G. H. Pres- 
cott, managing agent, for the owner, the Pacific Coast Steam-ship 
Company. On October 15th the libelants filed a pétition herein, under 
the admiralty rule 38, asking that the managing agent aforesaid be 
required to show cause why certain moneys deposited with him by 
the consignées of the Queen's cargo should not be brought into court 
to answer the exigency of this suit; and on November 3d said agent 
filed an answer to the pétition, and the matter was argued and sub- 
mitted on November lOth. 

From the statements in the pétition and the libel to which it refers, 
and the answer thereto, and accepting the latter when they differ from 
the former, it appears that on September 4, 1883, the steam-ship 
Queen of the Pacific, then being of the value of $550,000, while on a 
voyage from San Francisco to Portland with a cargo of not less value 
than 1200,000, and 300 passengers, grounded aboixt noon, in a dense 
fog, on Glatsop spit, at the mouth of the Golumbia river, and on the 
following day, at or near high tide, in the afternoon, was pulled off 
by the steam-tugs aforesaid, under the direction and management 
of the libelants, after throwing overboard about one-fourth in value of 
her cargo, and allowed by the salvors to proceed on her voyage to 
Portland, where the remainder of her cargo was delivered to the re- 
spective consignées; said agent first demanding and receiving from 
each of said consignées a deposit in money equal to 20 per centum 
of the value of such consignment "to cover gênerai average and other 
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charges," and also a bond or agreement for the payment of hia pro- 
portionate share of "the losses and expensea" caused by the strand- 
ing and saving of said vessel and cargo, as aforesaid, to be ascer- 
tained by certain named "average adjusters, in accordance with the 
established usage and laws." 

Since the argument of the application, and on December Ist, the 
oiaimant answered the libel, by which it admits that "said tugs rendered 
valuable aid and assistance to said steamship in enabling her to get 
off from said spit," and allèges that the value of the vessel is of no 
greater sum than $485,000, and "that at the time of said stranding she 
had on board 1,860 measured tons of assorted cargo of the value of 
$316,000, of which 632 measured tons were jettisoned, of the value of 
about $95,000. Where a ship and cargo are saved from a common 
péril, each must bear its proportion, according to its value, of the com- 
pensation decreed to the salvors, but neither is liable for the salvage 
due from the other. 2 Pars. Ship. & Adm. 263, 304. The Leathers 
and Cargo, Newb. Adm. 427. The libelants, therefore, hâve no claim 
against the Queen for saving the cargo, and unless they are entitled 
to hâve this money brought into court as a substitute for the cargo, 
they cannot, in this respect, obtain any relief in this suit. 

It may be admitted that this deposit is not the "proceeds" of the 
cargo within the letter of rule 38, because it was not actually derived 
from the sale of it. But it was obtained by the oiaimant from the con- 
signées of the cargo as a condition précèdent to its delivery to them, 
to stand for and in the place of the cargo, in certain contingencies. 
Now, if this claim for salvage is one of such contingencies, then I think 
the money is so far the "proceeds" of the cargo, within the spirit and 
equity of the rule, and ought therefore to be brought into court to an- 
swer such claim accordingly. The contingenoy upon which this de- 
posit was to stand for the cargo delivered was the liability of the lat- 
ter to a gênerai average contribution, conséquent upon the stranding 
of the vessel upon which it was then being carried. So far as appears, 
there are only two items that can enter into this account in thia case. 
They are salvage, and the value of the property jettisoned. There is 
no doubt about the second one, in any case, but the first one dépends 
on circumstances. An expense incurred for salvage for the benefit of 
a ship or cargo is a particular average charge upon either the ship or 
cargo, as the case may be, but where such expense is incurred for the 
benefit of both, it constitutes a gênerai average. 

In Peters v. Warren Ins. Go. 1 Story, 468, Mr. Justice Stobt says : 

"General average is commonlyunderstood to arise f rom some voluntaryaet 
done, or sacrifice or expense incurred, for the benefit of ail concerned in the 
voyage or adventure; and then it is apportioned upon ail the interests which 
partake of the benefit. ' But the mère f act that an appprtionment is made of 
a loss between the différent parties in interest, if the loss itself doea not arise 
from some act done or sacrifice or expense voluntarily incurred for the com- 
mon benefit, does not make it necessarily a case of gênerai average by our law. 
Salvage is properly a charge apportionable upon ail the interests and property 
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at risk in the voyage which dérive any beneflt therefrom. But, although it 
is often in the nature of gênerai average, it is far from being universally true 
tliat, in the sensé of our law, ail salvage charges are to be deemed a gênerai 
average. On the contrary, thèse charges are sornetimes a simple average or 
partial loss. We miist, therefore, look to the particular circumstances of the 
case to ascertain whether it be the one or the other," 

lu Job V. Langton, 6 El. & Bl. 779, the court says: "AU expenses 
incurred from the misadventure, till aJl the cargo has been discharged, 
confessedly constitute a gênerai average." And in 1 Pars. Shjp. & 
Adm.362,it is saidthat "salvage, ♦ * * being for the benefit of 
ail persons concerned in ship, cargo, and freight, falls within the rule 
of gênerai average." See, also, Id. 436. 

The expansé of salvage in this case, whatever it may be, was con- 
séquent on the misadventure of stranding the vessel, and the service 
was certainly for the benefit of both ship and cargo. Consequently 
it is a gênerai average — one of the items which the deposit was made 
to meet. The bond which was taken to meet the "losses and expenses" 
incurred by the stranding, as might be ascertained by the "average 
adjusters," must be considered afurther security for the payment of 
the contribution that may be found due from the consignées for the 
loss occasioned by the jettison, in case the deposit should be found 
insufHcient to satisfy it and the expansé of salvage. 

The claimant was allowed by the salvors, in the interest of com- 
merce, and for the convenience of ail concerned, to bring the saved 
property into port, where the master or agent assumed the responsi- 
bility of delivering the saved cargo to the consignées, without pay- 
ment of salvage or contribution for the jettison, but taking, at the 
same time, a deposit and bond from each of them as a substitute and 
security therefor. In so doing he acted as the agent of ail the per- 
sons concerned. 1 Pars. Ship. & Adm. 473. And I think that so 
far as this deposit is concerned, it ought to be regarded for this pur- 
pose as a substitute for the cargo, and that the libelants may ratify 
the substitution, and claim the benefit of it in this suit. The contri- 
bution for the jettison is a matter between the ship and cargo, but 
the contribution for salvage is one for which they are both bound to 
the libelants, in proportion to their value. 

While this conclusion is only just to the libelants, it is not preju- 
dicial to the rights of any one. It reaches the manifest equity of the 
ease, and is, I think, fairly within the spirit and purpose of the ad- 
miralty rule 38. 

The prayer of the pétition is granted; and it appearing that the 
agent has in his hands not less than $30,000 of such deposit, he is 
required to bring the same into court to answer the exigency of this 
suit, and particularly the claim of the libelants against said saved 
cargo for salvage. • 
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The Pacific. 

(Distriet Cowt, V. Maryland. Novemljer 27, 1883.) 

Enginebr on Stbam-Tuq— Tbbm of Service — Dischabgb — Notice. 

An engineer was employed on a steam-tug used about a harbor, at a certain 
rate per month, but without any agreement as to the duration of his service. 
Beld, in tlie absente of proof of any settled usage, that lie could be discharged 
at any tlme without previous notice, and could recover only for tlie time actually 
served. 

In Admiralty. 

A. Stirling, Jr., for libelant. 

Venable é Packard, for respondents. 

Menais, J. The libelant was employed as an engineer on the 
steam-tug Pacific, plying in the harbor of Baltimore, and having been 
discharged without previous notice on the sixth of December, 1882, 
he sues for the balance of his wages at $50 per month and the value 
of his meals for the remainder of the month of December. Tbe 
libelant entered the employment of the steam-tug company on the 
ninth of May, 1881. His wages for the fraction of that month were 
settled up at the end of it, and after that he drew on account during 
the month what money he needed, and at the end of each month there 
was a settlement. It appears that he had been once before in the 
employment of this steam-tug company, and when, in May, 1881, he 
applied for a position as engineer, he was told to go on board the 
Pacific at $50 a month and nothing more was said. The libelant 
claims that he was employed by the month, and that his employment 
could only be terminated, unless for cause, by a month's notice, to 
take effect at the end of a month. 

Unless the verbal contract proved is eontrolled by usage or cus- 
tom, or some presumption of law or fact, it must be held to be a 
gênerai or indefinite hiring, and, I take it, the law as to such a con- 
tract is correctly stated in Wood, Mast. & Serv. 272 : 

" With us the rule (différent from ttie English rule) is inflexible that a gên- 
erai or indefinite hiring is prima fade a hiring at will, and if the servant 
seeks to make it out a yearly hiring, the burden is upon him to establish it by 
proof. A hiring at so much.a day, week, or year, no time beiug specified, is 
an indefinite hiring, and no presumption attaches that it was for a day even, 
but only at the fixed rate for whatever time the party may serve. It is com- 
pétent foreither party to show what the mntual understanding of the parties 
was in référence to the matter, but unless their understanding was mutual 
that the service was to extend for a certain flxed and deflnite period, it is an 
indefinite hiring, and is determinable at the will of either party. * * * 
Thus it will be seen that the fact that compensation is measured at so much 
a day, month, or year, does not neeessarily make such hiring a hiring for a 
day, month, or year, but that in ail such cases the contract may be put an end 
to by either party at any time unless the tipie is flxed, and a recovery had at 
the rate flxed for the services actually rendered." 
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The contract in this case is therefore to be governed by the law aa 
above stated, unless there ia some usage or custom to the contrary, or 
unless there is something in the peculiar employment or cire um stan- 
ces of the parties which makes it unreasonable to hold that they could 
hâve intended to enter into a contract determinable at will. 

As to the alleged custom there is really no proof at ail in support 
of it. The libelant says he always supposed the custom was to give 
a month's notice or a month's pay, and did not suppose he could be 
discharged without notice. 

The only other witnesses for the libelant was Mr. Hill, an engi- 
neer, who bas served many years on tug-boats in this port, and ail he 
can say is that he bas always contended that he could serve to the 
end of the month. On the other hand, the manager and treasurer of 
the tug Company say they never heard of such a custom, and bave 
never acted upon it, but discharge the company's employés without 
notice, and pay them for the time they hâve served. 

The master and the mate of the Pacific both say they never heard 
of employés on tugs either giving or receiving notice, and that they 
are paid only to day of discharge. This is ail the proof adduced 
with regard to the alleged custom, and falls far short of proving it. 

Looking, then, to the spécial employment of the libelant as engi- 
neer on a tug used in the harbor and on the bay, is tliere anything in 
that employment which would make it unreasonable to hold that the 
libelant could be discharged before the end of the month, and with- 
out notice ? Mariners of ail kinds are usually employed for the voy- 
age, and their term of service expires with the voyage, although their 
wages may be at a fixed rate per month, unless there is a spécial 
contract fixing it differently. And if such a hiring as the présent one 
is to be regulated by any analogy to other hirings ou shipboard, it 
would seem that with regard to a tug plying about the harbor and 
returning to her berth at the close of the day, and particularly where, 
as in this case, the employés do not sleep on board, that each day's 
cruising is a voyage; or if she goes out of the harbor herreturn com- 
plètes that voyage. The reason for libelant's dismissal in the prés- 
ent case appears to hâve been that he did not "get along well" with 
the master of the tug, and although it is not shown that he was to 
blâme for this, it is clear that the tug could not be properly operated 
unless there was harmony and good feeling among those on board. 
The necessity for such harmony is apparent, and is, I think, an ar- 
gument to show that it is not unreasonable that the owners of the 
tug should hâve the right to promptly dismiss any of the employés. 

I am of opinion that the gênerai rule with regard to an indefinite 
hiring must prevail in this case, and that the libelant has failed to 
show either a settled usage or spécial circumstances to modify that 
rule. Libel dismissed. 
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EOSENBLATT V. RbLIANOB LuMBBB Go.' 
((Hreuit Court, E. D. Texas. November, 1883.) 

JUEISDICTION — Rbmovai; Act of 1875, 

The second and following sections of the removal act of 1875, (18 8t. 470,) 
which provide for the removal of certain suits from the state courts to the cir- 
cuit courts of the United States, are not controlled by the clause of the flrst 
section of that act prohibiting the circuit court from taking cognizance of any 
suit founded on a contract in f avor of an assignée. 

Berger v. Com'm, 5 Fed. Rep. 23, and Hardin \. Oison, 14 Fed. Rbp. 706, 
not followed. 

Waterbury v. Lare^o, 3 Woods, 371, approved. 

Bushnell v. Kennedy, 9 Wall. 387, and Oity of Lexington v. Butler, 14 Wflll. 
282, followed. 

On Motion to Remand. 

Meyer Eosenblatt, a citizen of Missouri, brought suit against Mark 
Weiss and other oitizens of Texas, composing the Eeliance Lumber 
Company, in the district court of Jeffersoncounty, Texas, and alleged 
that the défendants were indebted to him in the sum of $5,376.64, 
being the amount of several bills of exchange drawn by défendants on 
one Samson Heidenheimer, a merchant doing business in Galves- 
ton, Texas, in favor of varions persons, which said bills were paid 
by said Heidenheimer for the accommodation of défendants, who had 
no funds in the hands of said Heidenheimer; also in the further 
sum of |1,000, being a sum of money sent by said Heidenheimer to 
said défendants, at their roquest and on their promise to pay ; also 
in the further sum of $1,120.16, the amount of two certain bills drawn 
by défendants on other parties, and for value delivered to said Hei- 
denheimer, which said bills were refused aoceptance by the drawees; 
and also in the further sum of $1,583.85, for goods sold and deliv- 
ered to said défendants by said Heidenheimer, — ail of which sums 
were subject to certain crédits, as set forth in an exhibit attached to 
and made part of the pétition, and which crédits reduced the amounts 
alleged to be due on account of ail transactions to $1,583.85, as the 
court understands the involved pleading setting forth plaintiff's de- 
mands. And plaintiff alleged that said Heidenheimer had for valuô 
assigned said bills, claims, and account to plaintiff, who is the owner 
thereof, and is entitled to demand of and reçoive from défendants the 
several amounts due on account of the several transaction s aforesaid. 

To this pétition défendants answered, denying indebtedness to Hei- 
denheimer or to plaintiiï, denying validity of assignment by Heiden- 
heimer to plaintiff, and alleging that there existed during the trans- 
actions set forth a contract between Heidenheimer and themselves for 
time, crédit, and advances, which contract Heidenheimer had violated, 

iReported by .Toseph P. Hornor, Esq., of the Kew Orléans bar. 
v.l8,no.l3— 45 
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to the great damage of défendants, for which they desired to recoup, 
■wherefore they demanded that Heidenheimer should be made a party, 
and prayed for jiidgment against him. Thereupon, on the same day 
the answer was filed, plaintiff filed his pétition and bond for the re- 
moval of the case to this court, on the ground of citizenship, he be- 
ing a citizen of Missouri and the défendants oitizens of Texas. The 
défendants ask to hâve the case remânded on the foUowing grounds: 

(1) Béeause plaintiff sues as the assignée of Heidenheimer, who is a rési- 
dent citizen of Texas, upon an account, tlie same being a chose in action net 
negotiablQ, upon which no suit could hâve beau brought in this court by the 
said assigner, Heidenheimer; (2) becàuse, as shown by the pleadings, the 
cause is substantially a controversy between Heidenheimer, a citizen of Texas, 
and tle .défeiMlants,- — the said Heidenheimer being the real and substantial 
plaintiff, over against whom the défendants seek to recover damages in re- 
convention for breach of contract, and without whose présence as a party this 
suit cannot be fully determined; (3) because, from the face of the plaintifE'a 
pétition,. and from the pleadings in the cause, it is apparent that this court is 
without jurisdiction in the premises. 

Albert N. Mills, îoï ]^\mntiS. 

Glevelandd Willie, for défendants. 

'Pardee, J. The citizenship of Heidenheimer is first alleged in the 
ûiotion to remand. No proof has been ofifered on the subject, but 
both parties hâve argued tliis motion as though he were a citizen of 
Texas, and we will consider such citizenship to be an admitted fact 
iû the ease. It is elear to us that if plaintiff is the honafide assignée 
of the claims and demands against the défendants, he iiad the right 
to bring this suit in his own name in the state court. It is also olear 
to lis that if, as such assignée, after bringing suit in the state court, 
he had a right to remove the suit, ou account of citizenship of the par- 
ties, to this court, such right could not be prejudiced by the char- 
acter of the défense to the sait, nor by any right défendants might 
bave in the state court under the state praotice to make plaintiff's 
assignor a party and recoup against him in damages. The plaintilï 
could hâve removed the case, if he otherwise had the right, before 
défendants had entered any appearanee in the case. And this right 
to remove, if he had any, only expired as to time at the term at which 
the cause could hâve been first tried. Nor does it seem to us that 
by the removal the défendants hâve been deprived of any défense or 
right which they could hâve made or would hâve had if the case had 
remained in the state court. 

The validity of the assignment is attacked in the answer, and the 
collusion of the plaintiff and Heidenheimer to make a case for this 
court is oharged in the argument, but there is no proof in the ease, 
nor any showing by the pleadings, to warrant the présent considéra- 
tion of the question. Section 5 of the act of March 3, 1875, under 
which act the case was removed, vests the court with authority to act 
upon such an issue at any stage of the suit. The plaintiff has labo- 
riously declared upon certain checks or drafts for the payment of 



KOSENBLATT V. EBLUNCE LUMBER CO. 707 

money, mostly drâwn on Heidenheimer by défendants, and also upon 
an account for money advanced and forwarded, and also upon àt; 
open account for goods sold and delivered, but ail of the matters sued 
on seem to be embraced in the account attached to the pétition, wllere 
ail drafts are charged, and where crédits are given and a balance 
etruck, so that it seems to us that the présent suit is one brougHt on 
an open account, and is not to be taken in anywise as a suit upon 
negotiable paper, either promissory notes or bills pf exchange. 

The question as made by the motion to remand is then reduced to 
one of jurisdiction. The first section of the act of March 3, 1875, 
contains tbis provision : "Nor shall any circuit or district court bave 
cognizance of any suit founded on contract in favor of an assignée, 
unless a suit might hâve been prosecuted in said court to recover 
thereon if no assignment had been made, except in cases of promis- 
sory notes negotiable by the law-merchant, and bills of exchange" — 
and the point is whether this provision controls the second and otber 
sections of the same act, which provide for the removal of certain 
Buits fromthe state courts to the circuit courts of the United States. 

Our attention bas beencalled to the following adjudicated cases on 
this précise point. In Berger v. Co. Com'rs, 5 Fed. Eep. 23, decided 
by Judge McCeaet, in the eighth circuit, it was held that the varions 
sections of the act should be construed together as in pari materia, 
and that the jurisdictional restriction or limitation of the first section 
should be applied in removed cases the same as in cases originally 
brought in the circuit courts of the United States. And Judge Mc- 
Ceaet shows very clearly that unless this is so any case on contract 
between eitizens of the same state may be brought into the fédéral 
courts by means of an assignment, and the preliminary use of a state 
court; in other words, that the court may acquire jurisdiction indi- 
rectly in cases where it is forbidden directly. This décision was fol- 
lowed by Hardin v. Oison, 14 Fed. Eep. 705. In Waterhwry v. La- 
redo, 3 Woods, 371, decided in this circuit, Judge Duval held that 
the sections of the act of 1875 relating to removals of suits were in- 
dependent of the jurisdictional limitation aforesaid, and that a suit 
might, under the act of 1875, be brought within the iurisdiction of 
the fédéral court by removal from a state court, although the suit, as 
an original suit, could not hâve been prosecuted in such court. 

Were thèse ail the cases bearing on this point, we should be dis- 
posed to follow Berger v. County Com'rs, supra, as better construction 
of the act aforesaid ; but we find on examination that very nearly the 
exact question arose under the judiciary act of 1789, as between the 
eleventh and twelfth sections thereof, and the suprême court held, 
in Bushnell v. Kennedy, 9 Wall. 387, that the restriction upon suits 
when sought to be brought in a circuit court, as contained in the 
eleventh section of the judiciary act, not being found in the twelfth 
section of the act, which provides for the removal of suits, has no 
application to suits transferred under the latter section from state 



708 FKDERAL KEPORTEB. 

courts to United States circuit courts. And in City of Lexington v. 
Butler, 14 Wall. 282, the court said, referring to Bushneïl v.Kenneày, 
"ail doubt upon the subjeot is removed," etc. 

The reasoning applied to the judiciary act in this matter of juria- 
diction is just as applicable to the act of 1875. It is true that the 
act of 1875, construed in this way, may be abused in a manner that 
was not applicable to the judiciary act. Under the latter, the plain- 
tiff might take an assignment and bring his suit in the state court; 
but until the act of 1867 he was powerless to remove the case, for the 
défendant only could remove, while under the act of 1875 the plaintiflf 
may remove his suit after seeking the jurisdietion of the state court. 
And yet it is to be noticed that section 6 of the act seems to contem- 
plate just such an abuse as probable, for, going beyond any previous 
législation on the subject, it provides for the remanding or dismissal 
of ail removed cases that at any time appear to the satisfaction of the 
court to involve a dispute or controversy not within the jurisdietion 
of the court, or appear to be cases where the parties hâve been im- 
properly or collusively made or joined for the purpose of creating a 
case removable under the act. 

Considering that the weight of authority is in favor of the jurisdie- 
tion of the court in this case, we feel constrained to deny the motion 
to remand; and such order will be entered. 

MoRRiLL, J., concurs. 



United States v. Pratt Uoal & Coke Co. and othera.* 
(Qircuit Court, N. B. Alàbama. June, 1883.) 

1. Act op Mabch 3, 1883, (22 St. 4871— Patent Obtained bt Fbatjd. 

The act of Mardi 3, 1883, pro vides for the future disposition of public lands 
in Alabama ; it ratifies no previous titles, however obtained. The govermnent 
has a clear right to hâve annulled a patent obtained by fraud and perjury, 
and in violation of law, and the act of 1883 does not waive or renounce that act. 

2. EquiTY Pkactice — Rulb 20. 

Under equity rule 20 it is neceasary, in the introductory part of the bill, 
that the names of parties défendant, with their citizenship, shall be set out. 

3. Samh — HusBAKD Pbopbr Pahtt. 

Under the practice in the United 8tates courts, on the equity side, the hus- 
baud is a proper party where the wife is charged as to her separate estate. 

4. SaMB— MuliTIFAHIOUSNESS. 

Wlien the matter charged and the relief sought ail grow out of one gênerai 
transaction, the fraudulent obtaining of a patent from the United States, ac- 
counting for rents and profits and waste is incidental. 

5. Samk— UnNEcassARY Party. 

Where no confederacy, nor conspiracy, nor possession, nor title are alleged 
as to a party, and no case set out for relief against Ixim, or for diacovery or ae- 
counting, or any other thing he should not be made a party. 

1 Reportée! by Joseph P. Hornor, Eaq., of tlie New Orléans bar. 
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6. JUBISDICTIOH — AMOUNT IN DlSPUTE, 

The circuit court having jurisdiction only whea orer $500 is Involved, this 
jurisdictional fact should appear affirmalively. 

7. EipjlTÎ FBA.CTICE — KbMEDT AT LaW. 

If the lands entered and patented had not been previously oflered at public 
sale, in accordance -with Rev. Bt. i 2303, tlien the title or patent ismied was 
absolutely void, and in that case the complainant would hâve an adéquate 
remedy at law to recover possession oi land, and rents and profits . When it 
does not appear from the biU whether or not there was such previous offering 
at public sale, and as it was a prerequisite to the entry of the land and the 
issuanoe of the patent, tlie presumption is that the land was so olïered. And 
considering this, and that the government seeks to hâve the patent surren- 
dered and canceled, and may be entitled to a more full and complète account 
than could be had in a suit for rents and profits, hdà, *4iat the detuurrer on this 
ground should be overruled. 

Motion to Dismiss and Demurrer by Peters and the Pratt Coal & 
Coke Company on the following grounds, in brief : 

(1) For want of party, Mrs. Brown; (2) misjoinder of Mrs. Brown's hus- 
band ; (3) raultifarious, on several grounds ; (4) Thomas Peters not a proper 
party; (5) amount involved not stated; (6) complainant does not ofEer to do 
equity ; (7) tiiere is an adéquate remedy at law. 

Geo. Turner, for complainant. 

Ex-Govs, Parsons and Cohh, for défendants. 

Pabdeb, J. The aet of 1883 provides for the future disposition 
of public lands in Alabama. It ratifies no previous titles, however 
obtained. The case for the United States is to recover lands frauda- 
lently obtained, and cancel patent, While it may follow that if the 
lands deseribed in the bill are reeovered they will only be subject to 
disposai as agricultural lands, it does not follow that the government 
can only realize from the disposai the amounts paid by the défend- 
ants, beeause if they are of the actual character deseribed in the bill, 
and hâve been so reported to the gênerai land-office, they are first to 
be put in the market and to be oiïered at public sale. But whether 
any eventual good may resuit to the government or not, it has a clear 
right to hâve annuUed a patent obtained by fraud and perjury, and 
in violation of law, and the act of 1883 does not waive or renounce 
that right. The motion to dismiss is overruled on the demurrer. 

1. Under rule 20, equity raies, it is necessary, in the introductory 
part of the bill, that names of parties défendant, with their citizen- 
ship, shall be set eut. This bill requires amendment in this regard 
as to Nancy Brown and William Brown, her husband. 

2. Under the practice iii the national courts on the equity side, 
whieh is governed by the equity rules of the suprême court, and when 
the rules are silent by the practice in the high court of chancery in 
England, the husband is a proper party where the wife is chargea as 
to her separate estate. 

3. The matters charged in the bill and the relief sought ail grow 
out of one gênerai transaction, to-wit, the fraudulent obtaining of a 
paient from the United States. Accountingfor rents and profits and 
waste is ineidental. I cannot see that the bill is multifarious. 
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4. There being no confederacy, nor conspiraoy, nor possession, nor 
tifle alleged as to Thomas Peters, and there being no case set eut 
for relief against him, and no relief, neither for diseovery nor for ae- 
counting, nor for any other thing, it is diffieult to see how or why he 
should be a party. On this ground the demurrer shonld be sustained. 

6, This court bas jurisdiction only wben over $500 is involved. 
This jurisdictional faot should appear affirmatively. Demurrer sus- 
tained on this ground. 

6. I cannot see how this case can be taken oufc of the gênerai rule 
that the complainant should do equity. At ail events, no case is 
made in the biii showing any state of facts from which the court 
can infer that the government elects, or is entitled to claim, the sum 
paid to the receiver as a forfeiture. As the case stands, on the facts 
alleged, the demurrer should be sustained on this ground.' 

7. If the lands entered by and patented to Nancy Brown had net 
been previously offered at publie sale, in aecordance with section 
2303, then the title or patent issued was absolutely void, and in that 
case the complainant would hâve an adéquate remedy at iaw to re- 
cover possession of land, and rents and profits. Whether or not 
there was suoh previous oSering at public sale does not appear from 
the bilL As it was a prerequisite to the entry of the land and the 
isauance of the patent, the presumptiou is that the land was so 
offered. Considering this, and that the government seeks to hâve the 
patent surrendered and canceled, and may be entitled to bave the 
d^ed from Nancy Brown to the Pratt Coal & Coke Company annuUed 
and the record thereof erased, and may be entitled to a more fuU and 
complète account than could be had in a suit for rents and profits, 
the demurrer on this ground is overruled. 

Decree accordingly. 



MCJJONNELL V. EaTON.^ 
{Circuit Court, B. D. Texas. November, 1883.) 

1. EQ0ITT PiiEADiNG— Parties in Equity. 

In a suit to invalidate a marriage settlement in favor of a dead person, and 
to set aside lier wiil, her heira at Iaw are parties in inlerest, and aecessary par- 
ties to tlie suit. 

2. BaMB— MULTIFAHIOtJSNBSS. 

Wliere two distinct subjecta are embraced in the bill, viz., the annulment of 
a rnarriage settlement and the anmilment of a will, the necessary parties to 
the suit may be the same, but their interests and attitude are decidedly at va- 
riance, and the bill is bad for multifariousness. 

3. Peacticb in Pedèeal Courts. 

If such a bill had been originally flled in this court, the demurrer would bave 
been simply sustained; but as the case was brought ia the state court, where 

IRepoited by Joseph P. HoTior, Esq.. of the New Orléans bar. 
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it is probable tUe practice would warrant the joînderof the several subjects in- 
cluded in tlie bill , the complainant was allowed to reform his pleadings so as 
to conform to the equity rules and gênerai chaneery practice of the fédéral 
courts. 

In Equity. On demurrer. 

Ballinger d Mott, for complainant. 

Mr. Scott and Scott é Levi, for défendant. 

Pardee, J. The suit is one to set aside a mapriage settlement 
made by complainant in favor of Mary Agnes Eaton a,nd défendant, 
Stephen V. Eaton; and also to annul a will purporting to hâve been 
made by Mary Agnes Eaton in favor of Stephen V. Eaton. Maiy 
Agnes Eaton died without issue. Her heirs at law are the présent 
complainant, the présent défendant, and decédent's brothers and 
eisters. The only party défendant is Stephen V. Eaton. The other 
heirs at law of Mary Agnes Eaton are neither made parties nor ac- 
counted for. Thé bill is demurred to for want of proper parties and 
for multifariousness. It seems to be clearly defeetive for want of 
parties. As Mary Agnes Eaton is dead, it is absolutely necessary 
that in order to invàlidate a marriage settlement mad« in her favor 
the parties in interest, to-wit, her heirs, must hâve their day in court. 
The heirs at law of Mary Agnes Eaton are also necessary parties to 
the suit, 80 far as it bas for an object the annulling of her last will and 
testament. 

The demurrer seems aïso well taken on the ground of multifarious- 
ness. Two distinct subjects are embraced in the bill, to-wit, the an- 
nulment of a marriage settlement and the annulment of a will. In 
thèse two matters the necessary parties to the suit may be the same, 
but their interests and attitude are decidedly at variance. The heirs 
of Mary Agnes Eaton are interested with the complainant, McDon- 
nell, to annul and avoid the will, and against him and with défend- 
ant, Eaton, tô sustain the marriage settlement. If the bill had been 
originally filed in this court we would simply sustain the demurrer. 
But as the case was brought in the state court, where it is probable 
the practice would warrant the joinder of the several subjects in- 
cluded in the bill, we will order that complainant retorm his pleading 
so as to conform to the equity rules of this court and the gênerai 
chaneery practice in the fédéral courts. 

This order practically sustains the demurrer; the costs thereof will 
therefore be taxed to complainant, 

MoRRiLL, J., eoncurs. 
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DrBW ». VAIiENTINJS. 
{Oireuit Court, If, D. Florida. Deceraber 24, 1883.) 

1. GOVEENMENT LaNBS— HOW TiTLE TO BE DiVESTED. 

There is no way for titles to ]and to be divested out of the United States ex- 
cept in strict pursuance of some Jaw of the United 8tates ; and, as no statute of 
limitations runs against the United States, occupancy and possession alone, 
even for a great length of time, cannot ripen into title as against the United 
States. 

2. Same— Eppect of Pbaudulent Sale op Land kot Sitbject to Enthy. 

No sale of land, not subject to entry by the receiver at a land-offlce, can di- 
vest either the légal or équitable title out of the United States. The act of 
congress of Jùne 15, 1844, does not cure such sales, as that act was only iniended 
to embrace such lands as were subject to entry. 

In Equity. 

Fleming d Daniel and Jno. T. WalJcer, for complainant. 

Horatio Bisbee, Jr., for respondeat. 

Settlb, J. I hâve examined this case with an earnest désire to 
find something in the record to support the claim of the complain- 
ants; for I confess I hâve- no sympathy with those who are ready 
and willing to take advantage of the ignorance or mistakes of others, 
and to appropriais to their own use property which has been greatly 
enhanced in value by the labor of others. But, whatever my feelings 
may be upon a moral aspect of the case, I am bound by well-estab- 
lished principles of law and equity, and must announce such judg- 
ments and decrees as they dictate. An examination of the statutes 
and the decided cases convinces me that there is no way for titles to 
land to be divested out of the United States except in strict pursu- 
ance of some law of the United States; and as no statute of limita- 
tions runs against the United States, occupancy and possession alone, 
even for a great length of time, cannot ripen into title as against the 
United States. 

It cannot be olaimed that the transactions between Goff and the 
receiver at St. Augustine divested either the légal or équitable title ^ 
out of the United States, for the reason that the lands were not sub- 
ject to entry; but it is claimed that the act of congress of June 15, 
1844, cured that defect, and vested an équitable title in Goiï. After 
an examination of the statute, I am satisfied that it was only in- 
iended io embrace such lands as were subject to entry. 

The objection that the statute could not embrace thèse lands, be- 
cause there was no évidence in the gênerai land-office that applica- 
tion for entry was ever made, is not tenable, for the commissioner, in 
his letter to Hon. J. J. Finley, states that such entries are to be found 
in the général land-ofEce; but the insurmountable obstacle that the 
lands were not subject to entry still présents itself. 

The complainants allège that the Valentine scrip can only be lo- 
cated on unoccupied and unappropriated lands, and that the lands in 
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controversy hâve been oceupied by them, and by fhose under wliom 
they elaim, for more than 40 years, and bave been greatly improved 
in value. The difficulty in the way of the complainanta is that their 
occupancy, not being under law, bas conferred upon them no légal or 
équitable estate, and they cannot be heard to question the title of one 
who claims under a patent from the United States. While the com- 
plainanta cannot be heard to question the Valentine title, it -would 
seem that the government might well inquire, by direct proceedings, 
how one with authority to locate on unoccupied lands should be per- 
mitted, at the price of $1.25 per acre, to locate on lands in the heart 
or the suburbs of a city. 
The demurrer must be sustained and the bill dismissed. 



"Marks v. Fox. 
{Circidt Court, 8. D. New York. October Terni, 1883.) 

1. Exceptions to EvrosNCB. 

Exceptions to tlie admission or exclusion of évidence taken before a master 
need not be restated ■when the exceptions to his report are flled. They can be 
considered upon the record on the argument of the motion to conflrm his report. 

2. Res Gbst^. 

Déclarations made by an employer to a workman at the time work isgiven to 
the latter, as to the person for ^hom the work is to be doue, are part ol the rei 
geatœ, and admissible In évidence. The marks or tags upon the parcels of work 
80 glven are also part of the res geaias. Paroi évidence is admissil)le as to thèse 
marks, for the purpose of identification. 

3. CONTRADICTOBY StATEMENTS. 

Contradictory statements alleged to hâve been made by a witneas are not ad- 
missible, unless his attention bas been previously called to them. 

4. Impbachmeint of Witness. 

Evidence that a witness is acquainted with the character of another ia not 
sufflcient to autliorize him to state that he would not belleve such a witness 
under oatb. It is neeessary that he should say that he knew the character of 
the witness for truth and veracity. 

Exceptions to Master's Eeport. 

This cause came before the court on exceptions filed by the défend- 
ants to the master's report. The action was brought to restrain the 
défendants from the alleged infringement of the plaintiff's patent. An 
interlocutory decree was rendered in favor of the plaintiff , and it was 
referred to the master to ascertain and take an account of tbe profits 
which the défendants had made and of the damages which the plaintiff 
had sustained by reason of the infringement. During the hearing be- 
fore the master, it becamo material to show how many caps had been 
made for the défendants by one Isaac Pachner, and by the firm of 
Pachner & Adams. The défendants called several witnesses, who had 
been in the employ of Pachner & Adams, whb testified that, in the 
ordinary course of business, the ùiaterial of caps which that firm 
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made' was brought to them by the several houses with -wliom they 
dealt, ready to be made np; and that thereupon it was given out by 
Pachner to his -workman to be bound, stitched, trimmed, and made 
into completed caps. Thèse were then put into pasteboard boxes 
and returned to tlxe houses furnishing the material. Each witness 
further testified that the material furnished by each house was kept 
separate during the process of manufacture, and that when the ma- 
terials for a particular lot of caps were given out to each workman, 
Pachner stated to him for whom that particular lot was to be made; 
and some of the witnesses further testified that the différent lots of 
material had marks upon them indicating for whom such lots were 
to be made, respectively. The witnesses' names were Henry King and 
Aaron Grant. The master's rulings upon the questions put to them 
will sufficiently appear from the following spécimens : 

(47) Question. What were the names of the firms stated to you by your boss 
in the directions which you hâve testified were given you in respect to the 
firms for whom the différent lots of caps were being made ? (Objected to as 
immaterial and incompétent; objection sustained; exception.) (48) Q. In 
the course of the directions thus given you, as you hâve stated, did your boss 
point out to you any of the caps as being made for Charles Fox's Son & Co. ? 
Answer. Oh, yes ; he used to point out a lot as belonging to Fox and say, 
"Take thèse and work them." (49) Q, How many slide-band caps did Pach- 
ner & Adams make for Charles Fox's Son & Co. during 1879 ? (Objected to, 
as no competency has been shown, and as hearsay ; objection sustained ; excep- 
tion.) (50) Q. How many of the slide-band caps on which you worked in 
1879 was for Charles Fox's Son & Co.y (Objected to as hearsay; objection 
sustained; exception.) 

Certain affidavits that had been read on a motion to punish for 
contempt, were, by consent, received in évidence as dépositions. 
Thèse affidavits stated the number of caps that were made by Pach- 
ner for the défendants, and showed that the means of knowledge on 
this subject of the affiants was the statement so made to them re- 
spectively by Pachner, at the time thè work was given to them, and 
the marks upon the différent lots. The plaintiff's counsel objected to 
this évidence, on the ground that it was hearsay and incompétent. It 
was excluded by the master and défendants excepted. 

In reply to other portions of the défendants' testimony, the plaintiff 
put in évidence, an affidavit of Samuel Adams, which, by consent, was 
received as a déposition, which containeda statement as to what Alice 
Wronke, the wife of W. Wronke, and Wronke himself, had said to the 
affiant as to the circumstances under which Wronke'ô affidavit was ob- 
tained, and the same affidavit contained the following statement: "I 
know Alice Wronke and Theresa Gumbert; they worked for us, and 
their charaeter is bad; I wo^ld not belle ve either of them under oath." 
Thèse portions of the affidavit of Adams were objected to by the défend- 
ants, but were received by the master under the défendants' exceptions. 
When the testimony wap ail in, and the case argued before the mas- 
ter, he made a draught report, of which he served a copy on the solicit- 
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ors, who filed objections to the same. He tBèii filed his report after 
receiving such objections, and the défendants filed exceptions to the 
report, but did not in the exceptions bO filed restate the exceptions 
taken before the master, relying upon such exceptions as they ap- 
peared on the record. On the argument before the court, the plain- 
tif! claimed that thèse exceptions eould not be considered by the court 
because they were not restated in the formai exceptions as filed. 
Everett P. Wheeler, for défendants. 

1. The exceptions are regularly taken and are before the court. 
Troy Fact. v. Corning, 6 Blatchf. 328; Tyler v. Simmons, 6 Paige, 
127; Livermore v. Bainbridge, li Abb. Pr. (N. S.) 227, affirming 
S. 0. 44 How, Pr. 357; Equity Eule, 90; Fischer v. Hayes, 16 Fkd. 
Eep. 469. 

2. The déclarations made by "the boss"àt the time he distributed 
the work and supplied the material were part of the res gestee. The 
thing done was material to be shown. The déclarations were con- 
temporaneous with the main fact under considération, and "were so 
connected with it as to illustrate its character." 1 Greenl. Ev. § 
108; Beaverv. Taylor, 1 Wall. 637; Ins. Co. v. Mosley,8 Wall. 397. 

3. The material fact to be proved being the number of sliding- 
band caps made by Pachner & Adams for the défendants, the cir- 
cumstances and déclarations ofifered in évidence were contemporane- 
ous with the manufacture and with the séparation, and are so con- 
nected with it as to illustrate its character, to-wit, séparation for 
the défendants instead of for some one else. 1 Greenl. Ev. § 108. 

In Pool V. Bridges, 4 Pict. 378, the court say : 

" If he was then etnployed in any act respectlng the goods, such as separat- 
ing différent parcels for the purpose of distinguishing what belonged to one 
person and what to another, wliat he said while he waa doing it would be 
considered as a part of the transaction and admissible in évidence. It would 
be like his labeling the goods with the name of the owner, whieh thougli in 
one sensé a déclaration, yet would be construed an act indicative of proprietor- 
ship in the goods." ' 

4. So far as relates to statements by Wronke tending to impair 
his crpdibility, bis attention should hâve been calîed to them, other- 
wise they are inadmissible. 1 Greenl. Ev. § 462. 

5. The witness does not say that he knew the character of Mrs. 
Wronke and Mrs. Gumbert for truth and veracity. This is essential 
to sustain a gênerai impeaehment. Id. § 461. 

C. Wyllis Betts, for plaintiffs. 

Exceptions to a master's report upon rulings accepting or reject- 
ing évidence, can be taken, if at ail, only when objections of the same 
kind bave been made to the draft report. No such exceptions were 
taken in this case. Trop Fact. v. Corning, 6 Blatchf. 328 ; Schwarz 
V. Sears, Walk. Ch. 19; Tyler v. Simmons, 6 Paige, 127; Ward v. 
Jewett, Walk. Ch. 45, Errors or irregularities in excluding évidence 
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can only be reviewed by motion to refer back before filîng exceptions. 
The filing of exceptions waives them. Tyler v. Simmons, supra, 

Wallace, J. The master erroneously excluded the déclarations of 
Pachner to his workmen, made while distributing materiais to them to 
be worked into caps, tending to indicate to whom the materiais be- 
longed, and for whom the caps were to be made. They were compé- 
tent as part of the res gestce, and, like the marks npon the différent 
lots, indicating to whom the lots belonged, fall within the categoryof 
verbal facts. The witnesses should hâve been permitted togivetheir 
estimate of the number of caps made for the défendants, so far as 
such an estimate could be founded on the personal observation of the 
witnesses, and upon the knowledge acquired by them from directions 
and instructions given to them while making the caps for the varions 
cuBtomers of their employer. 

The master erroneously sustained the objections to interrogatories 
20, 28, 34, 38, 47, 49, 50, 51, and 52, propounded to the witness 
Henry King, and to interrogatories 17, 21, 44, 46, 65, 68, 72, 75, 
76, and 81, propounded to Aaron Grant. While some of thèse in- 
terrogatories do not seem to hâve been of much importance, others 
were, and the gênerai resuit of the master's rulings bas been to 
deprive défendants of testimony which was clearly compétent and 
material. It is for the master to détermine what weight should be 
given to this testimony when it is in the case. It may be that his 
conclusions will not be affected by it, but upon thia review of his find- 
ings it cannot be determined thaï they were not influenced by the ab- 
sence of the évidence which the défendants sought to introduce. 

The portions of the affidavit of William Wronke, Alice Wronke, 
and Saill Wolff excluded, should also bave been received. and the 
objections on the partof the défendants to portions of the affidavit of 
Samuel Adams relating to the statements of Alice Wronke, and as to 
the réputation of Wronke and his wife for veracity, should bave been 
sustained, The case is referred back to the master, with directions 
to permit the défendants to re-examine the witnesses Eing and Grant 
de novo, and to reçoive the portions of the afSdavits of Wronke and his 
wife, and Saill Wolff, which were excluded, and to exclude the por- 
tion of the affidavit of Samuel Adams which was admitted, and there- 
upon to reconsider the proofs and report his conclusions. 
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Jones v. Westeen U. Tel. Cô. 

(Circuit Court, E. D. Arkanta». October Term, 1883.) 

LiABiUTT op Telboraph Companies for Ebroks in Tbansmissioit OF Mkb- 

BAGES— PhESTED CONDITIONS ON BlANKS. 

The printed conditions on the half-rate message blanks of the Western 
Union Telegraph Company are reasonable and valid, to the extent of protect- 
ing the company f rom damages for any error or mistake occurring in the trans- 
mission of a half-rate message, unless it is shown afiBrroatively that such error 
or mistake was the resuit of gross négligence or fraud; and mère proof of the 
fact that there is a mistake of a word or a figure in the message as delivered, 
is not in itself sufflcient évidence of négligence or fraud to render the company 
liable beyond the amount stipulated for in the coutract of the parties. 

At Law. 

M. W. Benjamin, for plaintiff. 

U. M. é G. B. Rose, for défendant. 

Caldwell, J. The plaintiff delivered to the défendant at Little 
Eoek, for transmission to St. Louis, a message written on one of the 
half-rate night message blanks oontaining the usual printed condi- 
tions. The following is a oopy of the printed conditions and the mes- 
sage written thereunder : , 

"The Western Union Telegraph Company. 
"Half-Rate Message. 

"The business of telegraphing is liable to errors and delays, arising from 
causes which cannot at ail times be guarded against, including sometimes 
négligence of servants and agents whom it is necessary to employ. Most er- 
rors and delays may be prevented by répétition, for which, during the day, 
half priée extra is charged in addition to the full tarif! rates. 

"The Western Union Telegraph Company will receive messages, tobesent 
without répétition during the night, for delivery not earlierthan themorning 
of the next ensuing business day, at one half the usual day rates, but in no 
case for less than twenty-flve cents tolls for â single message, and upon the 
express condition that the sender will agrée that he will not claim damages 
for errors or delays, or for non-deliveryof such messages, happening froria any 
cause, beyond a sum equal to ten times the amount paid for transmission; 
and that no daim for damages shall be valid unless presented in wrifcing 
within thirty days after sending the message. 

"Messages will be delivered free within the established free delivery limits 
of the terminal office, !For delivery at a great«r distahce a spécial charge will 
be made to cover the eost of such delivery, the sender hereby guarantying 
payment thereof. 

"The Company will be responsible to the limit pf its Unes only, for mes- 
sages destined beyond, but will act as the sender's agent to deliver the mes- 
sage to Connecting companies or camers, if desired; without charge and with- 
out liability. 

"A. R. BPvEweb, Secretary Nobyin Green, Président. 

•Teb. 24, 1882. 
"Send the following half-rate message, subject to the abûve terms, which 
are agreed to: 



71S FEDERAL EEPORTEB. 

"To E. A. Kent & Co. 318 Chamher of Commerce, St. Louis, Mo.: Buy ten 
June wheat Chicago account Boyd and flve account Clark. Qiiote June New 
York. T. H. Jones. 

"l^^llead the notice and agreement at the top." 

When the message was delivered to the plaintiff's brokers in St. 
Lquis the word "cheap" had been substituted for "Chicago," and the 
plaintiff allèges that by reason of this mistake he was damaged to the 
amouut of $768.76, 

The défendant interposes three défenses : (1) Contributory négli- 
gence, in this, that the word "Chicago" in the message was so badly 
written as to be easily mistaken for the word "cheap ; " (2) the printed 
conditions on the blank on which the message was written, to the ef- 
feet that the- Company would not be liable for damages for errors or 
delays, or for non-delivery of such message happening from any 
cause, beyond a sum equal to ten times the amount paid for transmis- 
sion; and (3) that the message was intended to procure the persons 
to whom it was addressed to buy in the market what are commonlj' 
known as "futures," and had relation, therefore, to gambling trans- 
actions jout of which no valid or binding agreement or légal obliga- 
tion could arise against any bne. In the view the court takes of the 
"ôase, it -is ènly necessary to considër the second défense. 

With knowledge of the fact that it was ôpen to him to send the 
message at full rates, and secure acouracy in- its transmission by 
having it repeàted, the plaintifl elected to send it at half rates, with 
full knowlege of the printed conditions on the blank on which the 
message was written'. Hé must therefore be held to hâve agreed to 
thèse conditions; and he is bound thereby to the estent to which the 
conditions are valid and obligatory. 

The pïaintiff bas ôffered no évidence of négligence on the part of 
the défendant other than that the message as delivered differedfrom the 
message as Written in the particular mentioned. There is no évi- 
dence tending to show when, where, and how the mistake ooeurred. 
The défendant bas shown that it had suitable instruments and wires 
for transmitting the message, and that it was sent over the wire by a 
skillfùl and experienced operator. 

" There is a conflict ofjudicial opinion as to the law applicable to 
the factsof this case. It would serve no useful purpose to review 
tbîp cases in deta.il a,n4 restate the reasoning of the courts pro and con 
^on tiie question. That bas been done often enough already, Nor 
is it necessary in this case to inquire wbether the conditions on which 
thësè Half-tate toessagesare accepted to be sent, are effectuai to protect 
the telegràph.cpippauyfrom liability in ail cases; as, for instance, for 
not sending or not delivering the message, or in any case of confessed 
négligence or fxaud.- It is sufficient to say that the weight of authority 
andthe.abjest and bestreasoned cases establish the doctrine that the 
conditions contained in the blank, on whiehthe plaintifif wrote his mes- 
sage and to which he assénted, are reasonable and valid to the ex- 
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tent of protecting the telegrâph Company from damages for any etror 
or mistake occurring in thé transmission of the message, unless it is 
shown affirmatively that such.error or mistake was the resuit of gross 
négligence or fraud on the part of the company; and that mère proof 
of the fact that there is a mistake of a word or a figute in the mes- 
sage is not sufficient évidence of négligence or fraud tô render the 
company liable beyond the amount stipulated for in the contract 
of the parties. Western U. Tel. Co. v. Neill, 57 Tex. 283; S. C. 
13 Cent. Law J. 475; Âikin v. Western U. Tel. Co. 5 S. C. 358; 
Pinckney v. Western U. Tel. Co. Sup. Ct. S. C. MS. Op. Nov. Term 
1882; Ellis v. Amer. Tel. Co. 13 Allen, (Mass.) 226; Grinnell v. 
Western U. Tel. Co. 113 Mass. 299; Sehwartz y. Atlantic é P. Tel. 
Co. 18 Hun, 167; Becker v. Western U. Tel. Co. 11 Neb. 87; [S. 
C. 7N. W. Eep. 868;] S. C. 33 Alb. Law J. 277; Sweatlandy.Ill. &M. 
Tel. Go. 27 lowa, é55; White v. WesUrn U. Tel. Co. 14 Fed. Ebp„ 
710. 

Under his contract with the défendant the plaintiff is entitled ta 
judgment for 10 times the amount paid by him for transmitting the 
message and no more. Judgmeçt accordingly. 



RouEDE V. Mayor, Etc., op JërsEy City. 

{Circuit Court, D. New Je/riey. Deceraber 12, 1883.) 

1. MoNiciPAL Bonds— iBREauLAHiriEs—BoNA Fix>e Holder. 

A. hona fide holder of municipal bonds cannot be prejudiced by tïe fact that 
the merely formai requirements of the statuts authorizing their issue w ère not 
coraplied with. 

% PUROHASBK WITnODT NOTICB— UnPAID COUPOK». ; , , ,' 

Overdue and unpaid coupons attached to municipal bond? are not sufflcieiit 
to put a purchaser upon inquiry, so as to charge him with notice ûi defëots of 
title. - : \ , '; 

InDebt. 

Bofcf..O. Bft6&iif, for plaintiff. : : > : 

AllanL.McDermott, for défendant. 

Nixon, J. The principle is well settled by the suprême court that 
in a suit by â hona fide holder ag^inst a municipal corporation to reU 
cover the amount of coupons due or bonds issued , under authority 
conferred by law, no questions of form merely, or irregulàrity or 
fraud or misconduct oti the part of the agents of the corporation, cari 
be considered. The only matters left open in this case -for inquiry 
are (1) the authority to issue the bonds by the laws of the State, and 
(2) the hona fides of the holder. East Lincoln v. Davenpott, 94 U. SL 
èoi; Pompton V. Cooper Union, 101 U. S. 196; Copper \. Mdyor, 
«te, cf. :Jersey City, 15 Nroam, Q3i.; . 



720 FEDERAL REPORTER. 

This suit is brought upon 20 bonds of the défendant corporation, 
of the dénomination of $1,000 each, 16 of which are dated July 1, 
1873, and the remaining four, October 1, 1873. The récital appears 
upon the face of the 16 that they were issued under a resolution of 
the board of finance and taxation of Jersey City, of the date of June 
1, 1873, and in conformity with an act of the législature of New Jer- 
sey entitled "An act to reorganize the local government of Jersey 
City," approved March 31, 1871, and the several suppléments thereto, 
and under the second section of the supplément of April 4, 1873. 
The récital upon the face of the other four bonds is that they also 
are issued by the board of finance and taxation, under the authority 
of section 156 of the city charter. An examination of the charter 
and suppléments referred to renders it certain that ample législative 
authority was granted for the issue of the bonds. It is of no impor- 
tance in the pending suit whether or not the city officiais complied 
with ail the requirements of the law in the method or manner of 
their issue. If there was any dereliction on their part, as was so 
strongly urged by the counsel for the défendant on the argument, the 
rights of a honafide holder are not to be prejudiced thereby. 

2. Is the plaintiff sucli holder? The évidence is quite meager 
in regard to the facts. But I gather the following, either from the 
testimony of the witnesses, or from the admissions of counsel at the 
hearing, Just after the panio of 1873 Jersey City was found to be 
unable to meet a number of matured claims, which were being 
pressed for payment. The board of finance and taxation, in which 
was vested the power of issuing the bonds of the city, made arrange- 
ments with a number of holders of claims to pay them with bonds of 
the city at par. Thèse were issued, and after consultation with the 
mayor it was agreed that they should be delivered into the hands of 
Alexander D. Hamilton, Jr., the city treasurer, who was to use them 
in settlement of the claims as they were presentéd. Mr. Lockwood, 
chairman of the committee of finance and taxation, states that the 
treasurer had a list of certain specified claims, which consisted largely 
of improvement certificates, and upon présentation of thèse certifi- 
cates, as specified, he was to make the exchange in bonds and settle 
the différence in cash. Instead of using the bonds for the purpose 
designated, the treasurer absconded in the fall of 1873, carrying with 
him city bonds of the par value of $47,000. They were ail of the 
dénomination of $1,000 each, and the coupons on which this suit is 
brought were attached to 20 of them. Hamilton turned up in Mexico, 
where, it is presumed, he negotiated the bonds. The next informa- 
tion we bave respecting them is that on May 10, 1879, the plaintiff, 
then residing at Matamoras, in Mexico, purchased, for the sum of 
$18,000, 20 of the bonds of one M. Jésus De Lira, a life-long rési- 
dent of Matamoras, — a gentleman who had been a gênerai merchant, 
but had then retired from gênerai business, and only undertook such 
occasional matters as presentéd themselves from time to time. The 
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plaintiff, on his examination, states that he had been acquainted with 
De Lira 14 years, and upon being asked whether he took any steps 
at the time of the purchase to ascertaiu if tbe bonds were issued 
by the défendants he replied : 

" The bonds appeared, on their face, to hâve been issued by the proper of- 
ficers, and I believed that I should hâve nothing todo but transmit them for 
payment to my correspondents in New York. I had known Mr. Lira for a 
long time, and had many business dealings with him, without ever having 
any dirticulty or reason to mistrust him. It sufficed, theref ore, that he should 
offer me thèse bonds as good bonds, for me to accept them without hésita- 
tion, — there being nothing on the face of the bonds, or in the circumstances 
under which they were presented, to arouse my suspicions." 

This is the plaintiff's statement of the circumstances under which 
the sale was made. It stands uncontradicted. The burden of estab- 
lishing the défense is upon the défendant, and unless there is some- 
thing about the bonds which should bave put the plaintiff upon in- 
quiry, he is entitled to recover. 

The only fact upon which the defendant's oounsel seemed to rely 
on the argument was that at the time of the purchase there were 
attaehed to the bonds 11 overdue coupons, representing half-yearly 
amounts of matured interest, and amounting in the aggregate to 
$7,700. Being questione-1 in regard to thèse, the plaintiff further 
testified that, having no suspicion, he made no inquiries in regard to 
the bonds, except that, observing thèse overdue coupons, he asked the 
vendor why they had not been coUected, and received for answer that 
"they were probably not payable yet." Was the mère présence of 
thèse unpaid and overdue coupons Bufficient of itself to put the pur- 
chaser upon inquiry ? Or rather, in view of the décisions of the su- 
prême court on this point, was his negleot to institute further inquiries 
proof of bad faith on his part ? 

In Murray v. Lardner, 2 Wall. 110, the suprême court with great 
délibération reiterated the settled law that coupon bonds of the ordi- 
nary kind, payable to bearer, passed by mère delivery ; that a pur- 
chaser of them in good faith was unaffected by want of title in the 
vendor ; and that the burden of proof on a question of sueh faith lies 
on the party who assails the possession. Mr. Justice Swaïne, speak- 
ing for the whole court, says : 

"Suspicion of defect of title, or the knowledge of circumstances which 
would excite suspicion in the mind of a prudent man, or gross négligence on 
the part of the taker at the time of the transfer, will not defeat his title." 

Again, in Cromwell v. County of Sac, 96 D. S. 68, the same court, 
by Mr. Justice Field, says : 

"As «ith other negotiable paper, mère suspicion that there may be a de- 
fect of title in its holder, or knowledge of circumstances which would ex- 
cite suspicion as to his title in the mind of a prudent man, is not sufflcient 
to impair the title of the purchaser. That resuit will only f ollow where there 
haa been bad faith on his part" 
V.18,no.l3— 46 
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In the last case the question was also considered whether overdue 
and unpaid coupons for interest, attached to a municipal bond which 
had several years to run, rendered the bond and the subsequently 
maturing coupons dishonored paper, so as to subject them in the 
hands of a purohaser for value to défenses good against the original 
holder. The court held that their présence had no such effect, as- 
serting that "the simple fact that an installment of interest is over- 
due and unpaid, disconnected from other facts, is not sufficient to 
affect the position of one taking the bonds and subséquent coupons, 
before their maturity, for value as a bonajide purohaser," 

In Parsons v. Jackson, 99 U. S. 434, the payment of the bonds of 
a railway company in Louisiana was in controversy. The bonds had 
never been issued by the company, but had been seized and carried 
away during the late rébellion. They were drawn payable to bearer 
either in London, New York, or New Orléans, and the président of 
the company was authorized to fix the place of payment by his in- 
dorsement thereon. When stolen, they contained no such indorse- 
ment, They were offered for sale and were sold for a very small 
considération in the market of New York, with due and unpaid cou- 
pons for several years attached to them. The court held that the 
absence of the required indorsement was a defect which deprived the 
bonds of the character of negotiability, and that the purohaser was 
affected with notice of their invalidity. Mr. Justice Bkadley, speak- 
ing for the court, asserted "that the présence of the part due and un- 
paid coupons was itself an évidence of dishonoi;, sufficient to put the 
purchaser on inquiry." But in the subséquent case of Ry. Co. v. 
Sprague, 103 U. S. 756, this expression of the learned justice is com- 
mented on, qualiâed, and restricted, and it was again held, and may 
now be accepted as the law, that overdue and unpaid interest coupons 
attached to municipal bonds are not in themselves sufficient to put 
the purchaser upon inquiry. 

Let judgment be entered for the plaintiff. 



In re Bybon. 

{Circmi Gonrt, S. D. New Twh. November 23, 1883.) 

Habbas Corpus— Commitmbnt by Ukited States Commissionkb— Bdfficienct 
OF Evidence, 

Wliere there is évidence tending to show that a party who has been coinmit- 
ted by a United States commissioner for an offense against the laws of the 
United States is guilty, the sufficiency of such évidence is not open to review 
on proceeding by hahem corpus; and whiJe the relator is held according to his 
judgment upon any compétent évidence, he is not held iu custody contrary to 
Jaw. 

Habeas Corpus. 
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C. S. Spencer, for relator. 

Benjamin B. Poster, Asst. U. S. Atty., for the United States. 

Whbelek, J. The relator is held in custody by the marshal, on a 
commitment by a oommissioner of this court, awaiting the order 
of the judge of this district for his removal to the district of Con- 
necticut, under section 1014, Eev. St., for breaking or attémpting to 
break into the post-office at Birmingham, in the district of Connecti- 
cut, contrary to the provision of section 5478, Rev. St., and is brought 
before this court on habcas corpus, which is accompanied by a writ of 
certiorari, on which the proceedings before the èommissioner hâve 
been certified to this court. There is no question but that the pro- 
ceedings are iu acccrdance with the provisions of section 1014. The 
only questions made are whether the offense charged is in law an of- 
fense under any valid law of Congress; and, if it is, whether there is 
any suffieient proof of the commission of such an offense by the re- 
lator to warrant his détention by thèse proceedings. The statute 
(section 6478) makes the forcible breaking or attémpting to break 
into any post-office, or any building used in whole or in part as a 
post-office, with intent, etc., an offense. It is objeçted that the 
United States is not alleged nor sbown to hâve title to this post-office ; 
and that it is in a block, the rest and a large part of which is used 
for other purposes, so that there is no wrongful act shown against 
anyproperty of the United States, and none but what would be an 
offense against the state and not against the United States. 

It is notcontended but that underthe authority conferred-by the con- 
stitution upon congress to establish post-offices and post-roads, is in- 
cluded the power to make déprédations or attempts at déprédation 
upon post-offices criminal offenses; but it is claimed that no power 
is given to make that an offense against the laws of congress which 
does not affect the government propertyor post-office at ail, although 
done near to it.' While it might be that there would be a lack of au- 
thority as to an offense against mère private property, although near 
to the gtfvernment. office, that defect would not be available hère, for 
the testimony of the postmaster shgws clearlyan attack by some per- 
son on the post-office itself. This testimony of the postmaster sup- 
plies fuUy the want of évidence of the corpus delicti claimed in argu- 
ment to be wholly lacking. There remains nothing but the claim 
that there is no suffieient évidence to warrant holding the relator for 
this offense. There is some évidence tending to show that he is the 
person who committed it. The sufficiency of this évidence is not 
open to review on this proeeeding. In re Stupp, 12 Blatchf. 501. The 
commîssioner is to judge of the sufficiency of the évidence, and while 
the relator is held according to his judgment upon any compétent évi- 
dence he is not held in custody contrary to law. 

The relator is rernanded to the cUstody of the marshal, and the writ 
of ceritiorflj'i dismissed. 
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The Edwin H. Webster. 
(Distriol Court, 8. D. New York. December 18, 1883.) 

1. Collision— BuBDEN of Proof— Tao and Tow. 

Where two steam-tugs, each with tows, hâve exchanged mutual assenting 
signais as to the mode in whicli they will pass each other, and a collision after- 
wards ensues, the libelant's tiig having the other on her own gtarboard hand, 
the burden of proof is upon the libelant to show by a reasonable prépondér- 
ance of évidence that the respondent'a tug was in fault, and, failing to do this, 
the libel should be dismissed. 

2. Bamb— Casb Btatbd. 

Where the tug E. H. W. , as she was leaving her slip in Brooklyn to go down 
the East river, sighted the tug M. , and each gave two whistles to the other, and 
the M. had the W. on her own starboard hand, and the question in dispute being 
whether the E. H. W. went beyond a reasonable distance away from the shore, 
near which by her signal she was bound to pass, Md, on conflicting évidence, 
that it was not shown that tlie E. H. W. had gone ont in the stream further 
than was reasonable, or so astobe in the wayof the M., and the libel was there- 
fore dismissed. The tow not having sued hèr own tug, the question of the lat- 
ter's fault not further considered. 

In Admiralty. 

Edward D. McCarthy, for libelant. 

Beebe, Wilcox é Hobbs, for clainiants. 

Bbown, J. The libel in this case was filed to recover damages for 
injuries to the schooner Deep River, on the twentieth of September, 
1880, by a collision in the East river off North Fifth street, Brooklyn, 
with the tow of the steam-tug Edwin H. Webster. The schooner was 
in tow of the steam-tug Merkle, and lashed upon her starboard side, 
and another schooner was lashed on the tug's port side. The Merkle, 
with her tow, was going up the East river at about 7 : 30 p. m., with a 
strong flood-tide. The Webster had in tow two scows, 160 feet long, 
one lashed upon each side, and was upon one of her regular trips from 
North Fifth street, Brooklyn, to the Erie Eailroad docks. Jersey City. 

The Webster had backed slowly out of the slip at North Fifth 
street, and swung around against the end of the ùpper pier as the 
flood-tide struck the stem of the scows. About the time she was thus 
straightened down the river, and close to the pier, the Merkle and her 
tow were seen coming up river a little above Grand street. The Web- 
ster signaled by two blasts of het whistle that she would pass to the 
left, or on the Brooklyn side, and received from the Merkle two aé- 
senting whistles in reply. In swinging Up with the tide the Webster 
went mostly above the North-Fifth -street pier, and as soon as her bows 
had swung out somewhat from the pier her engines were started ahead 
under a slow bell only, so that she made against the strong flood-tide, 
according to the testimony of ail her witnesses, not over half a length 
down by the pier, before she commenced backing on accouùt of the 
near approach of the Merkle. As her bows were headed out some- 
what, and the tide was running about four knots against her, she had 
worked gradually out into the river, though maimg scarcely any head- 
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■way by land, while the Merkle was sweeping up towards her at the 
rate of about eight miles an hour. About half a minute before the 
collision, the captain, apprehending danger, ordered the angine to be 
reversed, fuU speed, whichwas immediately done; but the starboard 
corner of the outer scow struck the port quarter of the Deep Eiver, 
about 15 feet from her stern, inflicting on the latter considérable dam- 
age. The Merkle had corne on at f uU speed without any slowing of 
her engines. 

The libel was filed against the Webster only, the libelant's proc 
tor having formerly been of counsel for the Merkle. The libelan' 
contends that the collision took place about 1,000 feet from th< 
Brooklyn shore, and charges the responsibility for the collision upoi 
the Webster, because she had come out into the stream so great i 
distance as that, after having signaled that she would go to the lefl, 
and on the Brooklyn side. The claimants contend that the Webster 
at the time of the collision, was not over 150 feet from the end of th< 
Nortb-Fifth-street pier. The night was dark, but not thick. BotL 
vessels had the proper lights, which were in view of each other from 
the time of their signal whistles. About the samè time with the 
whistles from the Webster, an unknown tug with a tow was ooming 
down nearer to the middle of the river than either of them, which 
gave the signal of one whistle to the Merkle, to which the latter re- 
plied with one whistle. The claimants contend that this latter signal 
was given and accepted after their own signais; the libelant contends 
that it was before. Whichever it was, the Merkle, by assènting to 
both, undertook to go between the Webster and the unknown tug. 
The Merkle was bound to keep out of the way of the Webster and to 
allow her reasonable room on the Brooklyn side, not only because she 
had assented to the signal of two whistles given by the Webster, but 
also because the Merkle had her upon her own starboard hand. 

Smith, the pilot of the Merkle, who was examined a few months 
after the occurrence, but who died before the trial, testified repeatedly 
that hé was 500 yards distant from the docks on the Brooklyn side 
when he gave his answering whistles, and the same distance at the 
time of the collision. He knew the Webster and the time of her usual 
departure upon her regular trips, and he was then expeoting her. 
He saw her back out of her slip and swing against the pier in the 
manner above stated; saw "her side lights" as she lay ofif at the end 
of the pier, when she gave her two whistles; and he testifies positively 
that at that time he was abreast of North Second street. The cap- 
tain of the Webster judged the Merkle to be off Grand street at the 
time of the whistles; but Smith, who was in a position to know pre- 
cisely what pier he was abreast of, fixes this point considerably above 
Grand street, viz.,,abreast of North Second street* A référence to the 
map of Brooklyn shows conclosively that at the time of the whistles,, 
therefore, the tugs were not over 300 yards apart, or about one half 
the distance estimated by the captains of both tugs. Three îther 



726 TEDEEAL BEPOKTEB. 

■witnesseBJor the libelant testify tbat at the time of the whistles, and 
at the collision, the Merkle was about 1,000 feet, or about 800 yards, 
from the Brooklyn shore. Thisis but two-thirds of the distance from 
the shore stated by Smith. 

If I were satisfied that either of thèse estimâtes were even approx- 
imately correct, I should hold the Webster answerable for proceed- 
ing ont an unnecessary and unreasonable distance from the shore 
after her signal of two whistles. A eareful considération of ail the 
testimony, however, leads me to the conclusion that thèse estimâtes 
are not trustworthy, and that the Webster, though probably some- 
■what further out than her own witnesses assert, was not beyond the 
space she was reasonably entitled to, and not nearly 1,000 feet from 
the shore, — probably not more than half that distance. 

1. As the Webster had backed out and swung around against the 
pier, and had there got headed down river, there was no possible 
reason for her going any great distance outside before passing the 
Merkle. That she was headed down river at the pier is proved, nôt 
only by her own witnesses, but also by Smith and the libelant's son, 
who both testified that at the time she blew two whistles they saw 
both her colored lights. On starting ahead she would necessarily 
put her bows somewhat to starboard to keep otf the Brooklyn shore, 
and as soon. as this was done her green light would be hid. Her 
own witnesses say she was thus headed ofif but little. This, in reality, 
satisfies ail that is trustworthy in the libelant's testimony on this 
point; for though some of them swear that the Webster, after the two 
whistles, was seen going straight across the river, it is évident that 
they had nomeans of knowing her real direction, beyond the merefàct 
that the green light was hid, and that she was working out into the 
river, and this appearance would resuit equally from her steaming 
ahead against a strong tide, but making very little headway, with her 
bows only a little tumed towards the New York shore. Her real motion 
by land was slowly nearly straight out into the river, though heading 
very differently. There is nothing, therefore, in the libelant's testi- 
mony on this point to weaken the force of the claimant's évidence. 
The rule applies hère in full force, that where a vessel's witnesses are 
not discredited, their testimony as to their own movements is to be 
accepted. 

2. Estimâtes of distance on the water at night are always untrust- 
worthy where there are no précise landmarks, with which the wit- 
nesses are familiar, to guide them; and there were none in this case 
to serve as guides to the libelant's ■witnesses in estimating the dis- 
tance from the shore. Their estimâtes, except Smith 's, are obvi- 
ously mère conjecture. One of them said it was about half-way be- 
tween the buoy opposite Tenth street, New York, and North Fifth 
Street, Brooklyn. But this estimate cannot be the resuit of any ob- 
servation at the time, since the buoy was not lighted, and could not 
hâve been visible, as the night was dark. The, distance of the buoy. 
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moreover, from the North-Fifth-street pier isbut about 1,400 feet,and 
the whole width of tbe river to the Tenth-street pier opposite is only 
about half a mile. If Smith's statement ot 500 yarda had been cor- 
rect, the collision would hâve taken place over the reef of rocks to the 
west of the buoy. There is no question, however, that the collision 
was much to the east of the buoy; if it was half-way between that 
and the Brooklyn shore, as one of the wituesses testified, — an estimate 
which, as I bave stated, bas no really trustworthy basis, — it would be 
about 700 feet from the North-Fifth-street pier. But there is strong 
reason for locating the place of the collision even nearer than this to 
the Brooklyn shore. 

3. Upon the course on which the Webster was undoubtedly headed, 
and making so little headway under a slow bell against a strong tide, 
it is scarcely probable that she could hâve worked off shore as much. 
as even 500 feet during the short time which elapsed between her 
signal and the collision. Capt. Smith testifies that the Merkle was 
going through the water at the rate of three or four knots, and that 
the tide runs there about four knots, and that he was going at full 
speed. He was going by land, therefore, at the rate of nearly eight 
knots, and would pass the diôtance of 900 feet from North Second 
street, wbere he was when the signal wasgiven, to North Fifth street, 
where the collision took place, in less than a minute and a quarter. 
When the whistles weire given, the Webster, as I hâve said, headed 
down stream. She reversed her engines and backed full speed about 
half a minute, as her witnesses testify, bef ore the collision, though 
the time was very probably somewhat less than that, which carried 
her back abreast of the pier from which she started, after making 
less than half a length headway by land. A brief computation will 
show conclusively that if her bows had been headed even as much as 
four points, that is; halfway, across tbe river at the time her whistle 
was sounded, and she had kept on that course, she could not bave 
made more than 300 feet further out into the river ; but as at the 
time of the whistles she was headed straight down by the end of the 
pier, and was not yet swung off on this course, she must, after she 
had got on that course, and during the shorter time available, bave 
made even less than 300 feet oiSng. Adding the width of her tow, 
136 feet, and something more for her heading across, and we should 
still hâve less than 500 feet, without allowing anything for her com- 
ing nearer shore again through backing. According to the claim- 
ants' testimony she could not bave been headed as much as four points 
off shore. There was no reason or inducement for her to be headed 
off 80 much as that, and at the collision, or when clearly distinguished . 
by the libelànt's witnesses, their évidence does not indicate that she 
was headed off any more than four points, nor even so much. 

4. The resuit of thèse varions considérations is to confirm, in the 
main, the account given by the claimants' witnesses. They were in 
a better position than the libelant's witnesses for estimating thedis-. 
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tance from the shore. The captaia of the Webster was on top of the 
cars, watohing and giving orders, from the time the Webster left the 
pier. There was no conceivable reason for his doing otherwise than as 
he testifies, — going ahead under a slow bell, with his bows heading a 
little ofif the shore, — and the orders to baek at f uU speed were timely 
and proper. 

The libelant relies upon one oircumstance to prove the long dis- 
tance from the shore at wbich, as he allèges, the collision took place ; 
namely, tbat in conséquence of the bow-iine of the Deep Eiver being 
broken by the collision, her bows swung off to starboard, and the 
Merkle, in order to make fast again, was obliged to port her wheel 
and proeeed toward the Brooklyn shore, and that in order tbus to fetch 
up with the schooner's bows and go on again, the Merkle in fact made 
a complète circle in the river, turning round to starboard, and after 
such a turn proceeded up the river without coming nearer to the 
Brooklyn shore, as Capt. Smith says, than 150 yards. In most of 
Capt. Smith's évidence I find that the distances given in yards would 
be more nearly correct if reduced to feet; and, with that modification 
hère, the turn to which he testifies could be accomplished within a 
space between 150 and 500 feet off the shore, although at first sight 
this might seem impossible. For as soon as the schooner's bows 
swung off she would présent great résistance to any forward motion 
through the water, and the tug, being attached to her stern only, would 
tend to draw her stern up the river, and both forces combined would 
throw her bows back rapidly. To counteract this, and to reach her 
bows as soon as possible, the pilot would naturally at first reverse his 
engines in order to slacken his own speed through the water, which, 
he says, he did immediately after the collision. He then put his 
wheel to port and steamed ahead, after getting a head-line to the 
schooner, in the endeavor to fetch up with her bows. In thus pull- 
ing ahead upon a line attached only to the stern of the schooner, 
while she offéred great résistance to any forward motion from her 
broadside being presented to the line of the tug's motion, the stem of 
the schooner would operate in a measure as a station ary point to 
which the tug was attached by a line, so that under her port wheel 
and forward motion the tug would swing round the stern of the 
schooner in a short circle, though the stern of the schooner would be 
ail the while moving in a somewhat smaller circle. Thèse considér- 
ations are sufficient to satisfy me that the argument, of the libelant 
that the turn thus made could only hâve been effected in a long dis- 
tance, rests only upon conjecture as to the amount of space required, 
and that in the absence of ail testimony as to how much space was 
taken in this turn, there is sufficient reason to infer that it might 
hâve been done within the comparatively narrow space which I find 
upon the oth<îr testimony was available. 

The burden of proof is upon the libelant to show fault. I can- 
not perceive that fault in the Webster bas been established in this 



THE NADIA. 729 

case by any such prépondérance of évidence as is necessary to en- 
title the libelant to recover. The Albert Mason, 8 Fbd. Rep. 768 ; The 
City of Chester, 18 Ped. Rep. 603. I am quite confident from the testi- 
mony that the starboard side of her tow was lesB than 500 feet out in 
the stream ; that her navigation was pradent and proper under the eir- 
cumstances ; and that there was nothing to prevent the Merkle's going 
considerably to the westward of her. The tinknown tug coming 
down, I am satisfied, was not in her way. Immediately after her one 
whistle she headed for the New York shore, and passed the Merkle 
considerably to the west. As the Merkle was not sued, I forbear to 
say anything further in regard to her navigation. The only question 
hère is whether the Webster was in fault. As I do not find any fault 
established, the libel must be dismissed, with costs, as in the similar 
case of The Marshall, 12 Ped. Rep. 921. 



Thb Nadia. 



(Circuit Court, E. V. Texas. November, 1883.) 

1. LlGHTERAGB SkKVICB— BCBDEN OF PbOOP. 

Wliere a party seeks to recover for lighterage service upon a oontract there- 
for, the burden of proof is upon him to excuse himself for the want of that dis- 
patch and diligence which he was ordinarily bound to exercise. 

2. Cboss-Libbl. 

_ In an admiralt.y suit, respondents canuot be allowed damages in reconven- 
tîon claimed in their answer, when no cross-libel has been filed, and no proper 
proceedings bave been had on such a demand. 

Admiralty Appeal. 

The libel demands judgment for services, under contract, of libel- 
ant's tugs and barges in lightering over Galveston bar and to the 
wharves a part of the cargo of the Norwegian bark Nadia, consisting 
of 435 tons of railroad iron. A oontract to perform such lighterage 
with the respondents, consignées of the cargo, at the rate of f 1.96 
per ton, is propounded. The respondents answer the libel by admit- 
ting a contract with libelant to perform the lighterage for the Nadia, 
but they allège that the contract called for proper dispatch, and that 
the agreed compensation was to be $1.65 per ton. And respondents 
allège that the Nadia was under charter-party, contracting for her 
discharge according to the custom of the port as speedily as possible, 
and providing for demurrage after the stipulated delays; and that 
the libelant did not perform the lighterage with fidelity, diligence, or 
proper dispatch, but did so unfaithfuUy, so carelessly, negligently, 
and badly, as to cause the unnecessary détention and delay of the 

'Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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ship, and expose the respondents to charges and damages for démar- 
rage for a much larger sum than the just prioe for the lighterage 
services, which sum respondents were compelled to and did pay. 
And respondents, alleging such damage, ask in reconvention judgmeni 
against libelant for |500. 

After this answer libelant amenda bis libel, and, therein replying 
,to the answer, allèges that the terms of the contract between the par- 
ties for the service were that libelant "would lighter said vessel with 
only such dispatch and diligence as he could from time to time con- 
■ sistently with his lighterage contracta previously made for lighterage 
with dispatch of other vessels arrived and to arrive," and that it waa 
expressly stipulated that the libelant should be at f ull liberty to perform 
any and ail other lighterage service for any and ail other vessels which 
he had previously contracted. with in préférence to the Nadia, and that 
at the time he had contracta for the Cumberland and the Âlvah ; that 
under such contract he entered upon the service with ail diligence and 
dispatch that the performance of his other contracts would allow ; that 
soon after the Cumberland arrived andthen the Alvah, and they were 
given the préférence; that therewassome bad weather, during which 
lighterage could not be performed, etc. ; and concluding that said libel- 
ant was exclusively and necessarily employed in lightering said shipa 
Cumberland and Alvah under his previous contracts during ail the 
time that he was not engaged in lightering said Nadia, deducting Sun- 
days and daya of bad weather and rough seaa. The original libel and 
the anawer both show that the lighterage of the Nadia commenced on 
the twelfth of March and was protracted to the aixth of April. 

The évidence shows that the Cumberland referred to was already 
in port and lighterage had been commenced on her cargo, when 
libelant, on the twelfth of March, commenced lightering the Nadia ; 
that the Alvah arrived on the nineteenth of March and lighterage of her 
cargo was commenced by libelant on the twenty-first of March; that 
the Nadia arrived on the tenth of March, on which day libelant was 
notified, and she was ready to discharge on the eleventh of March. 
The évidence also shows that from the tenth of March to the sixth of 
April the weather andsea were suitaWe for lighterage, and that on every 
day but two and Sundays during that period lighterage was donc either 
from the Nadia orsome other vessel in the roads; also that theentire 
lighterage of the Nadia was done in parts of eight différent days, and 
that if it had been done with customary dispatch it would not hâve 
taken over seven days, at longeât. 

Albert N. Mills, for libelant. 

George Mason, for respondents. 

Paedee, J. From thèse facts it is easy to see that the Nadia waa 
not lightered with proper dispatch, but, on the contrary, was so neg- 
ligently, earelessly, and slothfuUy lightered as to justly entitle her 
owners to demurrage. Proper dispatch would hâve commenced the 
lighterage on the eleventh of March and concluded it on the nine- 
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teenth of March, allowmg for one Sunday and one bad-weather day 
to intervene. It ts therefore necessary to inquire, (1) what was the 
oontract between the parties as to dispatôh in lighiering the Nadia? 
and (2) was the contract complied with by libelant ? 

On thèse questions the burden of proof is on the libelant; for, be- 
fore he can recover for his lighterage services, he must excuse him- 
self for the want of that dispatch and diligence which he was ordi- 
narily bonnd to exercise. As to what was the contract we bave only 
the testimony of libelant on the one side, and Mr. Lingham, one of 
the respondents, on the other. Capt. Fisher's évidence on the sub- 
ject must be disregarded, for he is contradicted by the libelant, and by 
Vaughan and Lingham, as to the parties who made the contract, 
and by Lingham as to his présence when the contract was made, 
and by libelant and Lingham as to the détails of the contract. He 
€vidently was not présent, and only knows what the contract was 
from what Heidenheimer told him. Vaughan, one of the respondents, 
admits that he only knows the détails of the contract from what his 
partner, Lingham, told him. The libelant substantially swears to the 
contract as alleged in the amended libel. Lingham testifies on the 
subject as follows : 

"It was agreed that the vessel should be lightered with due dispatch. At . 
the time the contract was made, Mr. Heidenheimer, before eoncluding it, re- 
minded me that he had to lighter the steamer Alvah under a contract made 
by his agents at Liverpool with Messrs. Vaughan Bros. & Go. of that city, 
with which latter contract Messrs. H. A. Vauglian & Co. had nothing to do, ex- 
cept as agents of Vaughan Bros. & Co., to see that it was carried out. I in- 
formed Mr. Heidenheimer then of the time the Alvah had sailed, and when 
she was due hère, which would allow him nine running days in which to 
lighter the Nadia before the Alvah arrived, and that he would hâve ample 
time to finish lightering the Nadia, (which was then at the port of Galveston, 
and was ready to be lightered on the morning of Mardi 11, 1881,) provided 
he would f uruish his lighler daily. He then assented to my views as expressed, 
and agreed to undertake and complète the lighterage of the Nadia. It was 
understood that when the Alvah arrived Mr. Heidenheimer was to proceed to 
lighter that ship, which would require two lighters per day only, but it was 
aiso agreed that he should proceed with due dispatch and lighter the Nadia 
before the Alvah arrived, provided he had the time. I told him he would 
hâve, and this he did hâve." 

This statement of the contract between the parties must be taken 
as the true one, because the burden of excusing want of diligence and 
dispatch is on the libelant, and because this statement is more 
consistent -with business ability and fair dealing on the part of the 
consignées' agents than the extraordinary contract claimed by the 
libelant, which in eflFeet subordinated the interests of the Nadia and 
the consignors of her cargo to the gênerai interests of the libelant's 
lighterage business, and to the advantage of other ships to arrive. 
Besides, the libelant's sworn statements in the progress of the case 
hâve not been so consistent as to favorably afifect the considération 
of his évidence when in direct opposition to that of an equally good 
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witness in cliaracter and kno-wledge of the matters in question. In 
the sworn libel it is stated that the contraot price for lighterage was 
$1.96 per ton. On the trial in the district court, libelant, in testify- 
ing, was uneertain as to the rate agreed upon, and admitted that it 
was $1.65 per ton. In his déposition since taken he is positive and 
certain that ttie rate agreed upon was $1.65 per ton, with a drawback 
of 10 cents per ton. 

In the amended libel it is stated that when the contract for the Na- 
dia was made, libelant was then engaged in lightering the Alvah, 
and that the Cumberland, under contract also with him, soon after 
arrived, while the fact is now coneeded to be that it was the Cum- 
berland that was hère, and the Alvah did not arrive until after suf- 
ficient time had passed to hâve finished with the Nadia, had proper 
dispatch been used. There are other discrepancies in the sworn state- 
ments of libelant, and the matter is hère referred to, not to reflect 
upon his integrity as a witness, but to point out that his memory is not 
so r^liable but that he may be mistaken about the détails of a con- 
tract entered into more than two years prior to the time of giving hia 
évidence. That according to this contract there was not proper dis- 
patch in lightering the Nadia is apparent from the facts heretofore 
set forth. This lack of dispatch resulted in damages to consignées, 
"as they were compelled topay therefor $760 demurrage and $181 for 
cablegrams. Thèse damages respondents hâve a clear and just right 
to offset against the demand of libelant for lighterage, and it seems 
they more than absorb the whole of it. The lighterage at $1.65 per 
ton would amount to $717.75, some $42 less than respondents were 
mulcted in demurrage alone. 

The respondents hâve claimed in their answer damages in recon- 
vention over against libelant, but as they filed no cross-libel, and no 
proper proceedings hâve been had on such a demand, I do not see my 
way clear to make such allowanoe, although the proof may show a 
balance due them on the whole case. 

Some évidence in the case has been taken in relation to a claimed 
oustom in the port of Galveston for lighters to take out cotton and 
bring in iron or other goods, but as such alleged custom, if it exista, 
cannot affect the issues in this case, Ihave not found it neceasary to 
consider such évidence. 

I notice also, in the proceedings in this case, that the amended 
libel, although propounding important matters in the case, has never 
been answered ; that the évidence adduced on the trial in the district 
court was not redueed to writing; and that on the trial in the court 
below a jury of 12 good and lawful men was impaneled and sworn 
totry the case, and that said jury returned a gênerai verdict for the 
libelant for the sum of $717.75, upon which verdict the judgment 
below seems to hâve been entirely based. 

As the case is presented in this court a decree should be entered 
t'or respondents dismissing the libel and amended libel with costs in 
uoth courts; and it is soordered. 
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WoLFF and others v. The Vadesland, etc. 

Inteenationaii Nav. Co. v. One Thousand Six Hcndeed and Fipty- 

Sbven Eings of Galvanized Wiee and Foub Hundred 

AND Thibty-One Eings of Steel Wiee Eods, etc. 

WoLFF and others v. International Nav. Co. (Two Cases.) 
{District Court, S. D. New York. December 5, 1883.) 

1. Shipping — BiLLS op Lading — Exceptions— RusT — Teleseaph Wire. 

Where the whole or parts of seven shipments of galvanized iron wire for tél- 
égraphie purposes, on board différent steamers on the Red Star Line, f rom An- 
twerp to New York, were found damaged on arrivai la three respects — Firat, 
crushing of the bundies; seeond, oxldation or corrosion of the zinc coating of 
the wire, forming a white powder; and, third, black damage, as if rolled 
through a black, pasty mass, and, the précise cause of the damage net appear- 
ing, held, the vessels were liable for the flrst and third }tems of damage. Al) 
the bills of lading having expressly excepted "rust," and on the last three 
shipments bills of lading containing a further written exception of liability for 
"rust or corrosion," held, that the oxidation of the zinc coating constituted 
" rust " within the exception of the bill of lading, and the libelants, not having 
proved any négligent acts on the part of the ship which caused the rust, held, 
that the ship was not liable for this item of damage. 

2. Samb— GooD Paith— Evidence. 

Good faith in the prosecution of clairas forbids that vague or loose estimâtes 
of damage sbould be received where proper évidence bas bcen voluntarily 
parted with by the suitor. Estimâtes may be received, however, where the 
proper évidence bas been parted with through misapprehension as to tbe ex- 
tent of the suitor's rights, though in such cases he should not recover beyond 
the Jowest estimâtes of the most crédible witnesses. 

In Admiralty. 

Rodman é Adams and R. D. Benedict, for Wolff, Kahn & Co. 

Edward S. Hubbe and John E. Parsons, for steam-ship eompany. 

Beown, J, The controversy upon which the above several libels 
were filed arose out of the importation by Wolff, Kahn & Co. of a 
large quantity of galvanized iron wire, designed to be used as tele- 
graph wire, in the months of April and May, 18^0, upon seven dif- 
férent steamers belonging to the International Navigation Company, 
and known as the Eed Star Line, running from Antwerp to New 
York. The date of arrivai of the several steamships, the aggregate 
bundies of wire brought, and the number alleged to be damaged in 
the shipments were as foUows : 
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The first libel filed May 28th, was for damage to the wire which ar- 
rived by the Vaderland on May 22d. On the l'ollowing day the cross- 
libel second above named was filed, to recover a balance of freight 
due upon the varions shipments; the two subséquent libels, filed on 
the twenty-fourth of August and twelfth of October, were to recover 
the damages upon the other shipments, amounting altogether to 
some $28,000. The amount of the freight unpaid, as alleged in 
the cross-libel, is not disputed. The controversy relates to the alleged 
damage to the wire, the amount and causes of it, and the question as 
to the liability of the steam-ship company therefor. 

The évidence on the part of Wolfif, Kahn & Co. shows three kinds 
of damage : (1) The crushing down of some of the coils upon their 
edges, 80 that the wire was bent; (3) the white damage, affecting ail 
. the damaged bundles, and consisting of the oxidation of the zinc 
covering of the wire; (3) the black damage, so called, as if the bun- 
dles had been rolled through some blàck, pasty mass. 

1. As regards the first kind of damage, there is substantially no 
question that the carriers would be responsible for any actual injury 
arising from the bundles being crushed out of shape, unless they 
proved that it arose from périls of the sea or some of the causes ex- 
cepted in the bills of lading. No satisfactory proof of that kind, how- 
ever, bas been ofïered by the carriers, as they olaim that the damage 
from this cause was very trifling, and an afterthought not contem- 
plated in any of the libels filed by Wolff, Kahn & Co. The aver- 
ments of libel No. 3, which présents the claim upon most of the ship- 
ments are, in that respect, as foUows : After alleging that the wire 
was shipped in good order, the libel avers that "the said the Interna- 
tional Navigation Company bas not yet delivered the said shipments, 
oi^either of them, to the libelants in good order, and well conditioned, 
nor did said company carry the same safely in or upon its said 
steam-ships, or any of them ; on the contrary, said company, its agents 
and employés, stowed, handled, and carried said goods, and ail of 
them, in a grossly careless and grossly négligent manner, and per- 
mitted thenito corne in contact with water, wine, acid, sait, saltpetre, 
filth, or other deleterious matter, whereby said goods and ail of them 
were greatly damaged and partially lost to the libelants; that such 
damage and loss was not eaused by any of the exceptions in the said 
bills of lading, or any of them, but from some cause which the said 
vessels and the said the International Navigation Company were 
bound in law to provide against, and that the damage and loss were, 
in the case of each shipment, more than the amount of freight there- 
for." 

Under thèse allégations évidence was given of the varions kinds of 
damage above referred to. The averments of stowing, handling, and 
carryiûg the goods in a grossly careless and négligent manner is 
prima facie sulficient to admit proof of injury by the crushing which, 
as it would seem, must hâve arisen in some one of the ways hère in- 
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dicated. The évidence, however, as to the amount of damage through 
this cause, and as to the number of coils -which were crushed, is un- 
satisfactory and uncertain to the last degree. Evidently very little 
stress was laid upon this item of damage at the time. The import- 
ers, though carefully picking eut the coils damaged by the white 
oxidation, and keeping account of them, kept no account of those that 
•were ont of shape. The only évidence offered on the trial as to the 
number of bundles crushed was merely estimâtes, according to the 
recollection of différent persons who had seen or handled the wire. 
Mr. Wolff estimated that from 15 to 20 per cent, of the damaged 
coils were crushed, and he is certain that there were over 100 bun- 
.dles. Mr. Smith says he could not tell the number exactly, it might 
be between 400 and 600 coils, or about 10 per cent, of the damaged 
bundles. Mr;Shippy thinks. that of the part which he examined 
about 10 per cent, of the damaged bundles were crushed, but that 
he could not give a very good idea. Lefïerts says his estimate made 
at the time: was 20 per cent. 

On theother hand, Mr. Bâtes, who bought what was left of the 
wire after the best of it had been disposed of, and had it put up on 
telegraph pôles, testifies that he did not notice the crushed wire par- 
tioularly, as there was not enough of it to attract bis attention. The 
wire was purohased by him, subject to damage from ail causes, at a 
réduction of two cents a pound on the market priée. The évidence 
of Wolff, Kahn & Co. was to the effect that the crushed wire could 
only be put into marketable condition by re-reeling ata costof about 
one cent a pound. It does not appear that the damaged wire 
was re-reeled beforo being put up. It was purchased, however, as 
■ damaged wire, at a loss of two cents below the market priée, and no 
évidence was given on the part of the steam-ship eompany to show 
that the damage from crushing could be repaired for less than a cent 
a pound. I think Wolff, Kahn & Co. are entitled to damages at that 
rate on the amount of wire proved to hâve been crushed. The diffi- 
culty is in determining from such évidence as the above what should 
be allowed for this item of damage. 

How inexact and untrustworthy the above estimâtes are is obvi- 
ons from other parts of the testimony. Mr. Smith, an employé of 
Eoebling & Ce, who, on Smith's report, rejected the wire, testifies, 
first, that "he handled every bundle of it," to pick the good from the 
bad; but afterwards he says that "some shipments Idid not touch at 
ail, — condemned the whole lot, — because I went over the tiers and 
looked down through it, and could see the marks (the black and white 
damage) ail through the coils, and I told my employer there was no 
need of examining it." Now, five out of the seven shipments com- 
plained of were rejected in toto. It is probable, therefore, that Smith 
really picked over and handled only two of the seven shipments. No 
reliance can be placed, therefore, on his mère estimate çf; tbe nuni- 
ber crushed.. Mr. Shippy was superintendent of Eoebling '&,, Co., and 
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examined some of the wire after Mr. Smith's report. His estîmate 
of 10 per cent, crushed had référence only to what was stored in 
Washington street, (about one-third of the whole ;) his attention was 
not directed to the crushing of the rejected coils on the dock. Mr. 
Leffert's examination was not by handling the wire, but he "crawled 
ail over the piles in order to form his estimate of the amount of 
damage." Mcintosh, as snperin tendent of the Western Union Tele- 
graph Company, was aecustomed to import wire. He could not swear 
to any given number, but only to his estimate of 8 to 10 per cent., 
and that there were crushed bundles in every lot. From this kind 
of testimony it is manifest that nothing approaching a really accu- 
rate ascertainment of the number of crushed bundles can now be had. 

The burden of proof to show the number of coils damaged by crush- 
ing is clearly upon the importer. And yet Wolfif, Kahn & Co. not- 
withstanding the commencement and pendency of thèse suits, disposed 
of ail the wire without keeping any account or record or trustworthy 
évidence of the number of crushed coils. Had the injury to the 
coils by crushing been intended at that time to be made a subjeot 
of claim for damages, separate and distinct from injury to the wire 
from other causes, the failure to keep any proper évidence of the 
amount of injury from crushing would hâve been inexcusable. The 
same gênerai rule which requires parties to présent in courts of jus- 
tice the best évidence in their power, and makes every intendment 
against them when such évidence is withheld, applies in a measure 
to any voluntary loss of, or failure to keep, proper and appropriate 
évidence. Greenl. Ev. §§ 82-85; Clifton v. U. S. 4 How. (U. S.) 
242, 247-248; Blade v. Noland, 12 Wend. 173. If the injury from 
crushing was intended at the outset to be made a separate ground of 
claim for damages, I should consider it the duty of the court to re- 
fuse to entertain this branch of the claim, based upon such untrust- 
worthy estimâtes. Good faith in the prosecution of claims forbids 
that vague and loose estimâtes of damage should be received when 
no pains has been taken to préserve any appropriate évidence which 
was in the power of the party. 

In this case, while I am satisfied on the one hand that there was 
no intention of neglecting to keep any proper évidence of the légal 
demand supposed to be necessary, I am equally satisfied that there 
was not at that time any intention on the part of Wolfif, Kahn & Co. 
of making the damage from crushing a distinct subject of claim for 
compensation apart from the more important injury of the wire from 
what is called its white damage, which afiPected the whole of it. The 
crushing was doubtless viewed as merely an additional circumstance, 
making the wire unmarketable. The rejection of the wire was based 
primarily upon the report of Mr. Smith, an employé of Eoebling & 
Co. When asked why the wire was condemned, and what the trouble 
was, he testified that "the trouble was in this dirt, and this white 
stuff;" and though he saw some of the bundles crushed, he nowhere 
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mentions it as one of the grounds for rejeeting the wire. And this 
sufficiently explains why no account was kept of the number of coils 
crushed; and in any other view the failure to keep an account of thèse 
coils would be inexplicable. But inasmuoh as, for reasons to be pres- 
ently stated, I do not find the vessels liable, upon the évidence as it 
stands, for the white damage, a separate account is necessary of the 
injury from crushing. The fact, which I must assume, that Wolff, 
Kahn & Co. did not contemplate the crushing as an independent sub- 
ject of claim, but only as part of the gênerai damage, of which the 
other items were the most important, is not a suffieient reason for dis- 
allowing the former, now that the court disallows the gênerai claim 
for white damage, which affected ail the coils. While, therefore, the 
libelants should in this case be allowed for the damage actually proved 
by crushing, they cannot be relieved from the effect of failure to pre- 
serve proper évidence, and can only be allowed what they prove be- 
yond reasonable doubt, nor should they recover beyond the lowest 
estimate of their own witnesses, who had the best opportunities of as- 
certaining the number crushed, and who appear to be most crédible 
and most careful in observing and in testifying on the subject. As 
a référence to ascertain the damage will be necessary in regard to 
what is called the black damage, I shall not endeavor to détermine 
upon the évidence how much should be allowed for the crushed coils. 
2. The white damage. The wire in question was manufactured for 
telegraph uses by what is called the galvanizing proeess. This pro- 
cess consisted, in brief, of first cleansing the wire through immer- 
sion in some weak acid solution, to remove scales, silicate, or other 
impurities, and next, after being dried, running it through a bath of 
molten zinc, on the surface of which floated a flux of sal-ammoniac or 
muriate of ammonia. Inentering the zinc bath the wire first passes 
down through the flux above and émerges at the other end of the bath, 
under and beyond a bridge which séparâtes it from the flux, bo that it 
does not go through the flux a second time on emerging from the 
bath. If perfect, the wire should be entirely coated with zinc and 
without spots. On the part of the libelants, the évidence is that the 
wire was delivered in perfect condition to the varions vessels, and the 
bills of lading recite that it was received in good order and condition. 
The 3,666 bundles embraced in thèse suits were found upon delivery 
to be ail affected ty a corrosion of the zinc coating, which formed a 
fine, white, floury powder, which could be brusbed off in quantities, 
so as to cover the persons of those handling it, and as the witnesses 
describe it, making them look like a miller. Complaint being made 
to the agents of the vessels, some of the wire was examined by Prof. 
Chandler on the dock, and some samples taken and tested. He tes- 
tifies that in none of the coils which he examined did hefind that the 
corrosion had eaten entirely through the zinc, so as to expose the sur- 
face of the iron beneath. The coils were ail eold by September, 1880, 
v.l8,no.l3— 47 
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except two, whîch were preserved as sampleg and brought into court. 
Thèse were kept in the mean time in a dry cellar of Mr. LefEerts, whare 
such wire was accustomed to be kept without injury. A careful ex- 
amination of thèse coils, and of samples eut from them, by Prof. 
DoremuB and his assistants, shows that in many places the zinc coat- 
ing was whoUy eaten off . On both sides it was agreed that the white 
powder was an oxide of zinc, produced by corrosion. It was in fact a 
zinc rust. The évidence leavea no doubt that this process of corro- 
sion, or rusting, was most active where the strands of wire in the coil 
lay against each other. While the dampness of the atmosphère is 
insuificient to set this rusting process actively at work, bo long as the 
strands are single and apart, the evidence.leaves no doubt that where 
the strands are in contact with each other, as in thèse coils, if they 
be wet by rain or sea water, or where the dampness is such as to 
coddense and form water along the Unes of contact, active corrosion 
will very speedily set in. , 

The libelants contend that as the wire coils were received on board 
the vessels in apparent good order and condition, and so receipted 
for in the bills of lading, the burden of proof is upon the steam-ship 
company to discharge themselves from their prima fade liability for the 
damaged condition of the wire in which it was delivered. Eelying on 
this principle the libelants hâve not undertaken to show what were the 
particular circumstances or causes which set this oxidation at work, 
but hâve contented themselves with indicating the possible causes 
above referred to, which might hâve happened while the wire was in 
charge of the steam-ship company, either through rain, excessive 
dampness and condensation, or sea water. 

On the part of the steam-ship company it is contended that ac- 
cording to the testimony of Prof. Chandler, the oxidation, at the time 
of the delivery of the wire, had not destroyed the zinc coating or ren*- 
dered the wire unmerchantable; and that as ta the numerous places 
on the samples produced in court afterthis lapse of time, where, upon 
the libelants' testimony, the zinc was ail eaten off, this had arisen 
only from the long continuance of the process of corrosion since the 
delivery of the wire. The évidence of numerous witnesses on the 
part of the libelants, however, leaves no doubt in my mind that in 
the rejected bundles the oxidation of the zinc was so extensive and 
had eaten away the zinc to such an extent as materially to impair its 
commercial value. The zinc coating on the iron wire is for the pur- 
pose of protecting it from the weather ; and I hâve no doubt from the 
testimony of the varioua experts in dealing with such wire, that this 
coating was so extensively affected by corrosion as to impair mate- 
rially the zinc coating, and to diminish the market value of thèse 
coils. 

The bills of lading of ail thèse shipments, however, contain an ex- 
press exception of ail "loss or damage resulting from sweating, leak- 
age, breakage, rust, decay, rain, spray, loss, or damage from storage, 



WOIiFF V. THK VADERLAND. 739 

or contact with, or smell, or evaporation from any other goods." The 
three last bills of lading, moreover, contain a further written state- 
ment at the bottom, ag follows, respeetively : "Not accountable for 
any rast;" "not accountable for any rust whatever, or howsoever 
caused;" "steamer not accountable for any corrosion or rust what- 
ever and howsoever caused." 

The white damage in this case consisted of the oxidation or rust- 
ing of the zinc. It is described by the witnesses on both sides as an 
oxidation or corrosion, and Prof. Chandler repeatedly calls it "rust;" 
and as a rust I do not see how it can be excluded from the exception 
in the bills of lading. That it was intended to be embraced in the 
written mémorandum of exception in the last three bills of lading, 
under the name of "rust" or "corrosion," seems manifest; for thèse 
three bills embraced nothing but galvanized wire, to which this mém- 
orandum could apply. But the exception of "rust" in ail the bills of 
lading applies equally to ail the consignments. Supposing the mas- 
ters to bave intended to exclude liability for such white damage as 
this, I do not think they could be expected to hâve employed the 
Chemical word "oxidation" to express that intention ; that word is 
much too technical and too remote from ordinary commercial lan- 
gaage; while the common words "rust or corrosion" do express the 
idea naturaliy and perfeetly. I do not see, therefore, why the word 
"rust" should be oonfined to the oxidation of an iron surface and 
excluded from the oxidation of a zinc surface, except on proof of such 
a restricted use of the word. The process of oxidation, or rusting, is 
the same in both; the injury by corrosion the same; the exciting 
causes are the same; and there is no reason in the circumstances, or 
in the liability to such damage on board ship, for supposing that the 
carriers designed to exempt themselves from injury through iron rust 
and not through zinc rust. The oxidation of iron produces one kind 
of rust, the oxidation of zinc another kind. Both are equally and 
truly rust. The term "rust," though most commonly applied to the 
red or yellowish rust of iron, — beeause iron is in much more familiar 
use than other metals, — includes, as a part of its définition, the 
oxidation of any other metals, as well as of iron. (Worcest., Johns., 
Latham, Webst. Dict.) The gênerai term "rust" in thèse bills of 
lading must be beld, therefore, to hâve been used in its gênerai sensé, 
as there is no évidence of any restriction of its meaning in commer- 
cial usage, and hence be held to include the oxidation of this wire, 
which forms the white damage referred to. 

When the damage complained of is ascertained to be within any of 
the exceptions of the bill of lading, the burden of proof is then 
changed, and the carrier is not liable, unless it be shown by the ship- 
pers "that the damage might hâve been avoided by the exercise of 
reasonable skill and attention on the part of the persons conveying 
the goods; for then it is not deemed to be, in the sensé of the law, 
such a loss as will exempt the carrier from liability, but rather a loss 
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occasioned by hts négligence and inattention to his duty." Clark v. 
Barnwell, 12 How. 272, 280; ThePereire, '8 Ben. 301; Wertheimerv. 
Penn. R. Co. 1 Fbd. Eep. 232-23é; The Delhi, 4 Ben. 345. The 
libel charges such négligence on the part of the carriers, in permitting 
tbe goods to corne into contact with -water, wine, sait, saltpetre, etc., 
whereby such goods, and ail of them, were greatly damaged. But the 
évidence is wholly insuÊ&eient to establish any such négligent acts on 
the part of the carriers as might bave produced this zinc rust. There 
was nothing in the storage of the wire, or in its proximity to any other 
kind of goods ; notbing in the condition of the holds of the steamers ; 
nothing shown or intimated to bave happened upon the voyages 
■wbicb can reasonably be held to bave tended to produce this white 
oxidation, so as to charge tbe carriers with any actual négligence. 

The great mass of évidence taken as to tbe possible cause of tbe 
oxidation of the wire aiïords no better resuit than mère conjecture. 
While the most probable cause would seem to be tbat portions of it 
bad been wet by rain or sea water, there is nothing to indicate tbat 
this took place after the wire came to tbe bands of the carriers or oa 
board the steamers. Choate v, Crowninshield, 3 Cliff. 184, 189. The 
compartments wbere the wire was stored were dry, the oiScial sur- 
veys of the several vessels- showed them to be in good condition on 
arrivai, and other wire on the same vessels was uninjured. Subsé- 
quent sbipments, moreover, which came in closed casks, were also 
found considerably affected by this same white oxidation, although 
not to so great â degree, nor such as to prevent acceptance. The car- 
riers rely upon this last fact as évidence tbat the oxidation arose 
either from defects of manufacture or from the great humidity of the 
atmosphère at tbat season of the year in Holland. Without going 
f urther into détail as to the numerous f acts bearing upon this point, I 
will say only that the évidence fails to show what in this case was tbe 
actual cause of tbe oxidation of the wire. 

The argument on the part of the importers, however, goes back of 
the fact of the oxidation or rusting of the wire, and insists that tbe 
burden of proof is upon the carriers to show what was the cause of 
that rusting, and that this cause was witbin the exceptions of the bill 
of lading, in order to clear them from liability. I cannot sustain this 
view of the case. It is enough for the carrier, in the first instance, 
to show that the damage itself is of a kind excepted in the bill of lad- 
ing. The oxidation or rust, in this case, is of that character. It is 
not incumbent upon the carriers, therefore, in the first instance, to 
discover what it was that caused the rust, and'then to show that that 
particular cause was through no fault of theirs. On the contrary, 
when it is shown that the damage consista in an oxidation or rust, 
which is within the exceptions of the bill of lading, then, as abcve 
stated, the burden of proof is upon the shippers to show that this 
rusting arose throngh some fault of the carriers or some cause which 
the carrier, by reasonable diligence, might bave averted. In the 



WOLFP V. THE VADEELAND. 7éi 

cases of The Delhi and The Perdre, supra, plate glass in cases waa 
found more or less broken. The bills of lading oontained a clause 
"not accountable for breakage." In both cases it was held that, al- 
thougb the damage consisted of the simple fact of breakage, the bur- 
den of proof was upon the libelants to show that the breakage oo- 
curi*ed through some fault of the carrier, or, to state it more ex- 
actly in the language of Benbdict, J., (8 Ben. 303 :) "It is necessary 
for the libelants to prove some négligent act on the part of the steamer 
in the transportation of the glass, and that such act caused the 
breakage in question;" and in both of thèse cases the libels were dis- 
missed because no négligent act of the carrier was shown whiob 
caused the injuiy. So, in this case the white damage being a dam- 
age from rust, within the exceptions of the bill of lading, the import- 
ers cannot recover for this damage, because they hâve not shown by 
any satisfactory évidence that it was caused by any act or omission 
of the carriers. 

3. The black damage. The injury mtended to be embraced under 
this head was caused by some black, pasty substance adhering to the 
wire upon the outer portions of the coils, as though they had been 
rolled through or had lain in some iilthy matter. Mr. Wolfif and Mr. 
Shippy went into the hold of the Vaderland, and they testify that they 
saw there considérable wire lying underneath and near the hatchway, 
ready to be hoisted out ; that there were some casks of red wine near 
by from which the wine was oozing somewhat, forming upon the deck 
a black, pasty, sticky substance like molasses, which would stick to 
their feet as they walked along; that they saw the wire lying in it, 
and that a good deal of wire which had been removed from the dock 
showed the same black, pasty substance upon it, still fresh and wet, 
and on other portions forming a dry, hard coating. Prof. Chandler 
uoticed thèse black stains, examined a few, and found that they could 
be rubbed off by sand-paper or emery, showing the bright zinc be- 
neath. Warrington, an agent of the steam-ship company, observed 
more or less of this discoloration on several of the shipments. Several 
of the other witnesses testified that it was mostly confined to the 
outer circumference of the coils, thongh sometimes on the flat side, 
with occasionally some spots on the inside, as though it had trickled 
through in rolling. The black matter referred to was not ordinary 
dirt which could be easily removed, and which would not be regarded 
as materially affecting the commercial value of the wire. It was a 
substance much more adhesive, which could not be brushed off or re- 
moved without rubbing or scraping, and when thus got off would 
sometimes leave the surface of the iron bare. 

The proper method of handling this wire was by carrying the coils, 
and not by rolling them upon their edges. Numerous workmen were 
examined, proving that the coils were carried in this manner from the 
closed cars in which they were brought from Scalke, the place of 
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manufacture, to and upon the dock along-side the steamers, wLere 
they were laid down, with wood beneath, and eovered with tarpaulins 
above, I cannot question, upon the évidence, the faot that a very 
considérable numbèr of thèse damaged coils had been rolled, while 
loading or unloading, through some black, tarry, or very adhesive 
substance, and that this constituted négligent handling of the wire, 
making the vessels and their owners responsible for whatever actual 
damage was thus caused. How much this actual damage waa, 
it is impossible from the évidence taken before me to estimate. 
Prom the injury to the gênerai appearance of the wire on the one 
hand, and the fact that it was plainly superficial on the other, it 
would seem probable that the injury for practioal uses would be much 
less tban its external appearance would indicate. The injury from 
this cause, moreover, is somewhat complicated with the other defects 
of the wire. In those places where the zinc had been already eaten 
oif by corrosion before those portions had become incrusted with this 
black paste, the iron surface, when this black incrustation was removed, 
would, as a matter of course, appear. And so, also, as regards any 
defective spots not coated with the zinc in the original manufacture, 
if there were any such. While the experiments of Prof. Doremus, 
therefore, sufficiently prove that bare spots of iron appeared upon the 
removal of this black coating, the coating removed in such cases was 
not tested for zinc which might hâve corne off with it. The évidence, 
therefore, as to the amount of the practioal injury to the wire for 
télégraphie purposes, as well as the number of coils afïected by this 
black, pasty incrustation, is inconclusive. 

A good deal of évidence was presented in regard to the mode of 
manufacture, for the purpose of showing that if the process were hur- 
ried, imperfections would occur, either through scales or silicates left 
on the wire, and that thèse defective spots, if not afterwards eovered 
with zinc, would enlarge in size and produce some of the dark Unes 
or spots shown upon the coils produced in court. Thèse Unes or spots 
could not, however, be confounded with the black incrustation hère 
referredto, but only with the résulta of the corrosion of the zinc coat- 
ing, where it had been entirely eaten away. 

In the référence which will be neoessary to ascertain the amount 
of damage to the wire from crushing and from the black damage, 
neither the blemishes above referred to, if any such existed, in the 
manufacture, nor any of the results of the corrosion, will be con- 
sidered. The importera are entitled to recover for the damage to the 
market vahie of the wire in question, which may hâve been caused — 
First, by the crushing of the bundles; and, second, by any of them be- 
coming incrusted with this black, adhesive coating, exclusive of any 
injury caused from oxidation or white damage. As to each of thèse 
two items, the burden of proof will be upon the importer to show the 
number of coils damaged in either respect, and the différence in the 
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market value caused by it. When thîs is ascertained a balance, will 
be struck in favor of one side or the other, as may appear, after charg- 
ing the importera with tbe amount of freight unpaid. , 

The question of costs is reserved. Tbe order of référence to be 8et- 
tled on two days' notice. 



The Aeoturus. 
{District Court, N. D. Ohio, E. L. October Term, 1883.) 

1. CoMMissioNBn's Report— Exceptions Bustained. 

Exceptions to a commissioner's report awarding to the original libelants the 
proceeds from the sale of a vesael, and excluding other creditûrs whose claims 
were of later origin, though of equal rank, sustained. 

2. Makitimb Liens— Dbfinbd. 

A maritime lien is a, jus in re; it accompanies the property into the hands of 
a honafide purchaser, and can be enforced or divested only by aproceeding in 
rem. 

3. Samb— In Wjœat Oedeb Paid. 

Ail claims against a vessel should be paid in the inverse order of their orlgin ; 
following tho décision of this court in the case of The Selkirk. 

4. Samk— How Paid. 

AU daims of equal rank against a vessel should be paid ratably in propor- 
tion to the amount of each claim, and unalîected by any priority oî date in the 
commencement of légal proceedings ; following Vandewaier v. Mills, 19 How. 82. 

In Admiralty. 

H. D. Goulder, for libelànts. 

Mix, Noble é White, for respondents Dunford and Alversbn. 

Welkbe, J. In this case an important question is for the first 
time presented to this court in a form requiring its careful considéra- 
tion and détermination. Forseveral years past it bas been theprac- 
tice to award to the party first procuring the seizure of a vessel by 
virtue of proceedings in admiralty, a preoedence over the bolders 
of other claims of the same (or lower) rank in tbe distribution of the 
proceeds of sale of the property seized, where tbe fund in tbe regis- 
try proYed insufficient for the satisfaction of ail ; the commissioner 
to wbom références hâve been made for the purposes of distribution 
having-so reported on the authority of Ben. Adm. 332, and sucb 
others as bave been in accord with Judge Bekedicx's views on this 
question. To thèse reports, so in harmony with the opinions of this 
able jurist, no formai exception bas heretofore been tak'en, and untiJ 
now the judicial détermination of the question by this court bas not 
been invoked. The language of Judge Benediot on this subject is as 
f ollows : 

"The order of distribution or marshaling of the proceeds (of the sale of 
a vessel) is settled by the court according to the légal priority. * * * In 
claims of the same rank the one flrstcommencing his proceedings is preferred 
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in tlie distribution. The party first seizing liolds the property against ail 
other claims of no higher character." 

In support of the text so quoted, référence is made to the foUow 
ing authorities: Blaine rv. The Carter, 4 Cranch, 328; The Paragon, 
1 Ware, 332 ; The Phebe, Id. 359; The Globe, 1 (should be 2) Blatchf. 
C. C. 427; The Adèle, 1 Ben. 309; Boyd, Proc. 45. 

From an examination of ail the above, exceptiag the last named, 
which is not at hand, it appears that the case of The Globe was de- 
cided by Justice Nelson, of the suprême court, holding the circuit 
court in 1852. The language used by the learned judge in terms would 
fuUy support Judge Bbnedict's dktam, viz. : 

"It has been argued that this maritime lien against a vessel for supplies and 
materials furnished to her inaster at a foreign port, is an abiding Ûen, and 
adhères to tho vessel, and may be enforced over ail claims of a like nature sub- 
sequently accruing in the course of her employment. I cannot assent to this 
position. On the contrary, I am satisfiedthat the trne rule upon the subject 
is that, in respect to maritime liens of this description, the party flrst insti- 
tuting légal proceedings for the purpose of enforcing his claim against tlie 
vessel is entitled to satisfaction out of the proceeds of her sale. " 

The question to which this language was applied was whether, as 
against a purchaser of a vessel at judicial sale, in virtue of proceed- 
ings in rem under the water-craft law of Ohio, one who had previously 
furnished supplies to the vessel in a foreign port could enforce a lien 
upon her ; and was not a question as to who had a prior right to the 
satisfaction of his claim out of a fund in the registry of the court 
produced by her judicial sale. And the learned judge held that the 
sale, having been in a proceeding in rem, "must be held conclusive upon 
the transfer and disposition of the vessel in question, in whatever 
place she may be found, and upon the title to her, by whomsoever it 
may be questioned, and whether involved directly or collaterally." 
In other words, there had been a judicial sale in a proceeding in rem, 
which was notice to the world, and the purchaser took the vessel di- 
vested of ail liens not presented in that suit for adjudication. Per- 
haps, if the fund produced by the sale of the Globe had been in the 
registry of Judge Nelson' s court, and if the controversy had been in 
regard to priority of right to share in the fund, the language of the 
court would hâve been somewhat modified. The case of Blaine v. 
The Carter, 4: Cranch, 328, seems even more unsatisfactory as an au- 
thority in support of Judge Benediot's dictum, and the case of The 
Adèle, 1 Ben. 309, maintains the theory that ail claims upon the 
fund in the registry which are of eqtial rank should be satisfied in 
the order in which the several libels are filed. The référence to the 
cases of The Paragon and The Phebe, in Ware, 322, 359, seems still 
more unfortunate as authority for the doctrine they are supposed to 
sustain, as will be seen from the foUowingquotation from the opinion 
of the court in the case of the The Paragon, viz. : "When ail the debts 
hold the same rank of privilège, if the property is not suffioient to 
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fully pay ail, the rule is that the creditors sball be paid concurrently, 
each in proportion to the amount of liis demand." The same lan- 
guage is adopted in the subséquent case of The Phebe. Thus it ap- 
pears that the theory of Judge Ware was diametrically opposed to 
the doctrine in support of wbich it seems to hâve been quoted. I ap- 
ptehenà that the opinion of Judge Benedict, and those who hold with 
him on the question at issue, rests upon the theory that the maritime 
lien is simply a right to proceed by suit against a vessel or other ihing 
which is the subjeet of a claim, by name; in other words, by an ac- 
tion in rem, instead of proceeding by suit against the owner of the 
thing, in personam. And this being so, the one who first asserts that 
right is entitled to complète satisfaction of his claim as against others' 
of equal rank. And this seems to hâve been the view taken by Mr. 
Justice Nelson in the case of The Globe. 

"Tlie question bas been the subjeet of examination by the learned district 
judge for the southern district of ÎTew Yorli. lu a case which came before 
tiim in 1841, \The Triumph,Jhe held tliat tlie true meaning of a maritime lien 
was, that it rendered the property liable to the claim without a previous 
judgment or decree of the Court, sequesteringor condemning it, or establisli- 
ing the demand as at comnion law, and that the action in rem caried it into 
eflect; that the appropriation of thé property to that end became absolute 
and exclusive on suit brought, unless superseded by soine pledge or lien of 
paramount order; that it resulted from the nature of the right and the pro- 
ceedings to enforce it, that the first action by which the property was seized 
was entitled to hold it as against ail other claims of no higher character; that 
the lien, so termed, was, in reality, only a privilège to arrest the vessel for the 
demand, which ofitself oonstituted no incumhrance on the vessel, and became 
sîioh only by virtue of an aotual attaohment for the same. I concur fully in 
tliis view." 

From this theory of the maritime lien the doctrine of "first coma, 
first served," would seem naturally to flow. But without undertaking 
to criticise its soundness from a philosophical point of view, or allude 
to the conséquences involved in it, it may be sufficient to draw atten- 
tion to the fact that, at a later period, the suprême court of the United 
States, in the case of Vandewater v. Mills, 19 How. 82, has quite dif- 
ferently defined the maritime lien. In that oase Mr. Justice Gbieb, 
delivering the opinion of the court, says : 

"The maritime ' privilège' or lien is adopted from the civil law, and imports 
a tacit hypothecation of the subjeet of it. It is njus in re, without actual pos- 
session, or any right of possession. It accompanies the property into the 
hands of a honaflde purchaser. It can be exeeuted and divested only by a pro- 
ceeding in rem. This sort of proceeding against personal property is unknown 
to the common law, and is peculiar to the process of courts of admiralty." 

This language seems well calculated to convey the idea that the mar- 
itime lien is something more than a mère right to sue the thing which 
is the subjeet of it ; that it imports a right in the thing ; or, in the 
language of the learned justice, &jv8 in re, enforceable and made ef- 
fectuai by a proceeding in rem, and only divested by the payment of 



746 FEDERAL REPOETEE. 

the elaim it is inteuded to secure, or by a judicial sale of the property 
in a prpceeding in rem. 

In the case at bar the fund to be distributed (and remaining in ffie 
registry, after sandry payments of preferred elaims, pursuant to pre- 
vious orders of tk& court) amounted to the sum of |1, 388.19; from 
which the commissioner, in bis report, proposes to deduct the unpaid 
costs, $215.55, and the sums decreed in favor of sundry intervening 
creditors, ail amounting to $972.66. Said creditors are five in nam- 
ber, and are ail paid in full except one, viz., J. P. Donaldson, whose 
claim aocrued partly in the season of 1881, and partly in that of 
1882; while tho'se of the other four creditors aecrued wholly in the 
season of 1882; for this reason being preferred over the older elaims, 
pursuant to a former ruling of this court in the case of The Selkirk : 
"Ail elaims ought to be paid in the inverse order of their origin, divid- 
ing by. seasons, rather than by voyages, as upon the océan." 

The commissioner prooeeds to award tÏÏe residue of said fund, 
$199.98, to Wolf & Davidson, on their decree for $2,265.40, by rea- 
son of thôir being, the original or first libelants, on whose prooess the 
fund was br ought into the registry, to the exclusion of the claim of 
Dunford and Alverson, amounting to $3,831.19, and of the balance 
of Donaldson's claim. To this report of the commissioner Wolf & 
Davidson, by their counsel, except, whose complaint is that the report 
does not award the whole fund, less costs, to them, instead of paying 
the five creditors whose elaims were of later origin. To sustain this 
exception would iamount to a répudiation bf the doctrine of The Selkirk 
followed and quoted by the commissioner. No sufHôient reason has 
been assigned in the argument for doing this, nor îias any authority 
been quoted which would justify the court in making the change de- 
manded by the exception, and thus unsettling the well-established 
practice; it is therefore overruled. 

Exception to said report has also been filed by Dunford and Al- 
verson, the grounds of which are therein stated as follows: (1) In 
that he (the coiûiùissioner) has disallowed their claim; (2) in that he 
has allowed any portion of the claim of libelants, (Wolf & Davidson ;) 
(3) in that he has failed to apportion the sum of $199.98 (the bal- 
ance after paying certain other claimants) ratably betwean libelants 
and tliem.- 

In the argument of counsel no stress is laid upon the first or sec- 
ond of the above grounds ; but the question involved in the third has 
beed discussed with mUch ability and évidence of research. If it can- 
not bésaid that the authorities preponderate in favor of the excepter 's 
views, it certainly appears true that the conflict among them is so 
evenly wagedthsit the court is left ut liberty to adopt that theory 
which seems, in its judgment, mpsti-in accordance with the légal ,prin- 
ciple promulgated by the suprême court of the United States, and in 
accordance with its own views of justice and propriety. If the mar- 
itime lien impoi'ts a, jus in re, or proprietary right, in the ship, it is not 
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easy to understand why the mère aci of instituting suit în rem for the 
enforcement of a lien should operate to divest or Bupersede the lien 
of anotber party whose claim is of equal rank and merit, who, in 
obédience to the proclamation, cornes into the proceeding for the as- 
sertion of his claim before the final decreè disposing of the fund 
produced by the saie of the vessel. The mère accident (it may be) 
by which one of several libels happened to be first brought to the 
clerk's office and filed, seems quite insufficient as an authority for the 
original libelantsto sweep the fund to the exclusion of ail others hav- 
ing co-ordinate claims. If this may rightfuUy be done, why not ex- 
clude the claims of higher rank as well ? Their holders are guilty of 
the same lâches as those of equal rank. It may be said that the one 
who first causes the arrest of a ship assumes the responsibilityof the 
costs and expenses of the proceeding, and is primarily liable for dam- 
ages for a false arrest. The answer is that the court invariably 
makes the just costs and expenses a first charge upon the fund in the 
registry, so that no essential risk to the honest libelant is involved ; 
and if one causes the arrest of a ship on a claim found to be dishon- 
est and fictitious, he well deserves to be mulet in damages. 

It is conceded that a party holding a claim against the ship arrested 
in the admiralty, who neglects to obey the injunctionof the court re- 
quiring "ail persons claiming the same * * * to appear before 
the court, * * * then and there to interpose a claim for the 
same and to make their allégations in that behalf," until the prop- 
erty is sold and the proceeds distributed by order of the court, is ef- 
fectually eut off from ail remedy against the ship and its proceeds. 
His lien is lost by his neglect, the proceeding in rem being notice 
to ail the world. It is divested by a judicial act; by the solemn judg- 
ment of a court of compétent jurisdiction. This is iû • acoordance 
with the opinion of the suprême court in the case of Vandewater v. 
MiUs. "It can be executed and divested only by a proceeding in 
rem. " 

Dunford and Alverson's libel was not only filed before any "final 
deoree" in this case, but nearly two months prior to the interlocutory 
decree or order by which the court found and decreed the sum due 
Wolf & Davidson as damages. The date of filing was also prior to 
tbe sale of the schooner, whioh was made under an interlocutory 
order for that purpose. The claims of Wolf & Davidson, and Dun- 
ford and Alverson, and the unpaid remainderof the claim of Donald- 
son, are of equal rank, and shottld share in the residue of the fund 
produced by sale of the Arcturus, viz., $199.98, ratably in propor- 
tion to the amounts of each claim unaffected by any priority of date 
of the commencement of proceedings in this case. 

The last exception of Dunford and Alverson is sustained, and the 
case is again referred to the same cûmmissioner with instructions to 
report anew in acoordance with thé îorègoing. 

The following authorities, among others, hâve been considered, and 
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are cited in support of the conclusions of the court, viz. : The Para- 
gon, Ware, 322; Harmm v. Bell, 22 Eng. L. & E. 62; The Avon, 1 
Brown, 170; Vandewatery. Mills, 19 How. 82. 

See The De S met, 10 Fjsd. Rep. 483, and note, 489 



Shields V, The Mayoe, Aldekmen, Eto. 
{District Court, 8. D. New York. December 19, 1883.) 

1. Collision— Whaeves and Piebs— PBOJKCTma Boat— UBauGENCB. 

ïhe canal-boat O., consigned to pier 37, East river, arrived there at 5 A. m. 
The slip being nearly f ull, ahe moored along the soutli side of the pier, with her 
bows projecting 20 feet beyond it, into the river. The end of the pier was a 
usual place of landing passengers in the dark. About 40 minutes before sun- 
rise the steamer M. landed for passengers, as usual, at the end of the pier, and 
in doing so struck the O. and did some damage, though having perceived her 
in time to avoid lier with due care. Held, in the absence of any rule or régu- 
lation, tliat the O. had a right, under the circumstances, to moor as she did ; 
and that the M. was chargeable with négligence in striking her. 

2. 8aMB — CUSTOM— LiGHT WHBN MoOBED. 

It further appearing that it was the custom for a boat so moored, to ex- 
hibit a light at night, though no positive rule required it, held, that the custom 
should be enforced as obligatory under such circumstances of spécial exposure 
and danger, at a usual landing-place, as a rule of reasonable précaution, and 
that the Ô. was chargeable witJti négligence in omitting the light until sunrise, 
and the damages were divided. 

The cases of The Bridgeport, 14 Wall. 116, and Granité State, 3 Wall. 311, dis- 
inguished. 

In Admirality. 
, J. A. Hyland, for libelant. 

Geo. P. Andrews anàT. B. Clarkson, for respondents. 

Beown, J. This action was brought to recover damages for an in- 
jury to the libelant's canal-boat, James S. Oakley, on the morning of 
November 20, 1880, by the steam-tug Municipal, at the end of pier 
Z%, East river, at the foot of Market street. The Oakley had arrived 
that morning, at 5 o'clock, with a cargo of coal consigned to that 
dock, and the captain, finding the slipfull of boats, so that he could 
get np furtheï.iuside, moored on the lower side of the pier, with the 
bows of his boat projecting about 15 or 20 feet outside of the end of 
th? pier intathe river* At 6:20 a. m- the Municipal} a tug-boat in 
th& eçaploy of the respondents, came down the East river and stopped 
^t;the end of the pier for the purpose of taking on board laborers, as 
it had been her daily custom for sometime previous. In landing at 
the «nd of the pier çhe struck the libelant's boat a slight blow, from 
which some damage a^ose, for which this libel was filed- ■ Though 
there was some dispute as to the time of the collision, it may be 
taken as fixed very near the hour of 6:20, as above stated. The suu 
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rose that day at 6 : 57 and the morning was clear. Although it was 
not broad dajlight, it was by no means dark when the Municipal 
came up, and the libelant's boat was perceived before the pier was 
reached. The tng was easily handled, and, with due care, might hâve 
been stopped in time to avoid the collision. The Municipal, there- 
fore, cannot be exempted from responsibility. The Qranite State, 3 
Wall. 311; The Harry, 15 Pbd, Eep. 1(^1; The Nebraska, 2 Ben. 500; 
The Nellie, 7 Ben. 497. 

As regards the alleged négligence of the Oakiey it must be observed 
that there is no statute, nor custom, nor régulation of the port, which 
forbids vessels or canal-boats to be moored with their bows projecting 
beyond the ends of piers. Each case as it arises must therefore be 
determined acxîording to its own circumstances, having référence to 
the necessities of the case arising from the particular location, its 
eustomai-y use and exposure to other vessels, and the obligation of 
the vessel thus mooring to exercise ail reasonable prudence and pré- 
caution to avoid injury to herself and others in every situation. 

In the case of The Caniina, 17 Fbd. Eep. 271, this court held it 
to be négligence in the owner of a canal-boat, after be had obtained 
â berth wholly within the slip, to move her partly outside for bis 
own convenience, and leave her there unattended and exposed to thé 
danger of collision with vessels corùing to the pier. The case of The 
Baltic, 2 Ben. 452, was somewhat différent. There, the tug-boàt 
was lying at the end of the pier, with her stern projecting partly 
across the entrance of the ferry-slip and obstructing the entrance of 
the ferry-boats in a mode forbidden by law. BLiTOHFOBo, J., held her 
in fault on the gronnd that she had no right to lie in that position. 

In the case of The Cornwall, 8 Ben. 212, where the bark placed her- 
self without cause in an exposed place, projecting across the end of 
piers, the libel was dismissed, no négligence being found in the steam- 
ship. 

In the présent case, I think it must be held that the eanal-bbat 
was not in the wrong in merely mooring as she did, as it appears 
from the évidence that she was consigned to this dock ; that she could 
not get in further, but moored in the best manner she could on ar- 
fiving, a littlé more than an hour previous to the collision. ïhe cap- 
tain testifies that it was not unusual for barges to moor in that manner. 
But he also states that when lying in that manner in the night-time 
he had previously been accustomed to exhibit a light. On moor- 
ing at the pier on this occasion, at about 5 o'clook, it was still night, 
and dark. The exhibition of a light is certainly no more than a rea- 
sonable précaution to aid in avoiding injuries. There was precisely 
the same reason for it in this case as in the case of a vessel at an- 
chor in navigable waters in an exposed situation, as the end of this 
pier was a usual landing-place. The customary mode of passenger 
steamers landing at the ends of certain piers, exposes vessels mooring 
along the side of sueh piers and projecting beyond the end of the piers 



750 FEDERAL EEPORTEB. 

to peculiar dangers, ! and the custom of exhibiting a light in that 
situation at night, referred to by the captain of the beat, ought to be 
held obligatory under such circumstances of spécial danger. This 
pier was not, as in the case of The Bridgeport, 14 Wall. 116, a place 
out of the usual course of navigation and landing while it was dark. 
It was in proof that such landings were a daily practice. In the case 
of The Granité State, supra, no light was held required upon a vessel 
moored across the end of the wharf, and the same was held in the 
case of The Bridgeport, where the boat lay whoUy inside of the end 
of the wharf. The situation, however, in cases likethat of The Gran- 
ité State, wliere the boat is moored across the endof the wharf, is one 
of far less danger, and, indeed, of no spécial danger at ail, if not pro- 
jecting above or below the pier; nor was the end of the pier there 
customarily used for the landing of passengers, as in this case. Un- 
der circumstances of peculiar danger like this, therefore, the omission 
of the usual light, and the omission of the captain, who was on board, 
to give any notice by shouts of warning, seem to me to be such omis- 
sions of ordinary prudence and of the eustomary précautions as 
justly to charge him with contributory négligence. Wherever by the 
rules lights are required, they must be exhibited from suuset to sun- 
rise. In neglecting to exhibit a light the captain in this case omitted 
what I am satisfied should be held to be deemed a reasonable and 
uecessary précaution, which in this case is without excuse, as he bad 
been previoualy accustomed to exhibit such a light. 

I am not satisfied upon the évidence that the oanal-boat was sa 
clearly distinguished in the early dawn, and that her position was sa 
clearly known, that the absence of such a light should be deemed im- 
material. The very custom of exhibiting such a light, when a boat 
projects beyond the end of the pier, would naturally induce the sup- 
position, in the absence of the light, that the boat was not close by the 
pier; and she lay so low upon the water that her exact position would 
not naturally be clearly made out by the tug in the twilight until 
close at hand. 

For thèse reasone I think both must be held in f ault, and the libel- 
ant should recover but half his damages, with costs. If the amount 
is not agreed on, a référence may be taken to compute the amount.. 
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BowEN V. Decker and another. 
IDùtriet Court, S. D. New York. Decumber 14, 1883.) 

1. Demuerage— Unsafk Beuth— Change — Idlb Dats. 

The consignée of a vessel is bound to provide a safe berth. Where, by cus- 
tom, the consignée has an allowance of three " idle days ' ' in discharging a cargo 
of lumber, and he consumes them ail before the diacbarge is begun, any sub- 
séquent want of readiness and delay in receiving the lumber at a dînèrent 
part of the dock, to which the vessel is compelled to go for safety from ice, will 
be at the risk and charge of the consignée, where it appears that such readi- 
ness might hâve been had in the first instance at the safe part of the dock. 

2. Samb— Eléments, whbn no Défense. 

Though the change of berth was made necessary by the éléments, the ice in 
this case in no way mterfered with the consignee's getting ready to receive the 
cargo, and the ice was therefore no défense to them against a claim for de- 
murrage, and did notextend the time.or idle days, allowed them to receive the 
cargo. 

Action for JJemurrage. 

Beebe é Wilcox, for libelant. 

W. Howard Wait, for respondents. 

Beown, J. On the fourteenth of February, 1881, the schooner F. 
E. Lawrence, loaded with 260,555 feet of lumber oonsigned to the 
lespondents, arrived at their docks at the Jane-street pier. This pier 
was a very short one, and the north side of it was liable at that sea- 
flon to be rendered unsafe for vessels through floating ice coming in 
from the northward. The pier and bulk-heads were so incumbered 
with lumber that the tchooner could not begin to unload until the 
17th. On Sunday, the 20th, the schooner being somewhat injured 
by the invasion of ice, moved to the south side of the pier, where the 
pier and bulk-head were so filled up that no further discharge could 
be had until Wednesday, the 23d. At the time of removal I think 
the évidence shows that lumber could not be conveniently discharged 
on the northern bulk-head, through the schooner's ports, as is cus- 
tomary. The unlading was finished on March 7th. Nine working 
days, i. e., at the average rate of 30,000 feet per day, is a reasonable 
and customary rate of discharge. Twenty-one days in ail, including 
Sundays and holidays, were consumed. The respondents were bound 
to provide a safe place of discharge, either at the north or south side 
of the pier, as circumstances required. By the usage, which was 
not controverted in this case, they had the benefit of three idle days; 
but having consumed ail of thèse at the outset, while the schooner 
was at the north side, the respondents cannot be allowed for the 
schooner's subséquent loss of time through their want of readiness to 
receive the lumber on the south side afterwards, when it became nec- 
essary to shift the schooner to the south side on account of ice. 
Smith v. Yellow Pine Lumber, 2 Fed. Eep. 396. From the injury to the 
schooner on the north side already received, the master was justified 
in removing her on Sunday, the 20th, to the south side to avoid the 
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ice. In taking their three "idle days" to provide facilîties for un- 
loading at the north side, where the situation was uncertain as re- 
spects safety, the respondents took the risk of any further delay at 
the south side, if in fact it should become necessary to remove there. 
Though the danger at the north side arose "from the éléments," it 
was not such as interfered in any way with the respondents' provid- 
ing a safe place of delivery on the south side of the pier. The cases 
cited by the respondents (The Glcmer, 1 Brown, Adm. 166; Coombs v, 
Nolan, 7 Ben. 301; Fulton v. Blake, 5 Biss. 371; Cross v. Beard, 
26 N. Y. 85) are therefore not applicable to this case. 

The évidence shows that the delay at the south side was at least 
two days, through want of readiness to reçoive the lumber. The 
day which was too cold to work is not identified as one of thèse. 
One of tbem, however, Febraary 22d, was a public holiday, which 
must be deducted. Code, § 3343, sub. 21. The respondents will 
therefore be held responsible for one day's delay, amounting to $40, 
with interest and costs. There is no such prépondérance of évidence 
as shows that the remaining three days' delay was through the re- 
spondents' fault. 

Decree for $40, with interest and costs. 
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WooDEUFF V. NoBTH Bloomfield Geavel Mining Co. and otîierfl.' 

{Gircuit Court, D. Oaiifornia. January 7, 1884.) 

1. PuBuc AOT) Pbivatb Notsanob fhom Minhîg Debbib. 

The Yuba river rises in the Sierra Nevada mountains, and after flowing in a 
westerly direction about 12 miles across the plain after leaving the foot-hills, 
joins the Teather. At the junction, within the angle of thèse tworivers, issit- 
uated the city of Marysville. The Peather thence runs about 30 miles and emp- 
lies into the Sacramento. Thèse three rivers were originally navigable for 
steam-boats and other vessels for more than 150 miles from thè océan, at least 
as far as Mar j-sville — the Sacramento being navigable for the largest-gized steam- 
ers. The défendants hâve for several years been and they are still engàged in 
hydraulic inining, to a very great estent, in the Sierra Nevada mountains, and 
hâve discharged and they are discharging their mining débris, — rocks, pebbies, 
gravel, and saad,— to a very large amount, into the head-waters of the Yuba, 
whence it is carried down, by the ordinary current and by floods, into the lower 
portions of that atream, and into the Feather and the Sacramento. Thu débris 
tJius discharged has pioduced the f ollowing eftects : It has fllled up the natural 
channel of the Yuba above the level of ils banks and of tlie surroundingcoun- 
try, and iiiso of the Feather below the mouth of the Yuba, to the depth of 15 
feet or more. It has buried with sand and gravel and destroyed ail the farms 
of the riparian owners on either sidu of the Yuba, over a space two miles wide 
and twelve miles long. It is only restrained from working a similar destruc- 
tion to a much larger estent of farming country on both sides o£ thèse rivera, 
and from in like mannerdestroj'ing or injuring the city of Marysville, by means 
of a System of levées, erected at great public expense by the property owners 
of thè county and inhabitants of the city, which levées continually and yearly 
require to be enlarged and strengthened to keep pace with the increase in the 
mass of débris thus sent down, at a great annual cost, defrayed by means of 
spécial taxation. It has polluted the naturally clear water of thèse strearas so 
as to render them wholly unflt to be used for any domestic or agricultural pur- 
poses by the adjacent proprietors. It has fllled to a large estent, ànd is fllling 
up the bed and narrowing the channels of tlieae rivers, and the navigable bays 
into which they flow, thereby lessening and injtiring their navigability^ and 
impeding and endangering their navigation. Ail thèse etfects hâve been con- 
stantly increasing during the past few years, and their still further increase is 
threalened by the continuance of the défendants' said mining opérations. Held, 
that thèse acts, unless authorized bj' some law, constitute a public and private 
nuisance, destructive, continuous, increasing, and threatening to continue, in- 
crease, and be still more destructive. 

2. Speciai., Injuuies to the Complainant. 

During ail this time the complainant was and he now is owner in fee of a 
block of buildings in Marysville, in the business portion of the city, about 500 
feet from the levée on the Yuba. Originally the steam-boat landing for the city 
was on the Yuba, nearly opposite to this block, but by reason of tlie fllling up 
of that river its navigation bas been prevented, and the landing is now in the 
Feather, tliree-fourths of a mile distani from said block. By a break in the 
levée of the Yuba during one of its annual floods, the city of Marysville was 
inundated, the water stood several feet deep in this block, debriavrim deposited 
in it, its underpinning was washcd ont so that the roof fell in, and the repairs 
of thèse injuries cost between $2,000 and $3,000. The building is liable in the 
samemanner to similar injuries from every flood in the river. The complainant 
also owns two farms,— one of 952 acres, abutting on the Feather a few miles be- 
low Marysville, upon which ihere was formerly a public steam-boat landing for 
shipping and receiving freight and passengers, but which has become useless 
by the fllling up of the river in front ; the other of 720 acres, abutting on the 
opposite hank of the Feather. Seventy-flve acres of one of thèse tracts and 50 
acres of the other hâve been completely buried and deslroyed by the deàns, and 
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the remaining portions are onlyproteotedfrom destruction bythe levées, wliich 
on several occasions hâve broken, and the lands hâve been damaged by water 
charged with débris, and they are in danger of being overflowed and injured in 
a similar manner from a breach of the levées at any flood. The value of the 
complainant's land has been depreciated from tliese causes ; his acceefi to the 
river from his farms for the purpose of shipping or receiving freights has been 
eut oll; he has been obliged to pay an extraordinary, onerous, annual tax for 
the érection and maintenance of the levées to proteci his property from the con- 
stantly inoreasing danger of loas or destruction. Held, that thèse facts conati- 
tute spécial injuries to the complainant, which entitle him to maintain a suit 
in equity to restrain the f urther commission of the public nuisance created by 
the défendants. 

3. Sdit bt a Privatb Pebson to Rkstrain a Pcjelic Nuisance. 

When a private person has sustained spécial injuries from a public nuisance, 
he thereby gains a standing in court which enables him to maintain a suit 
for such injury. In the suit so brought the plaintitE acts on behalf of ail 
others who are or may be injured, as u public prosecutor rather than on hia 
own account. The court, in deciding such suit, has regard tô the interests of 
the public, as well as to those of tlie plaintifl. 

4. Such Nuisance not Authokized bt Législation. 

The acts of défendants creating such a public and private nuisance are not 
authorized or justifled by the législation of congress recognizing, permitting, 
and regulating mining On the public lands of the United Btates, or on lands 
granted by the government to private owners, (Rev. St. § 2338, Act of 1866;) or 
by statutes providing for the improvement of the navigable rivera of California, 
which recognize tlie injuries above described as existing facts (river and harbor 
bilia of 1880 and 1882 ;) or by the législation of California regulating mining 
opérations, or purporting to permit thé condemnation of lands for the uses of 
miners, (Code Civil Proc. { 1238, aubd. 5;) orby the actof 1878, (section 1, subd, 
8,) concerning the Sacramento and San Joaquiii rivera, and recognizing the in- 
juries as abové described from the mining débris. 

5. Nuisances not Authorized bt Implication. 

Under the provisions of the California Civil Code, § 3482, deflning nuisances, 
acts otberwise constituting a nuisance cannot be justifled and legalized by im- 
plication, but only by the express authority of aome statute. 

6. Statutory Rights— Conditions Implibd. 

It la a condition always implied by law, that righta granted or reguJated by 
statute shall be exercised by their possessors with duo regard to the rights of 
olher persoDS. 

7. PowERS OF THE Dnitbd States oveb Publtc Lands within a State. 

Over the public lands within a state the United States has only the rights of 
a proprietor, and it has no power to authorize ita granteea of such lands to in- 
vade the private riglits of other proprietors. 

8. PowBits OF Congress ovbr Navigable Btreams. 

Congress has no power, even by express statute, to authorize a public nuis- 
ance deatroying or materially obstructing tlie navigability and navigation of 
navigable atreams witliin a state, for purposes wholly unconnected with com- 
merce or post-roada. Its power over sucli streatns is limited to the régulation 
of commerce and estalilishing post-roads, and it cannot authorize tlie naviga- 
bility of a navigable stream to be totally or partially destroyed for purpoaes 
having no connection with or tendehcy to benefit the opérations of commerce 
or the carrying of the mails. 

9. POWBES OP THE StATB TO AUTHORIZB SUCH A JNJISANCB. 

A statute of the state of California expressly authorizing the acts of the de- 
fendants, and the injuries caused by them, would be in conflict with the four- 
teentli amendment of the United States constitution, and with similar provisions 
of the state constitution. Such législation would eitlier deprive the complain- 
ant and others of their property witbout due prooess of law, or would take or 
damage their propertj' for alleged public use williout compensation. 

10. PowBiîs OP THE State ovbr Navigable Streams. 

A state cannot, except under its power of eminent domain, and upon mak- 
ing just compensation, interfère witli the navigable streams within its terri- 
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tory, in any manner, or for any purpose, other than thatof regulating, preserv- 
ing, and protecting the publiceasement of navigation therein. 

11. ACT ADMITTING OAlilFORÏtIA INTO TIIB TJNION. 

The provision of the act admitting Oalifornia into the Union " upon the ex- 
press condition * « * that ail tlie navigable rivera within said state sliall 
h& common highways and forever f lee as weli to the inhabitants of said state 
as to the citizens of the United States," is vaiid as a law under the authority of 
congress to regulate commerce, which the state has no authority to violate, and 
with which it cannot interfère. 

12. Pkescrjption, Natuiib op. 

The statute of Oalifornia merely fixes the time in which a right by prescrip- 
tion shall be acquired at flve years ; but it nowhere détermines the circum- 
stances which coiistitute prescription, and thus leaves them to be determined 
by the settled law as it stood prior to the Code. 

13. No Prescription in Favor of a Public Nuisance. 

No right or title can be acquired by prescription to commit or continue a 
public nuisance. 

14. Same, in Bdit by a Pkivate Person. 

The same doctrine applies to a suit brought by a private person who has sus- 
tained spécial injuries from a public nuisance, as to a suit brought by the at- 
torney gênerai, or by some corporate portion of the public. A public nuisance 
is not uniawful as to the whole public and lawful as to its constituents ; it is 
absolutely and whoUy uniawful. 

15. No Prescriptive Right Acquibed. 

The défendants hâve acquired no right or title by prescription to commit or 
continue the nuisance complained of , whether regarded as a public or a private 
nuisance ; there has been no acquiescence, either by the public or by complain- 
ant, in the acts of défendants as done under an adverse claim of right. 

16. Delay as Evidence dp Acquiescence. 

Hdw far delay may be évidence of acquiescence must dépend upon the cir- 
curastances of each case. In the présent case, the complainant is entitled to the 
beneflt of the conduct of the community, and this çonduct shows a constant 
opposition on their part to the acts of défendants du'ririg the whole period of 
their hydraulic mining opérations, since the injury became material. Acquies- 
cence in a certain amount of nuisance is not acquiescence in a similar nuisance 
which is constautly increasing in magnitude, and in its destructive effects. 
For the same reasons, the delay or lagse of time in bringing this suit does not 
constitute lâches. 

17. Adverbe Possession. 

Défendants hâve not acquired title by adverse possession to the two tracts of 
complainant's lands— one of 75 acres, the other of 50 acres — which hâve been 
completely buried by their mining débris. Thèse tracts bave not been " pro- 
tected by a substantial inclosure," or " usually cultivated or improved" by de- 
fendants, as required by the Code of Civil Procédure, § 325, in ail cases where 
the adverse possession is " not founded upon a written instrument, judgment, 
or decree," and there has been no ouster of the complainant by défendants. 

18. Cdstoms dp Minerb. 

The acts of défendants are not authorized by the " customs of miners " rec- 
ognized by the législation of Oalifornia and of congress, which customs so 
recognized are only local, not gênerai, customs. A custom which authorized 
such acts, if it existed, wonld be " in conflict with the laws and constitution of 
the state," and would be illégal and void. 

19. Inconvbniencb to Dépendants. 

In granting relief, where the complainant's rights are certain, and the in- 
vasion of them is clearly established, a court of equity cannot consider the 
inconvenience which will resuit to défendants from the relief. Nor is it the 
province of the court to speculate upon or to consderi or to suggest any pos- 
sible modes by which défendants may avoid the injurions conséquences of their 
acts, or to décide upon the confllcting opinions of scientiflc experts concerning 
the feasibility or sufflciency of such suggested modes. The only duty of the 
court is tb grant the relief to which the complainant is entitled upon the law 
and f acts of the case. 
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Bill in Equity for an Injunetion. The opinion states the facts. 

George Cadîvalader, I. S. Belcher, and Jolin N. Pomeroy, for com- 
plainant. 

Stewart é Herrin, J. K. Byrne, and W. C. Belcher, for défendants. 

Sawïbe, J. Thia is a bill in equity to restrain the défendants, be- 
ing several mining companies, engaged in hydraulic mining on the 
western slope of the Sierra Nevada mountains, from discharging 
their mining dehris into the affluents of tbe Yuba river, and into the 
river itself , whence it is carried down by the carrent into Feather and 
Sacramento rivera, fiUing up their channels aud injuring their navi- 
gation ; and sometimes by overflowing and covering the neighboring 
lands with débris, injuring, and threatening to injure and destroy, 
the larids and property of the complainant, and of other property 
owners, situate on and adjacent to the banks of thèse water-courses. 
In March, 1882, the secretary of war transmitted to congress the offi- 
ciai report of Lieut. Col. Mendell, of the "corps of engineers, upon 
examinations and surveys to devise a System of works to prevent the 
further injury to the navigable waters of California from the dehris 
of mines arising from hydraulic mining," which surveys and report 
were made in pursuance of the act of congress relating to rivers and 
harbors, of June 14, 1880. This report, made in January, 1882, was 
introduced in évidence, and it has been quoted and récognized by 
both sides in the case as showing the injurions résulta of hydraulic 
and other mining up to its date, and the remédies attempted and 
suggested, It is also fully confirmed by the other évidence in the 
case, and by the condition of things as disclosed upon aotual inspection 
and observation made by the judges who traversed and examined the 
country affected by the opérations complained of, in the présence and 
with the consent of représentatives of the respective parties and their 
counsel. Many of the facts in the gênerai statement will, therefore, 
be taken in a condensed form from that report. 

Hydraulic mining, as used in this opinion, is the process by which 
a bank of gold-bearing earth and rock is excavated by a jet of water, 
dischargea through the converging nozzle of a pipe, under great press- 
ure, the earth and dehris being carried away by the same water, 
through sluices, and discharged on lower levais into the natural 
streams and water-courses below. Where the gravel or other material 
of the bank is cemented, or where the bankis composed of masses of 
pipe-olay, it is shattered by blasting with powder, sometimes from 15 
to 30 tons of powder being used at one blast to break up a bank. In 
the early periods of hydraulic mining, as in 1855, the water was dis- 
charged through a rubber or canvas hose, with nozzles of not more 
than aninch in diameter; but latër, upon the invention of the "Lit- 
tle Giant" and the "Monitor" machines, the size of the nozzle and 
the pressure were largely increased, till now the nozzle is from four 
to nine inches in diameter, discharging from 500 to 1,000 incbes of 
• water under a pressure of from three to four or five hundred feet 
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For example, an eight-inch nozzle, at the North Bloomfield mine, 
discharges 185,000 cubic feet of water in an hour, with a velocity of 
150 feet per second. The excavating power of such a body of water, 
discharged with such velocity, is enormous; and, unless the gravelis 
very heavy or firmly cemented, it is much in excess of its transport- 
ing power. At some of the mines, as at the North Bloûmfield, sev- 
eral of thèse Monitors are worked, much of the time, night and day, 
the several levels upon which they are at work being brilliantly illu- 
minated by electric lights, the electrioity being generated by water 
power. A night scène of the kind, at the North Bloomfield mine, is 
in the highest degree weird and startling, and it cannot fail to strike 
strangers with wonder and admiration. The amount of dehris dis- 
charged into the rivers by thèse opérations can only be duly appre- 
ciated by actual observation. 

The Yuba river is a tributary of Peather river, entering it at Marys- 
ville, 30 miles above the mouth of the Feather, where the latter joins 
the Sacramento. It is the fourth river in size in the Sacramento 
Valley, and drains about 1,330 square miles of the western slope of 
the Sierra Nevada mountains, comprising portions of Sierra, Nevada, 
and Yuba counties, — its extrême breadth being about 36 miles, and 
its extrême length about 60 miles, excluding the 12 miles of its lower 
course from the foot-hills toits junctionwith Feather river at Marys- 
ville. The élévation of the Yuba basin above tide-water is from 200 
feet at its lower parts to about 8,000 feet atthesummit of the mount- 
ains ; but the gold deposits of this basin only éxtend to an élévation 
of from four to five thousand feet, in a belt from 40 to 60 miles wide. 
Theupper portion of the river is divided into five principal branches, 
— the north, middle, and south Yubas, and Deer and Dry creeks. The 
first four — Deer creek being nearly as large as the smallest main 
branch — unité in the mountains before reaching the valley; Deer 
creek, not far from it ; the last, Dry creek, joining the main river in 
the valley, shortly after it leaves the foot-hills. The débris complained 
of is mostly discharged into the middle and south Yubas and Deer 
creek, and their numerous smaller. tributaries. 

The auriferous deposit on the San Juan ridgé, between the south 
and middle Yubas, embracing most of défendants' mines,— and a 
larger part of the mines now actually worked being under their con- 
trol, — is much the largest and most important in the State, and is fa- 
vorably situated for working; the beds of the ancient chaiinels in 
which it lies being elevated several hundred feet above thé beds of 
the Yubas and their affluents, and the ainnual floods of the Yuba may 
be relied on to carry off a large portion of the débris resulting from 
mining. Says the report referred to : 

"The linéar extent of the gravai channel and its branches on this ridge is 
aboat twenty^flie miles. Deducting liberally for the portion already worked , 
and for'that too deeply covered by lava to be available for hydraùjic mining, 
there remain, probàbly, not less than fourteen miles of channel available for 
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washing, from which only a comparatively small portion of the top gravel 
has been removed. Below San Juan the gravel body bas a surface width of 
over one thQusand feet, and is, say, one hundred and forty feet deep. From 
Badger Hillto Bloomfleld, it is for the greater portion very much wider and 
deeper. At Columbia Hill, its surface width varies from three thousand or 
four thousand to eight thousand feet, and it is from three hundred to six 
hundred feet deep. The gravel at Lake City is probably three hundred or 
four hundred feet deep. At North Bloorafield it is opened to the bed-rock, 
showing a depth of more than three hundred feet. Roughly estimating the 
average width of the remaining gravel range at four hundrea yards, and, 
after allowing for the portion worked off, placing its average depth at sev- 
enty yards, the sum is an average of, say, flfty million yards per mile, or, for 
fourteen miles, say seven hundred million yards." 

"Allowing for the amount washed since 1876, one hundred million 
yards, there remain six hundred million to be removed;" adding to 
this the estimated amount still remaining to be worked at Smarts- 
ville, lower down the river, and the amount remaining to be washed 
will appear. Says Col. Mendell: "Seven hundred million of cubic 
yards may be assumed to represent the amount of gravel remaining 
to be worked by hydraulio process, tributary to the Yuba." Approx- 
imately, then, according to the évidence, over 100,000,000 of cubic 
yards in thèse mines bave been washed out by the hydraulic process, 
and the débris deposited in the Yuba and its affluents ; and 700,- 
000,000 more remain to be washed out, and its débris deposited in 
thèse water-eourses in the same manner. 

The folio wing shows some of the results of former washings, and 
unmistakably indicates what must resuit from a continuanoe of the 
work. The Yuba, with its branches and smaller affluents, were 
necessarily characterized by heavy grades, the waters falling about 
8,000 feet in a distance of 90 or 100 miles from their extrême 
sources to the Peather river. They ran through deep, rocky can- 
yons and gorges, over a rough roc'ky bottom, with fréquent rapids, 
and water-falls of greater or less height, and there were many deep 
holes excavated by the action of the water at the foot of falls, rapids, 
and the like. The beds of ail thèse streams, from the very dumps of 
the higher mines to the junetion of the main Yuba with Feather 
river, a distance of 76 miles or more, hâve ail been ûUed up many 
feet deep, — at some places to the depth of 150 feet, — and ail the 
streams hâve regularly graded themselves, so that a railroad traek 
might be laid upon their beds for the whole distance, — the grade, of 
course, being steeper in the upper parts, but equally regular. 

Thus, the main branches of the Yuba and Deer creek, Shady creek, 
Bloody run, Grizzly canyon, Humbug canyon, and the other smaller 
tributaries, ail exhibit this result. There are many square miles, in 
the aggregate, in "the beds of thèse streams, buried many feet deep 
with débris, and thèse ohannels are çhoked and clogged with it, — the 
heavier material being deposited higher up and the lighter passing 
further down. Most of it will from yeat to year be carried further 
down, and ultimately find its way to the valley. The transporting 
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■capacity of the water, however, is unequal to the task of carrying off 
ail the àehru at once, as it is diseharged into the stream. So, also, 
thè ordinary floods, from year to year, are unable to carry off ail the 
iehrïs diseharged into the .streams during the, year, and it conse- 
quently accumulâtes from year to year along the upper portions of 
the water-courses, within the mountains, till an extraordinary flood 
comes. When such a flood occurs, it transports a much larger 
amount at once, and précipitâtes it upon the valleys below. Vast 
amounts are now accumulated in the upper courses of the Yuba and 
its branches, which are liable to be precipitafced in immense quanti- 
ties into the valleys below by any extraordinary flood — such as that 
of 1862 — that may hereafter occur. With référence to the amount 
of thèse deposits remaining in the Yuba above Marysville, Col. Men- 
dell, in his report, says : 

"The estimâtes by Mr. Manson, reported to the state eiigineer, give the 
estimated deposits in 1879, on the Yuba, àbove the foot-hills, as forty-âix 
million four hundred and sixty-two thousand one hundred cubic yards, the 
great bulk in eight or ten miles; and below, twenty-three million two hun- 
dred and eighty-four thousand, — a total of seventy-one million seven hundred 
and forty-six thousand one hundred cubic yards. In the light of later in- 
formation, it seems probable that thjs estimate is altogethef too low, the 
deposits in small tributaries not havitig been taken into account, and the 
amount In the lower river having been mUch underestimated. The a/itu,al 
amount is not capable of hetng asoertained, and the statements are given merely 
for the purpose of illustration. At its escape from the mountainsi wbere the 
fpoff-hills recède and give width to the plain, the Yuba spreads out its lowl 
of.sand andgrawl over a plain of flfteen thousand to sixteen thousand actreâ, 
which has risen nntil it now stands above the level of the adjoining country 
on either side. This plain has a slope of aboùt ten feet to the mile, varying 
above and below tUis limit as you ascend or descend', the slope of the river- 
bed being fifteen feet at the foot-hills and flve feet at MarysviUe, ten miles 
bplow. The sizes of material hâve some cprrespondençe to the grades. As- 
cending the stream, one passes to a continually increâslng averagé size of 
material. While it is nearly ail sand below, above it becomes nearly ail 
gravel, with, however, considérable admixture of differentsizes everywhere. 
This irruption from the mountains has destroyed: thousatids of acres of allu- 
vial land. The state engineer, in 1880, estimated that flfteen thousand two 
hundred and twenty acres had been seriously injured by thèse deposits from 
the Yuba. On the Yuba, the great deposts oi gravel are found on a grade 
of tbirty feet to twenty feet to the mile. The sands predominàte greatly in 
si opes of ten feet and below." 

The portion of the valley hère referred to as côvered with sand is 
that portion of the borders of the Yuba river extending across the 
Sacramento valley from the foot-hills to its junction with Feather 
river at Marysville, — ^^a distance of aboùt 12 ihiles. Formeïly, before 
hydraulic inining opérations commenced, the Yuba river ràn'through 
this part of its course in a deep channel, with gravelly bottohi from 
300 to400 feet wide, on an average, with steep banks from 15 to 20 
feet high, at low water, on either side. From thé tôp of thé banks, 
on each side, extended a strip of bottom lands of rich, black, alluvial 
soil, on an average a mile and a half wide, upon which wére situate 
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some of the finest farms, orcliards, and vineyards în the state. Be- 
yond this, first bottom was a second bottom, ■which extended some 
distance to the ridge of higher lands, the whole constituting a basin 
between the higher lands on either side of from a mile and a half to 
three miles wide. Not only has the chïinnel of the river through 
thèse bottoms been fiUed up to a depth of 25 feet and upwards, but 
this entire strip of bottom land has been buried with sand and de- 
bris many feet deep, from ridge to ridge of high land, and utterly 
rnined for farming and other purposes to which it was before de- 
voted, and it has consequently been abandoned for such uses. 

Dr. Teegarden's lands afford a very striking example of individual 
injuries inflicted by this mining débris. Dr. Teegarden is a prom- 
inent citizen of Yuba county, having for some years represented the 
county in the state senate. He owned 1,275 acres on the Yuba bot- 
toms, some three or four miles above Marysville, on the north side. 
AU except the 75 acres nowlying outside the levée hâve been buried 
from three to five feet deep with sand, and utterly destroyed for 
farming purposes; for which injuries he has received no rémunéra- 
tion. He now lives in a small house near the levée, on the outside, 
which is liable to be swept away should the levée break opposite to 
him during an extraordinary flood. Dr. Teegarden testifies that the 
main filling up was in 1879 and 1880; but that there has been a 
constant addition to it ever since, and that, during the last year, it 
has filled up f aster than at any other time; that he built three miles 
of levée to protect it, but it proved insufficient ; and that the land is 
five to six feet higher with sand and sédiment on the river, or inside 
of the levée, than on the outside, where he lives. 

A considérable portion, but not ail, of the lower bottoms of the 
Yuba was covered by the accumulated débris brought down by the 
great ilood of 1862; but it has been extending and deepening ever 
since. Much, perhaps most of it, was more or less covered as early 
as 1868 or 1869. Since that time levées hâve been built by the cit- 
izens of Marysville and Yuba county along the ridge on either side, 
for the purpose of preventing a further spread of the dévastation, and 
for the protection of Marysville and the adjacent country. In addi- 
tion to the levées so erected, as O'Brien, who did the work, testifies, 
the miners themselves five years ago also built a levée for the same 
purpose, being the levée on the south side of the Yuba, from the foot- 
hills to the Hedges grade, with which it connected at Hedges' sta- 
tion, a distance of eight miles, at a cost of $86,000, of which sum the 
défendants in this suit paid 80 per cent. This is the levée which, 
connected with Hedges' grade from its connection to the Peather 
river, protects the country from overflow on the south. It broke in 
three places in Linda township, in June last, when the English dam 
gave way, and the country for a considérable distance below, extend- 
ing to the Eliza tract, several miles distant, was flooded, with some, 
though not great, damage, — the flood from the réservoir having soon 
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spent itself. Not only bas ail the space between thèse levées been 
ôlled with this dehrls to a level with the bighlands upon which they 
are built, but for miles of the lower portion of the river the filling 
between the levées is several feet above the level of the surrounding 
country on the outside. The intervening space is grown up with 
young cotton-woods and willows. The river bas now no definite 
channel within thèse bounds, but runs anyvsrhere over the space be- 
tween the levées, situate two to three miles apart, according to the 
obstructions its waters meet from time to time by growing trees, or 
accumulations of drift-wood, or deposits made by itself, thereby rais- 
ing the bed, where it actually for a time runs, to a higher level than 
the bed of such surrounding channel as it bas. This broad channel 
or bed, such as it is, is several feet higher than the lands of the 
surrounding country outside the levées, which outside lands bave 
no protection from overflow of the waters of the Yuba, surcharged 
with débris, except the slender intervening artificial banks so erected 
by the people and the miners for that purpose. The lands thus al- 
ready buried and destroyed are over 15,000 acres, or 25 square 
miles; or, taking the average widtb, a tract from the foot-bills to 
Marysville, twelve miles long along the river by two miles wide. The 
filling in the river bed is generally 25 feet or more, and, at its immé- 
diate junction with Feather river at Marysville, is about 20 feet deep, 
— some witnesses make it deeper, — where it forms a bar of nearly 
that depth across Feather river. The depth of the filling la increas- 
ing year by year, and raising the bed of the river within the levées 
higher and higher above the surrounding country outside the levées. 
The depth of the filling increases as the river is ascended, till at 
Squaw flat, near Park's bar, below Smartsville, at the entrance of the 
foot-hills, according to the testimony of O'Brien, a witness for de- 
fendants, it is 160 feet deep. Opposite Sucker-Flat ravine it is 90, 
and at the narrows above Smartsville, 60 feet deep. The deposits 
constituting the first 50 feet, at Squaw flat, bave been there 10 or 12 
years, and the rest bas accumulated since. At a point near this, at 
Eose's bar, where the channel was onoe but 100 to 300 feet wide in 
the bed of the canyon, it has now been raised by filling till it is 
3,000 feet wide. But at thèse points no valuable lands are covered. 
The resuit, as affecting the navigability of the waters of the state, 
will be stated upon the authority of Mendell's report, which was 
made upon instrumental surveys and actual measurements, and is 
amply supported by other évidence. The low-water level of Feather 
river, at Slarysville, the head of navigation, at the date of bis report, 
had been raised fuUy 15 feet, — at this time it is more, — indicating a 
rise of the bed of the river to that height above its former bed. The 
filling at the mouth of the Feather river is fuUy five feet. Says 
Mendell : 

"Tilking flfteen feet at Marysville and five feet at the mouth, the différ- 
ence — teu feet — is to be added to the old f ail. ïhis iacreases the slope oi 
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the Feather, in its navigable part, four inches to the mile. This increase 
has impaired the depth of water and the practicability of navigation to a con- 
sidérable extent. Applying to the navigable portion of the Feather the rule 
adopted for the minimum deposit in the Sacraraento, namely, that the aver- 
age filling is equal to the élévation of the plane of low water, we wlll hâve, 
for the thirty miles from Marysville to the mouth, an average depth of ten 
feet over the bed of the river. This estimate is thought to be hère, as in the 
Sacramento, considerably helow thefact." 

Some witnesses say it is now 15 feet. Again: 

"As a conséquence of thèse changes, a higher flood line and greater ex- 
posure to over^w now exùts for ail riparian lands on both thèse rivers. 
This isan élément of considérable loss to the country, but its description and 
discussion do not corne within the limitsof this investigation. * * * The 
élévation of the bed of the river ia not aceompanied by an equal rise in the 
level of the banks. The level of the beds approaches, more and more, the levél 
ofthe banks. In the cases of the Yuba and Bear, non-navigable streams, the 
level of the beds has risen from a depth a number of feet below the banks to 
an élévation of several feet above the banks. Thèse instances may be taken to 
illiistrate the ultimàte condition of the Sacramento and Feather rivers, under 
a continuance of the influences to which they are now subjected. The aban- 
donment of existing channels is a oomequence to be appre?oended." 

It is claimed by plaintiff, and the testimony on the point is con- 
flicting, that there is danger of the Sacramento leaving its channel 
at Gray's bond and running some distance from Sacramento city to 
the west. In the Sacramento river a similar rise in its bed has 
taken place, from similar causes. During the first 20 years of min- 
ing, from 1849 to 1869, the low-water plane in the river at Sacra- 
mento was raised two and nine-tenths feet. During the next 10 
years of hydraulic mining, from 1869 to 1879, the rise in this plane was 
doubled. It has been raised fully six feet from 1849 to 1881. Says 
Mendell : 

"As à conséquence of the élévation of the bed, the tidal influence which, in 
1849, extended at least as high as the mouth ofthe Feather-, twenty-flve miles 
above Sacramento, and was quite two feet at Sacramento, is now no longer 
noticeable above Heaoock shoals, nine miles below Sacramento. The tide, 
within the past thirty years, rose on thèse shoals as much as three feet. 
* * * Twenty-flve miles below Sacramento the river divides into two 
delta channels, which unité below, the intermediate distance by the two 
channels being eighteen miles by Old river and twelve miles by Steam-boat 
slough. In the earlier days of navigation, and until six or eight years ago, 
[before 1881,] Steam-boat slough was the channel used by ail boats and ves- 
sels." 

It is a pairt of the public history of the state, with which ail the 
early settlers are familiar, that for years the comparatively deep- 
draught steamers, Senator and New World, — the former built to run 
from New York to Portland, Maine, and the latter to run on the At- 
lantic océan out of New York, both of which either came round Cape 
Horn, orthrough the straits, — ran regularly through Steam-boat slough. 
This slough is now filled up, so as not to be navigable for the light- 
draught river boats in use at the présent day, and its navigation 
abandoned, steamers going by the longer route of Old river. The 
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beds of the river hâve not only been filled and raised for several feet, 
but the channels hâve been largely contracted in width. So, also, 
from similar causes, the shoal water in Suisun, San Pablo, and San 
Prancieco bays, and in the straits of Carquinez, hâve largely in- 
creased, and the navigable channels of thèse waters hâve been con- 
siderably and materially contracted. The débris from Bear river and 
the American of course contribute their share to fiU the Sacramento 
below the mouth of the American and Steam-boat slough, as do some 
of the southern rivers, to swell the amount of deposits in the straits 
of Carquinez, and Suisun, San Pablo, and San Francisco bays, but 
the mines of the Yuba discharge a much larger amount of débris than 
ail the other mines together. 

In speaking of remédiai means. Col. Mendell says : 

"The statement of the case presented in the preceding pages seems to es- 
tablish the necessity of measures of remedy or alleviation, even in the event 
that no further contribution be made to mining détritus in the beds of 
streams. * * * The préservation of river beds and routes of drainage re- 
quires that effective restraint be imposed upon mining détritus. Otherwise, 
thèse drainage lines may be expected to sufler the fate which overtook their 
prototypes, the Pliocène rivers, which were obliterated by enormous deposits 
brought down by their own currents. It may be added that the conserva- 
tion of existing facilities for nnvigation equally requires restraint of the flow 
of sand and gravel; and that no important improvement of the cTiannelsoan 
be expected until this resuit shall be seeured. Under ail circumstances, re- 
straint is the first and essential step to any projects, whether of alleviation, 
conservation, or improvement. It bas been shown*that in the beds of the 
American, Bear, and Yuba there are nowlying many millions of cubic yards 
of material in positions where it is comparatively harmless, and that each 
yard, as a rule, adds something to the volume of thèse deposits; but that, 
whether anything is added or anything subtracted, which is sometimes the 
case, dépends upon the volume and power of the floods. As a rule, the mines 
supply more material annually than the floods are able to transport over the 
grades in the lower portions of the rivers. If the floods were of sufflcient 
duration, the accumulations would be found lower down and in more dan- 
gerous positions. Instead of lying in the bed of the Yuba, they would be in 
the Feather and Sacramento." 

The waters of the Yuba are so charged with débris that they are 
wholly unfit for watering stock, or for any of the uses, domestic or 
otherwise, to which water is usually applied, without being first taken 
ont of the stream and allowed to stand in some undisturbed place 
and settle. As it cornes down to Marysville it is so heavily charged 
with sand as to render it unfit even for surface irrigation. 

In pursuance of the provisions of the drainage act of 1880, (St. 
1880, p. 130,) the state, under the supervision of the state engineer 
and Col. Mendell, as consulting engineer, erected a brush dam for 
impounding débris, about two miles in length across the Yuba river, 
from ridge to ridge of highlands, some eight miles above Marys- 
ville. At the first ordinary flood in the folio wing rainy season, a 
large section on the northerly end and two other sections towards 
the south were swept away. According to the report of Hamilton 
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Smith, its engîneer, to the North Bloomfield Company, made in July, 
1881, after the break by the floods, this dam was at its greatest 
height, 14 feet, "its cost being in the neighborhood of one hundred 
and twerty thousand dollars," and it broke in three places, as fol- 
lows : "The east embankment at the northern end has been washed 
away, nearly down to the original level, from the end of the brush 
work to the shore, a distance of four hundred feet; the brush dam 
aas been eut away entirely in two places, — one seven hundred and 
âixty feet, and tbe other two hundred and thirty feet in length, 
measured on the crest. In two places there are small gaps, but 
the foundation is undisturbed. Out of a total length of ten thou- 
sand feet, there has, therefore, been destroyed about one-seventh." 
Afterwards, during the dry season, the dam took fire, and a large por- 
tion of the remainder was burned. An impounding dam was aise 
constructed by the state, under the same act, on Bear river, with sim- 
ilar results. Thèse dams, with Connecting and auxiliary levées built 
by the state, are understood to hâve cost over $500,000. 

The North Bloomfield Mining Company, défendant, has constructed 
a dam to impound ita débris, 60 feet high, near the junction of Hum- 
bug canyon with the south Yuba. The dam, not having been carried 
higher as it filled up, is now full, and the débris that has passed over 
the dam has filled the canyon and the south Yuba below the dam to a 
level with the débris above, so that now the débris passes along down 
the canyon over the dam without obstruction, as though no dam at 
ail existed at that point. A similar dam erected across Sucker-Flat 
ravine, at Smartsville, to impound the débris of the mines at that 
place, is in a similar condition. 

The complainant has owned in fee for more than 20 years, and he 
he still owns, an undivided half of three parcels of land, held under a 
patent of the United States, issued upon a grant made by the Mexiean 
government to John A. Sutter, and kuown as the New Helvetia grant. 
One is a city lot situated in Marysville, at the corner of D and Sec- 
ond streets, near the business center of the town, and about 500 feet 
from the levée on the Yuba, which lot is covered by a brick block of 
stores, called the Empire block, erected about 1854 or 1855, at a cost 
somewhere between $40,000 and $60,000. Formerly the steam-boat 
landing was in the Yuba, nearly opposite this block, just below the ferry, 
on the Sacramento road, but now the Yuba is filled up, and the steam- 
boat landing is in Peather river, opposite Yuba City, which is in Sut- 
ter county, three-fourths of a mile distant. Another is a tract of 
farming land, consisting of 952 acres, situate on the east bank of 
Feather river, a few miles below Marysville, known as the Eliza tract, 
upon which there was formerly a public steam-boat landing, used for 
receiving and discharging freight and passengers; but by reason of 
the filling of the river in front to the depth of 12 to 15 feet, it is now 
of little use. The third is a tract of land of 720 57-100 acres, known 
as the Hock Farm tract, on the western bank of Feather river, not 
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far from tlie Eliza tract, but on the opposite side of the river. Of 
the Eliza tract, 75 acres, and of the Hock Farm tract, 50 acres, of 
the bottom lands, being the best land on thèse tracts, were buried by 
débris in 1862 and subséquent years, and they are still covered, from 
time to time, with fresh deposits. Thèse lands hâve become covered 
with cottonwôod and willows, and they are now useless for agricul- 
tural purposes. Other portions of thèse tracts are still within the 
levées erected, and liable to overflow. 

About 1868 the people of Marysville found it necessary to build 
levées around the city and along the north bank of Yuba river to proteot 
it from the rapid encroachment of the dehris coming down the Yuba ; 
and levées were built. It bas been found necessary to increase thèse 
levées in height and thickness from yearto year ever since. In 1875 
the levée on the north side of the Yuba broke, some three or four 
miles above the city, and the city and other lands were not only 
flooded, but a large amount of débris was deposited. This was the 
first time Marysville was ever flooded, although the amount of water 
that fell, or was in the valley at any one time, was much less than in 
the great flood of 1862. So, in 1881, with much less water than at 
the great flood, it rose to a higher point at Marysville than ever be- 
fore. This was doubtless owing in great part to the filiing up of the 
channels and élévation of the beds of the rivers, and probably, in 
part, also, to the gênerai levée System adopted for the protection of 
the lands of the valleys. At the ijreak of the levée and flooding of 
the city of Marysville, in 1875, complainant's Empire bloek, in 
Marysville, was materially injured. The water was over four feet 
deep in it, and débris from the Yuba was deposited in it to a 'considr 
érable depth. The underpinning of the center of the building was 
washed out, and the roof fell in. It cost between $2,000 and $3,000 
to put it in repair again. Not only this building, but many others, 
bad valuable basements, in use prior to 1875, which were filled at 
that time, and since then the owners of basements in Marysville hâve 
been compelled to abandon their use. The level of the bed of the 
Yuba and the water flowing in it having been elevated by thèse mining 
deposits above the level of the floors of basements of the buildings 
in Marysville, the water in the basements rises and falls with the 
river, to a greater or less extent, from percolation, rendering them un- 
fit for use, and compelling their abandonment. So, also, the sewer- 
age of Marysville, and of Empire block, bas been greatly obstructed 
and injured by the same means. In 1881 the water is stated by 
some of the witnesses to bave been four feet higher than in 1875, 
and eight feet higher than the great flood of 1861-62. The trestle- 
work of the D street bridge in 1876 was 10 to 12 feet above the ground. 
Now it is filled so that it is within two or three feet of the water, and 
one can step from the trestle-work to the bed of the stream ; and in 
1881 the flood went over the bridge, depositing gravel oi it. In 1881 
the inhabitants were called out in the night to increase and strengthen 
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the north levée, and only by the most strenuous exertions of those 
able to work in raiaing the levées several feet in places, by means of 
gunny-sacks iilled with sand, did they escape a break and inundation 
of water and sand. 

The taxes of the oitizens of Marysville from year to year amount to 
from 2 to 7 per cent, upon the assessed value of their property, a 
large part of which is expended upon their levées, to widen and 
strengthen them, and to increase their height, as the height of the 
débris within the levées is increased. The levée tax alone in Ma- 
rysville, and in Sutter county, opposite, in some instances has been 
as high as 6 per cent. During the présent year a large amount 
has been expended by the city on the levée on the north side of 
the Yuba. For some miles there hâve been thrown out jetties every 
few yards, at an angle down stream, by means of timbers and pôles 
resting on supports fastened to the earth, covered with willow brush, 
and packed with sacks filled with sand, — the object being to check the 
flow of the cûrrent, tum it from the bank, so as to prevent its cut- 
ting it away, and by deadening the current compel it to deposit its de- 
bris in the still water, and thus aid in widening and strengthening the 
levée itself. For ail thèse purposes, and to protect his property, 
complainant annually pays large taxes that would otherwise be un- 
necessafy. This levée is the only barrier which prevents the waters 
of the Yuba within the levée, thç bed of which is higher than the 
lands outside, at flood-time from flowing over, loaded with sand to 
their full carrying capacity, and depositing their débris in Marysville, 
and from at ail times flowing over and depositing their load of sand 
and other débris upon the surrounding country, which is now for 
some miles around below the level of the bed of what channel there 
is within the two levées. In 1881 the south levée broke in Linda 
township, seven miles above Marysville, and ran down over the 
country for several miles, flooding complainant's Eliza tract, which 
was under water till June, preventing the raising of a crop for that 
year. Any breaking of the south levée during a flood sends the water 
down to the Eliza tract and overflows it, unless the small private 
levée built by the occupant, the tenant of complainant, at his own ex- 
pense, is sufficient to protect it. 

In June last (1883) the English dam, near the summit of the 
mountains, which forme the réservoir of one of the défendants, gave 
way, and the accumulated waters came down the Yuba in a torrent, 
sweeping everything before them, a distance of 85 miles in about 10 
hours, rising at some places, in its canyons, it is said, to a height of 
90 feet; and at Marysville, where the channel is broad, two and a 
half feet. At Linda, seven miles above Marysville, meeting some 
obstruction, its current was tumed against the south levée, which 
broke at three points, the water rushing through and down over a 
broad streteh of the lower plains outside, to and upon the Eliza tract 
again. The water having run out of the réservoir in an hour, the 
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torrent soon spent itself, and no considérable damage was done to 
the Eliza tract, although considérable damage resulted to the inter- 
vening lands. In this case, however, the small private levée con- 
structed ky the tenant of Woodruff, for the protection of this and 
other lands held by him, would hâve protected this tract from this 
brief flood had there not been a culvert, the gâte of which the pro- 
prietor refused to hâve shut, giving as a reason that he deeired to 
show his neighbors, who refused to contribute to the expense of 
building this private levée, that their lands were in danger without 
it. Had the rivers ail been high, and this torrent continued for sev- 
eral days, as sometimes happens from natural causes, there is no 
knowing wbat. the resuit would hâve been. Thèse torrents sometimes 
happen in nature on thèse mountain water-eourses, as, for instance, in 
1862, when the Sacramento river rose between 60 and 60 feet at 
Folsom; and in 1881 the Sacramento river eut its way down to its 
old bottom. And they sometimes continue for several days. So, in 
1881, the Sutter levée broke below the mouth of the Tuba river, at 
Shanghai bend, one mile above Woodruff's land, and the river over- 
flowed complainant's Hock Farm tract, washing off its soil in inany 
places as deep as it bas been plowed, and depositing sédiment on it. 
One ■witness says gravel as large as hens' eggs passed through the 
br€ak. The Hock Farm tract was overflowed in 1862, 1867-68, 
1871-72, and 1881 — the later overflows being since the building of the 
levées. The Hock Farm of complainant is one of the best in the 
Gounty, producing large crops of grain, in which it has been culti- 
vated for many years. A mile below is O'Neil's landing, at which 
large amounts of grain used to be shipped. This, like the Eliza land- 
ing, has been destroyed, or nearly so, by the filling in front from 
mining débris. 

The défendants bave attempted to show that mueh of the danger 
from overflows results from the acts of the people themselves, in con- 
séquence of the improper System of leveeing adopted, and thè cutting 
off by such means of some outlets of water, available at high water. 
There is, as might be expected, some eonflict in the testimony of ex- 
perts and others on thèse points; but it is probable that they bave 
not in ail instances adopted the wisest plan possible in their efforts 
to protect life and property. Thèse works are always erected on the 
judgment of engineers, or other men presumed to be compétent, and 
rarely without some différence of opinion, and it is scarcely possible 
that any plan wholly unobjectionable to ail could be adopted. How- 
ever this may be, there can be no possible doubt, not only that the 
deposit of mining débris has greatly augmented the injuries hereto- 
fore received, but that it largely enhances the danger for the future, 
and that it is the great source and cause of ail or most oJ the evils 
which are suffered and threatened. The evils resulting from the 
occasional overflow of pure water, or water deteriorated only by na- 
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tural érosions and causes, and which leaves no deleterious sédiment 
behind to permanently destroy the land, are trifling, compared with 
tUose resulting from the addition and deposit of the enormous amount 
of débris arising from hydraulic mining. At every break ot the levées 
on the Yuba a heavy volume of water, oharged to its full transport- 
ing capacity with sand and other deleterious material, is poured eut 
and deposited on the lands over which it flows, where it remains, on 
the subsidence of the floods, to work out its destructive effects. If 
there were not a levée on the river, and not a slough eut bJBf, the min- 
ing débris deposited in the navigable and non-navigable waters of 
the state, and burying the 25 square miles of land between the levées 
of the Yuba, would not only still be there, but many other square 
miles of the adjacent country would also be buried, but for the résist- 
ance interposed by the slender barriers erected by the people, in- 
cluding the complainant, at great, continuing, and ever-recurring ex- 
pense, for their protection. 

If the great and unexampled flood of 1862, by bringing down in 
one mass the accumulations of débris of previous years, did so much 
— as is claimed by the défendants — to fill the channel of the Yuba 
and cover the lower portions of its bottom lands, what must be ex- 
pected should there be a récurrence of such a flood, bringing down 
the vastly larger accumulations with which the water-courses of the 
mountains are now choked and gorged, and precipitating it in a mass 
upon the deposits now between the levées, which are already several 
feet higher than the surrounding country, and which levées constitute 
the only barrier upon which Marysville and the adjacent country can 
rely for protection? A concurrence of conditions which produoed 
such an extraordinary flood as that of 1862, which bas once hap- 
pened, is liable to occur again. That concurrence of conditions was 
high water in the Sacramento and ail its affluents on the first of 
January, 1862; immense deposits of snow already existing in the 
mountains along the whole water-^hed of the Sacramento and its 
tributaries; and a gênerai rain warm enough to melt the snow on 
which it fell throughout the same région, continuing through many 
days, with only short intervais, whereby the rain that fell at the time, 
augmented by the water furnished by the rapidly melting snows, was 
precipitated into the valleys below, already full. Should there be a 
récurrence of such conditions in the présent condition of the water- 
courses of the state, gorged with débris, no man can safely predict 
the resuit. To the most casual observer, even though but slightly 
acquainted with the opérations of the forces of nature, the présent 
condition of things, and the dangers to the résidents of the valleys, 
that may reasonably be anticipated in the future, must be anything 
but assuring. 

Unless the acts of the défendants complained of, in view of ail 
their necessary conséquences, are légal — i nless they are authorized 
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by some valid law — it does not appear to us to admit of doubt or dis- 
cussion that the results of those aets heretofore developed, still exist 
ing and operating, and certain to continue and increase in the future, 
as disclosed by the évidence and indicated by the preliminary stato- 
ment of facts, constitute a grievous and far-reaohing public nuisance, 
most destructive in its charaoter, or, in the terse language of one of 
complainant's counsel, a nmaenice, "destructive, continuons, increasing, 
and tkreatening to continue, increase, and be still more destructive." 
Nor can there be any doubt that the complainant has suiïered, that 
he is still suffering, and that by a continuance of those acts he will 
continue to suffer spécial injuries, peculiar to himself, of a eharacter 
to entitle him to équitable relief. The nuisance is both public and 
private. If the unlawful fiUing up of the channel of a river, above 
the level of its banks and of the surrounding country, and burying 
with sand and gravel, and utterly destroying ali the farms of the ri- 
parian owners on either side, over a space two miles wide and twelve 
miles long, along its entire course through the Sacramento valley, and 
across nearly an entire country; if the sand and gravel so sent down 
is, also, only restrained from working similar destruction to a large 
extent of farming country other than that already buried and de- 
Btroyed, and from, in like manner, destroying or injuring, or eontrib- 
uting to destroy or injure, a city of several thousand inhabitants, by 
means of levées erected at great expense by the land and other prop- 
erty owners of the county, and the inhabitants of the city, such levées 
continually and yearly requiring to be enlarged and strengthened to 
keep pace with the augmentation of the mass of débris sent down, at 
a great annually recurring expense; and if the filling and narrowing, 
by similar means, of the channels of the largest and principal waters 
of the state, navigable for large vessels to the océan, for a distance 
of 150 miles or more, to the injury of their navigation and danger 
of the riparian owners of the property — do not constitute a public 
nuisance of an aggravated eharacter, then we confess that we do not 
know what a public nuisance is. So, also, if to unlawf ully bury and 
destroy 125 acres of a private party's best land; to from time to time 
cause injury to hisremaining landsand buildings, necessitating large 
expense for repairs, and to impose upon him annually an extraordi- 
narily onerous tax for the purpose of strengthening and enlarging 
levées for the protection of that portion of his property still left him 
against the constantly augmenting dangers, as in the case of com- 
plainant — does not inflict a spécial injury, peculiar to that party, 
which entitles him to relief, then it would be difficult to say what 
kind of injury, arising from a public nuisance, would entitle a private 
party to relief at his own suit. The acts complained of, if unlawful, 
or, in the language of the Code of California, if not "done or main- 
tained under the express authority of a statute," completely fill the 
définition given by the Code of a public nuisance, and also one for 
v.l8,no.l4— 49 
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which a prîvate person injured by it may maintain an action. The 
provisions of the Code applicable are as foUows : 

"Sec. 3479. Anything which is * * * an obstruction to the free use 
of property, se as to interfère with the comfortable eiijoyment of lif e or prop- 
erty, or unlawfully obstructs the free passage or use in the customary man- 
ner of any navigable lake, or river, bay, stream, canal, or basin, or any pub- 
lic park, square, street, or highway, is a nuisance. 

"Sec. 3480. A publie nuisance is one which affects, at the same time, an 
entlre coinmunity, or neighborhood, or any consideï'àble number of persons, 
although the extent of the annoyance or damages inflicted upon individuals 
may be unequal. 

. "Seç. 3493. A private person may maintain an action for a public nuisance 
if it is speCiàlly injurious to himselic, but not otherwise." 

Are the acts, then, copiplained of lawful, or are they performed un- 
der the express authority of any valid statute ? The counsel for thè 
défendants, with a courage and confidence that challenge admira- 
tion, plant themselve^ upon the position that they are lawful, and so 
authorized ; and they maintain this position with extraordinary earn- 
estness and ability. They are met upon the other side by arguments 
equally earnest, elaboi-ate, and able, The vast storehouse of author- 
ity upon the subject of nuisances has been exhauatively cited, exam- 
ined, and elucidated in the masterly arguments of the respective coun- 
sel. Everything to be desired for ascertaining and elucidating the 
law applicable to the facts of a case of such vast importance to the 
real litigants has been done by counsel. While we hâve examined 
with care the numerous authorities brought to our notice, we shall 
content ourselves with stating the results of our examination, without 
commenting at length upon or even citing many of them. 

Défendants allège that both congress and the législature of Cali- 
fornia hâve authorized the use of the navigable waters of the Sacra - 
mento and Peather rivers for the flow and deposit of mining débris; 
and having so authorized their use, ail the acts of défendants com- 
plained of are lawful, and the results of those acts, therefore, cannot 
be a nuisance, public or otherwise. It is not pretended that either 
congress or the législature of Calif ornia has any where in express 
terms provided that the navigable waters of the state may be so used. 
but this authority is sought to be inferred f rom the législation of both 
bodies, recognizing mining as a proper and lawful employment, and 
encouraging this industry, knowing that mining of the kind com- 
plained of could only be carried on successfully by discharging the 
débris into the streams in the mining régions, which must, from the 
necessity of the case, find its way into the navigable waters of the 
state. As to congress, it might be sufficient to say that it has no au- 
thority whatever to say what shall or what shall not constitute a 
nuisance within a state, except so far as it affects the public naviga- 
ble waters, and interfères with mterstate or foreign commerce, or ob- 
structs the carrying of the mails. Under its authority to regulate 
commerce between the states, and establish post-roads, congress may 
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doubtless déclare and punish as such the obstruction of the naviga- 
ble waters of the state, as a nuisance to interstate and foreign com- 
merce, but there its authority ends. The necessary résulta of the 
acts complained of clearly constitute a public and private nuisance, 
both at common law and within the express language of the Civil 
Code of California, already cited; and there is no limitation upon that 
définition, except that contained in section 3482 of the same Code, 
which provides that "nothing which is done or maintained under the 
express authority of a statute can be deemed a nuisance." That 
means, of course, a statute, and a valid statute of the state. The 
case in hand is not within this limitation, because there is no statute 
of the state expressly authorizing the défendants to send their débris 
down, to the destruction or injury of the navigable waters of the state, 
ortothe destruction or injury of the property of the riparian proprie- 
tors along the Une of the water-courses of the state, navigable or other- 
wise; and if there were, the statute authorizing such injuries as are 
complained of, as against private parties at least, wouïd be uncon- 
stitutional and void. 

It is only sought to work out this authority by implication and in- 
ference from statutes recognizing mining in itself, without référence 
to injuries to the property of others, as a legitimate and proper busi- 
ness. It is not the gênerai practice of législative bodies in this coun- 
try, where their powers are limited, in legislating upon varions sub- 
jects w'ithin their province, to provide that in the exercise of rights 
provided for, no injury shall be done to the property of others. It is 
one of the conditions always implied by the lavr, that one's rights, 
whether granted or regulated by the législature, shall be exercised 
■with due regard to the rights of others — so exercised as not to injure 
another ; and certainly no authority to encroach upon the vested rights 
of others can be inf erred without being in express terms clearly author- 
ized; and this principle is expressly recognized in the statutory limi- 
tation on the définition of a nuisance cited. This express provision 
excludes the idea that the législature contemplated any other limita- 
tion than Buch as is authorized in "express" terms. It is as potent 
in the form expressed, as. if the statute had said, in express terms, 
that there should be no other limitation. But no intention can be 
properly inferred, from any act of congress brought to our notice, to 
permit the destruction or injury of the navigable waters of tbe state, 
or the destruction or injury of the towns and cities, or property of 
the riparian and adjacent owners along the water-courses of the state, 
navigable or otherwise. As to non-navigable waters, congress had 
nothing to do with them, beyond the rights of the United States as a 
riparian proprietor, which are the same as the rights of other riparian 
proprietors, except that it might itself limit the rights of purchasers 
from the government of lands owned by it, sold subséquent to the 
passage of the act under which such limited sales are made, It had 
no power whatever to enlarge the rights of the vendees of the United 
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States as against rights already vested in prior purchasers. It coula 
in no way autliorize any eneroachment by the grantees of the United 
States upon, or injury to, the property of other private parties; and 
itwill not be presumed tfaat it intended any such conséquences, where 
it iias not manifested its intention in sucb express and explicit terms 
that it can not be misunderstood. 

Upon the cession of California by Mexico, the sovereignty and the 
proprietorship of ail the lands within its borders, in which no pri- 
vate interest had vested, passed to the United States. Upon the ad- 
mission of California into the Union, upon an equal footing with the 
original states, the sovereignty for ail internai municipal purposes, 
and for ail purposes except such purposes and -with such powers as 
are expressly conferred upon the national government by tbe consti- 
tution of the United States, passed to the state of California. Thence- 
forth, the only interest of the United States in the public lands was 
that of a proprietor, like that of any other proprietor, except that the 
state, under the express terms upon which it was admitted, could pass 
no laws to interfère with their primary disposai, and they were not 
subject to taxation. In ail other respects the United States stood 
upon the same footing as private owners of land. They could author- 
ize no invasion of private property, either to enable their grantees 
to mine the lands purchased by them of the government, or other- 
wise. Biddle Boggs v. Merced Min. Co. 14 Cal. 375, 376; Peopley. 
Shearer, 30 Cal. 6.58; Pollard's Lessee v. Hagan, 3 How. 223. The 
observations of Chief Justice Field in the first case cited, on pages 
375, 3T6, are as applicable to this point as to that under discussion 
in that case. As owners of the public lands, the United States, like 
any other owner, could sell them in large or small quantities, and 
convey a fee-simple title to their grantees ; or could lease them, or 
reserve them from sale; or grant a limited estate, subject to ease- 
ments granted to others; or in case of mines, might allowthem to be 
worked free of charge, or upon payment of a royalty. They could do 
ail this with their own lands, held in the charaeter of proprietor 
merely, as the public lande are held; but they could not grant lands, 
and in the grant, or by statute or otherwise, impose an easement for 
the benefit of their grantees upon lands already owned in fee by pri- 
vate parties, unincumbered by easements or conditions of any kind; 
or authorize any other trespass upon or injury to such other lands. 
They could only deal with their own, as other land proprietors deal 
with theirs. Being the owners of the minerai as well as the agricul- 
tural lands of the state not already become private property by prior 
grants, ail the législation of congress upon the subject has had ré- 
férence to ail those lands as their property in the charaeter of prop- 
erty, and to their sale or other disposition. The agricultural lands 
the United States had theretofore sold absolutely, conveying a fee- 
simple title, without easements, incumbrances, or réservations of any 
kind. Had it been the policy of the United States to sell thèse min- 



■WOODBUPP W. NORTH BLOOMFIELD GBiVEL MIN. CO. 773 

f 

eral lands in a similar mode, aecording fco the osual surveya and légal 
subdivisions in the case of other public lands, I apprehend that no 
one would hâve contended that by authorizing the sale and convey- 
ance of such lands in fee-simple, the government intended to give to 
its grantees authority to fill up the navigable waters of the state or 
its non-navigable water ohannels, and when thèse were fiUed, to send 
their débris over the neighboring country, to the destruction of the 
farms and improvements of their owners, on the ground that congress 
knew, -when it authorized the sale, that the grantees of the United 
States could uot make the lands so purchased available for ail the 
uses for which they were valuable, and in many instances for which 
tbey eue only valuable — such as mining for gold — without comœitting 
such nuisances. Yet, when the United States eonvey their lands in 
fee-simple, they invest their grantees with ail. the rights they are 
capable of conferring. Now, the législation of congress, instead of 
enlarging or attempting to enlarge the rights of the grantees of the 
United States in the minerai lands beyond the rights which the gov- 
ernment possesses, has put limitations, restrictions, and incumbrances 
upon thèse grants, in many instances granting to one party one estate, 
and to another a separate estate, in the same lands, al! the estâtes, 
granted to the several grantees of différent interests in the same 
lands, in the aggregate, making up the fee, and no more ; and it is to 
this end, and to this end alone, that the législation of congress has 
been directed with référence to the minerai lands. Undoubtedly, it 
was the purpose of thèse restrictions upon grants of the minerai 
lands to encourage mining which, in itself, when pursued without 
injury to others, is a lawful pursuit, as are agriculture, manufactures, 
and commerce, 

Until 1866 there had been no législation by congress in regard to 
lands eontaining the precious metals, other than to reserve them from 
sale. In July of that year congress passed the "act granting the 
right of way to ditch and canal owners over the public lands, and for 
other purposes." That act declared that the minerai lands are "to 
be and are open to exploration and occupation by ail citizens of the 
United States, * » * subject to such régulations as may be pre- 
scribed by law, and subject, also, to the local customs or rules of 
miners in the several mining districts, so far as the same may not 
be in conflict with the laws of the United States." It also provided 
for a sale and patenting to miners of qiiartz Iodes in limited quanti- 
ties, with a right to follow the vein down on its dip to any depth, 
although it should extend under other lands, without the boundaries 
of the surface lines of the patent. So, also, it recognized the eqpi- 
ties, asagainst the United States and other miners, of those who had 
acquired water-rights for mining, agricultural, manufacturing, and 
other purposes recognized by the "local customs and décisions of 
courts," and provided that they should be maintained in thèse rights, 
and granting a right of way over the public lands; but it took care to 
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provide that where any party, after the passage of the act, should 
"injure or damage the possession of any settler on the public domain, 
[no matter for what purpose he bas settled,] the party committing 
such injury or damage shall be liable to the party injured for such 
injury or damage." 14 St. 251-253. This act but iegalized what 
were before trespasses upon the public iands, and made lawful, as 
between the occupants and the United States, that which before was 
unlawful. It only provided for the sale of quartz mines and granting 
water-rights on the public Iands, although ail kinds of mines were 
open to exploration and working. 

In this case the United States were absolute owners of the iands, 
and they might hâve granted an absolute right of way for ditches and 
canals, without providing for compensation for injuries to occupants; 
but so careful was congress not to injure others, even where it law- 
fully might, that it provided that a party constructing a ditch or 
canal should be liable for any injury or damage done to any mère 
possessor of the public Iands. If congress was so careful to provide 
against authorizing any injury to the mère possessors of the public 
Iands, where it might lawfully do otherwise, it cannot be reasonably 
Bupposed or inferred that it intended by the same act to authorize, 
by inferenoe merely, the commission of a great and intolérable nui- 
sance, and the perpétration of aggravated injuries to large communi- 
ties holding their own Iands independent of the United States, and 
by the same title, and under the same treaty as those under which 
the government itself claimed — ^injuries to the Iands over which. the 
United States had no municipal or proprietary or législative authority 
whatever. But one section of the acfc of 1860, now constituting sec- 
tion 2338 of the Eevised Statutes, is especially relied on as unmistak- 
ably showing an intent on the part of congress to authorize the fiUing 
np of the navigable rivers of the state. It reads as follows : 

"As a condition of sale, in the absence of necessary législation by con- 
gress, the local législature of any state or territory may provide rules for 
working mines, involving easements, drainage, and other necessary means 
to their complète development; and those conditions shall hefully expressed 
in the patent." 

We draw an entirely différent inference from this provision from 
that sought to be deduced by défendants' counsel. To our minds it 
seems perfectly clear that this provision is limited to a surrender of 
this right to the state, so far, ond so far only, as the public Iands are 
coneerned. It authorized the states and territories, in the "nbsence 
of spécifie congressional législation" on the subject, to make rules im- 
posing easem'ents and drainage, and other rights necessary to the 
complète development of the mines upon the Iands of the United 
States ; and subséquent purchasers from the government would take 
the Iands purchased subject to thèse incumbrances, "as a condition of 
sale;" "and thoge conditions shall be fully expressed in the patent." 
"Condition of sale" of what Iands, and "fully expressed" in what pa- 
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tent? The United States could preacribe conditions of sale for no 
lands but their own, and could require those conditions to be inserted 
in no patent but their own. It is clear from the express terms of 
the statute that this section could bave no possible référence to any- 
thing but the iands of the United States. It deals with tbem alone, 
and was onlyintended to give rights in the public lands of the United 
States, As to other lands, or property, either of the state or privàte 
parties, or as to any priva te rights of any kind, congress, by no pos- 
sible législation, could add anything to the législative powers of the 
state upon the points mentioned in this provision of the statute ; and 
it was never guilty of so absurd an aot as io attempt it. Of course, 
as counsel very pfoperly observes, this section "must be construed 
with référence to the subject-matter to which it refers," but that sub- 
ject-matter is the disposition of the public lands and the mines con- 
tained in them, and nothing more. It had no relation to regulating 
commerce on the navigable waters of the state. The state, under 
the express terms of the act of admission, could not in any way in- 
terfère with the disposition of the public lands; and congress, under 
its constitutional power "to dispose of, andmake ail needful rules 
and régulations respecting the territory and other property belonging 
to the United States, "was authorized to impose this condition on 
the state. Such législation as is hère authorized, "in the absence of 
necessary législation by congress," would be a direct interférence 
with the proprietary right of the government, and "with the disposi- 
tion of the public lands." The object, therefore, was to waive this 
right of the United Stateâ, under the circumstances, and in the par- 
tieulars provided for, and that is ail that cad be inferred from the 
provision. The thing intended to be authorized was expressed in 
clear language, and not left to inference. 

Subseqently, in 1870 and 1872, congress passed further acts regu- 
lating the disposition of mining lands, and extending the sale to 
placer mines, imposing on lands sold, under prescribed circumstances, 
and upon prescribed conditions, easements of varions kinds, such as 
tunnel rights, water rights, rights to follow Iodes on their dips under 
lands sold to others, etc. But there is no provision more strongly 
indicating a purpose to authorize the injuries complained of than 
those in the act of 1866, already disposed of, and they need not be 
moi'e particularly considered. 

Had ail thèse lands on the water-sbed of the Yuba, or ail lands in 
the state containing mines, been owned under a Spanish grant by a 
private party, as was the Merced grant, confirmed to Fremont, the 
owner of the lands might hâve made precisely such régulations as to 
the sale or worldng of the mines, and giving water rights and other 
easements in bis lands as the United States hâve done by their légis- 
lation, and with precisely the same effect. Had such been the case, 
would counsel for a moment bave pretended that by such régulations 
he intended to subordinate the navigable waters of the state, and the 
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rigbts of ail property holders on the waters of the state below, to thc 
uses of his grantees of mines? Yet the inference that lie did bu 
intend would be just as legitimate as the inference that eongress so 
intended by the législation relied on; and if he so intended, he had 
just as much power to give effect to his intention as had eongress. 

Because in the river and harbor bill of 1880 there was a provision 
directing the secretary of war to cause such examinations and sur- 
veys to be made "as may be necessary to devise a system of works 
to prevent the further injury to the navigable waters of California 
from the débris from the mines, and estimâtes of the cost of such 
Works, and report the resuit of such examination, surveys, and esti- 
mâtes of costs," etc., to eongress, at its next session; and because, 
in pursuance of the examination, surveys, estiolates of cost, and 
reports, eongress, in 1882, appropriated $250,000 for the "improve- 
ment and protection of the navigable channels of the Sacramento 
and Feather rivers," it is urged that eongress assumed the responsi- 
bilityof protecting the navigable rivers of California from any injuriets 
to navigation occasioned by mining débris, and that by such législa- 
tion and assumption of res|)on8ibility, eongress had legalized the 
use of the navigable waters of the state for the flow and deposit of 
such mining débris. We do not think that any such authority to 
injure or destroy the navigable waters of the state can be inferred 
from thèse aots. If eongress had the power to grant it, there is no 
affirmative authority given to use the navigable waters of the stato; 
for the flow and deposit of mining débris. This action of eongress 
recognizes and admits the fact that great injury bas resulted, and 
continues to resuit, from the use of the waters for such purposes ; 
that the injury is of such a character as not only affects the rights 
of the people of California, but of the whole United States, to euch 
an extent as to make it a proper subject for eongress to provide a 
remedy for the evil. There could ■possihly he no better évidence that a 
great public nuisance has been committed, which calls for redress, and 
eongress has attempted to furnish a remedy. It has attempted a 
remedy that may or may not be effective, or that may or may not be 
the best that might be adopted. 

In the same act provisions of a similar character are found for sur- 
veys, estimâtes, plans, reports, etc., for numerous other obstructions 
to navigation in the rivers, harbors, lakes, etc., in other part? of the 
United States, where there is no mining débris ; and in the very act 
making the appropriation referred to there are more than 350 other 
items of appropriation for removing ail sorts of obstructions, and 
for improving navigation, in a great variety of particulars, in every 
part of the United States. But no argument can be drawn from 
thèse provisions and appropriations that eongress authorized thèse 
obstructions, or assumed the original responsibility of their being 
there. Congress simply found them there, recognized the fact of 
their existence, and the necessity for their removal, and, under its 
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power to regulate commerce, endeavored to remove them, and thereby 
improve the navigation. Nothing more was done in this case, and 
no other inference can be drawn from its action in regard to it than 
that whieh flows from precisely similar action in the large number of 
the other cases provided for. They are ail oovered by the same act, 
and in like terms. There is nothing in the act to distinguish this 
appropriation from the hundreds of others. If congress has the 
power by législative action to prohibit the disoharge of débris into 
the navigable rivers of the state, and make it a crime, against the 
United States, as it undoubtedly has, it has simply not done it, and 
it bas not taken any affirmative action to authorize it. Mère failnre 
to act — failure to prohibit the acts eomplainedof — is an entirely dif- , 
ferent thing from affirmative action authorizing them. And a failure 
to prohibit the nuisance and impose penalties does not prevent its 
being a public nuisance. Wheeling Bridge Case, 13 How. 566, 56T. 
It has merely endeavored to' remedy the acknowledged evils — the 
necessarily admitted public nuisance — by other means, which may 
turn ont to be far less effective. If the acts under the express laws 
of the state constitute a nuisance, there is no need for congress tp . 
déclare them so to make them unlawf ul ; and it would certainly re- 
quire some affirmative législation on the part of congress to make 
that lawful which the laws of the state déclare to be unlawful, con- 
ceding the power of congress to so enact. 

But if congress had attempted to authorize an unlimited discharge 
of mining débris into the navigable waters of the state, to the de- 
struction of or great injury to their navigability, it had not the power 
to render it lawful. In Pollwrd's Lessee v. Hagan, 3 How. 223, the 
suprême court of the United States says: 

"Whan Alabama was admitted into tlie Union on an equal footing with 
the original states, slie succeeded to ail the rights of sovereignity, jurisdic- 
tion, and eminent domain which Georgia possessed at the date of the cession, 
except so far as this right was diminished by the public lands remaining in 
the possession and under the control of the United States, for the temporary 
purposes provided for in the deed of cession, and the législative acts con- 
nected with it. Nothing remained to the United States, according to the 
terms of the agreement, but the public lands. And if an express stipulation 
had been inserted in the agreement granting the municipal right of soverign- 
ity and eminent domain to the United States, suoh stipulation would hâve, 
heen void and inoperative, because the United States hâve no constitutîonal 
eapacity to exercise municipal jurisdiction, sovereignity, or eminent domain 
within the limits of a state, or elsewhere, except in the cases in which it is 
expressly granted." 

Again : 

"If it were true that the United States acquîred the whole of Alabama 
from Spain, no such conséquences would resuit as those contended for. It 
cannot be admitted that the king of Spain could, by treaty or otherwise, 
impart to the United States any of its royal prérogatives; and mwsh less can 
it be admitted that they hâve eapacity to receive or power to exercise them, 
* * * In the case of Martin v. Waddell, 16 Pet. 410, the présent chief 
iustice, in delivering the opinion of the court, said: 'When the révolu- 
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tion took place the people of each state became themselves sovereign, and 
in that character hold the àbsolute right to ail their navigable waters, and 
the soiïs under them,for their oum oommon use, subjeat only to the rights 
since surrendered by the constitution' ïhen, to Alabama belong the navi- 
gable watèrs, and soUs under them, in eontroversy in this case, subject to the 
rights surrendered by the constitution to the United States; and no compact 
that might be made between her and the United States oould dimînisA or 
enlarge thèse rights." 

The court then recognize the authority of the United States to ex- 
ercise such powers, and such powers only, as may be necessary, un- 
der the national constitution, "to rip.gQlate commerce with foreign 
nations, and among the several states, and to establish post-roads." 
The court then says : 

"This right of eminent domain over the shores and the soils under the 
navigable waters, for ail municipal purposes, belongs eosolv^ively to the states 
within their respective territorial jurisdictions, and they, and they only, hâve 
the constitutional power to exercise it. To give the United States the right 
to trausfer to a citizen the title to the shores and the soils under the navi- 
gable waters, would be placing in their hands a weapon which might be 
wielded greatly to the injuty of state sovereignty, and deprive the states of 
the power to exercise a numeroua and important class Of police powers." 

It then states its conclusions upon the points discussed, as follows : 

"First, the shores of navigable waters,, and the soils under them, were not 
granted by the constitution to the United States, but were reserved to the 
states respectively ; secondly, the new states hâve the same rights, sover- 
eignty, and jurisdiction over this subject as the original states; thirdly, the 
right of the United States to the publie lands, and the power of congress to 
niake ail needful rules and régulations for. the sale and disposition thereof, 
conferred no power to grant to tlie plaintiffs the land in eontroversy in this 
case. " ' ■ 

This case has never been overruled, but often cited as authority 
and affirmed. If "the United States hâve no constitutional capaoity 
to exercise municipal jurisdiction, sovereignty, or eminent domain 
within the limits of a state," except 80 far as is "expressly granted ;" 
if the "navigable waters" of California "and the soil under them" 
belong to the state for its "common use," subject only to the right of 
congress toregulâte commerce among the states thereOn; and if no 
compact that inight bé made between her and the United States oould 
diminish or einkrge thèse rights; if "the right ofthe United States 
to the public lands, and the powei- of congress to, make ail needful 
rules and re'gulations for the sale and disposition thereof, conferred 
no power to grant" the soil under the navigable waters of the state, 
then it necessarily follows that congress can give no lawful authority 
to the minera on its public lands, or to anybody else, to fill up the 
channels and beds of such navigable waters, and- destroy them for 
navigation, or for any other useful purpose. Congress is authorized 
to "reçiulate,'* but hot "to destroy "commerce among the states." It 
ma}', undoubtedly, in ita wisdom, obstruet, or, perhaps, destroy nav- 
igation, to a limited estent, at partieular points, for the purpose of 
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its gênerai advantage and improvement on a larger gênerai scale, 
such, for example, as by authorizing the building of a raiiroad or 
post-road bridge across a navigable stream; but it cannot destrcy, or 
authorize the destruction, entire or partial, of the whoie System of 
navigable waters of a state for purposes wholly foreign to commerce 
or post-roads, or to their régulation. If congress could so authorize, 
or, as is claimed, has so authorized, the acts complained of as to 
make them lawful, then it can authorize, and it has authorized, the 
filling up and utter destruction of ail the navigable rivers, streams, 
and bays of the state, for there is no limit fixed to the amount of dé- 
bris that may be sent down; and upon the hypothesis claimed, if 
such waters are not filled up and destroyed, it is for want of physical 
capacity to do it, and not because it is unlawful. 

But the injury to navigation is not the only élément of a public 
nuisance in the case. The injuries already accomplished, and those 
still accruing, as well as those threatened to the cities and riparian 
proprietors of a large extent of eountry, if unlawful, constitute a 
public nuisance of themselves, irrespective of the injuries to naviga- 
tion; and there can be no possible ground for maintaining that con- 
gress has authority to legalize such injuries, and take away theii 
character of a public nuisance. ïhere is, then, no plausible ground 
for holding that congress has ever attempted to make the acts com- 
plained of lawful, or, if it had, that there is any power vested in 
congress to effect that purpose. Those acts, therefore, hâve not beeii 
legalized by reason of any congressional action. 

But if wrong with respect to the efifect of ±he action of congress. 
défendants earnestly urge that their acts are authorized by the légis- 
lation of the state of California, and are, therefore, lawful; and il 
will be necessary to consider this point. . We hâve before given the 
Statutory définition of a nuisance, and expressed the opinion that it 
is not open to doubt or discussion that the flowing of the mining dé- 
bris in question down the Yuba into the Peather and other waters, 
and its deposit in the manner before stated, causes both an obstruc- 
tion to "the free passage or use in the customary manner" of the 
rivers, bays, and navigable streams of the state, and also "an ob- 
struction to the free use of property, so as to interfère with the com- 
fortable enjoyment of both life and property." 

It is not claimed that any statute of the state, in express terms, 
authorizes miners to fill up the channels of the waters of the state 
with débris to such an extent as to injure navigation, or to bury and 
destroy the lands of riparian. proprietors. This right is only inferred 
from législation recognizing and encouraging mining a? in itself a 
lawful pursuit. As we hâve seen, to take away the character of nui- 
sance from the acts complained of, they must bave been doneunder 
the express authority of a statute, (Civil Code, § 3482,) and it muet 
be a valid statute. No authority to commit the nuisances complained 
of can be inferred from any statute of the state brought to our notice. 
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The section of the statuts which seems to be most relied on is subdi- 
vision 5, § 1238, of the Code of Civil Procédure, which provides that — 

"Subject to the provisions of this title, the right of etninent domain may be 
exercised in behalf of the following public uses: * * * 

"5. Roads, tunnels, ditclies, flumes, pipes, and dumping places for work- 
ing mines; also outlets, natural or otherwise, for the tlow, deposit, or eon- 
duct of tailings or refuse malter from mines; also au occupancy in cominon 
by the owners or possessors of diiïerent mines of any place for the flow, de- 
posit, or conduct of tailings or refuse matter from their several mines." 

This is stated by counsel to hâve been passed in compliance with 
the provision in the act of congress of 1866, now section 2338 of the 
Eevised Statutes of the United States, already considered, authoriz- 
ing the states and territories, "in absence of spécifie législation by 
congress, " to provide for certain easements on the public lands, and 
it was doubtless suggested by that act. 

The state suprême court, in one case, held that mining is not a 
public use, in favor of which this right of eminent domain can be 
constitutionally exercised in the case of a private party. An elab- 
orate argument has been made in favor of the constitutionality of 
the act, but we do not find it necessary to décide it; for the statute, 
whether constitutional or otherwise, dbesnot authorize the use of the 
navigable waters of the state to the injury of navigation, or the dis- 
charge by miners of their débris upon the lands of riparian proprie- 
tors, without condemnation and payment, in the mode pointed out 
by the statute. Instead of inferentially authorizing the injuries com- 
plained of, the inference is directly the other way — that tbere is no 
authority to do an act which would work an injury to a public or pri- 
vate right, or, in other words, constitute a public or private nuisance, 
without first acquiring the right to use the property to be appro- 
priàted or injured, by purchase or condemnation of and payment for 
the property or right appropriated. It recognizes the constitutional 
right of every man to the undisturbed enjoymént of his property and 
ail his légal rights, without let or hindrance, until his right has in 
some lawfial mode been extinguished. Besides, it is by no means 
certain that the statute itself would authorize the condemnation of 
the property in gross of large communities like those affected by the 
nuisance complained of, and èspeoially the public right of niavigation 
eommon to the people of ail the states. The other provision of the 
statute most confidently relied on to show that the injuries com- 
plained of are lawful, is subdivision 8, in section 1, of the act of 1878, 
"to provide a system of irrigation, promote rapid drainage, and im- 
prove the navigation of the Sacramehto and San Joaquin rivers," 
which reads as foUows: 

"The state éhgineer shall also inquire into the relation which hydraulic 
mining bears to the navigation of the rivers, and to their carrying eapacity ; 
to inquire into the question of the flow of débris from the mines into the 
water-courses of the state ; to ascertain the amount and value of agricultural 
lands and improvements which hâve been covered ujp or injured, by the over- 
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flow, or deposit of débris coming from the hydraulic and other mines in the 
Sacramento valley ; and to devise a plan whereby the injuries oaused thereby 
can be averted, without interfering with the working of such minea." 

This, like the action of congress before considered, does not pur- 
port to authorize the acts complained of, or recognize in any way 
their legality. It recognizes the résulta of the action of défendants, 
and others engagea in the same business, as constituting injwries, so 
serious in their character as to require the state to afïord some rem- 
edy in addition to the civil remédies afforded by the law; and it 
Bought to devise a plan -whereby thèse injuries might "he averted 
without interfering with working the mines." It nowhere said that 
thèse acts were lawful, but it expressly calls them by the proper légal 
name, "injuries," which, ex vi termini, imports that they are unlaw- 
fui, or otherwise they would only be damnum absque injuria. An in- 
jury is "a wrong or tort." Bouv. Law Dlct. It nowhere provides or 
intimâtes that any plan devised should take away, or be a substituts 
for, the civil remédies already provided by the Code in section 3491, 
as follows: "The remédies against a public nuisance are: (1) in- 
dictment or information; (2) a civil action; (3) abatement." 

Sec. 3493 : "A private person may maintain an action for a pub- 
lic nuisance, if it is specially injurious to himself, but not otherwise." 

To repeal or limit the express provisions of the Code defining nui- 
sances, and providing remédies for them, requires eomething more 
than an effort to "avert" the injuries by additional means. There 
must be "express authority of a statute," and a valid one, to take 
away the character of a nuisance from the acts which would other- 
wise necessarily be a nuisance in fact and in law; We find no such 
express authority, and none can reasonably be inferred or implied 
from any statute of the state, or from ail thè statutes brought to our 
notice taken together. The effort of thé législature in thèse statutes 
was to "avert," not to render lawful, thèse nuisances — to prevent the 
acts in question from producing a nuisance. Thèse statutes con- 
cerning nuisances, under the constitution, cannot thus be repealed by 
implication by other laws having no référence to the subject. Every 
law passed under the limitations imposed on the législature by the 
state constitution must relate to a single subject. which mùst be ex- 
pressed in its title. 

Undoubtedly, mining is an important industry in the state of Cali- 
fornia, and the state may, very properly, take any lawful ineasures 
within its power to encourage it, to the fuU extent, that it câ,n be car- 
ried on without iujury to or the destruction of other industries or 
other rights, also important. It became patent tô the most éàsua,l 
observer that some plan must be devised by which hydraulic mining 
could be carried on without injury to the agrioultural régions in the 
vaUeys, and without obstructing or déstroying the usé of thë navi- 
gable waters of the state, or, in other words, without creâtiug a griéV- 
ous nuisance in the valleys below, or else that such mining must be 
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stopped. There was no other alternative. It was therefore import- 
ant to the interests of the state, if possible, to adoptthe first alterna- 
tive, and the législation referred to was simply design,«d to authorize 
the devising and carrying ont of some plan by means of which the 
business of mining could be suceessfuUy pursued without creating or 
further continuing thèse nuisances. Its manifest purpose was to 
"avert" or obviate, notto awé/iome, the nuisance — to devise andcarry 
out a plan by which no nuisance would be created, so that ail branches 
of industry might be harmoniously carried on together without in- 
jury to eaeh other. This was a perfectly natural and legitimate ob- 
ject, and not at ail inconsistent or incompatible with the idea that if, 
■ notwithstanding thèse efforts, mining should still continue to be car- 
ried on in such a way as to create or continue a nuisance, the stat- 
utes relating to nuisances and the remédies provided should still be 
applicable. This législation is entirely consistent with the continu- 
ance of thelaws and remédies relating to nuisances; and those laws 
cannot be regarded as repealed, superseded, modified, or limited by it. 

Numerous cases hâve been cited from the English chancery re- 
ports, largely in relation to the sewage of large cities, towns, or other 
organizations having the matter in charge, where thèse bodies hâve 
been authorized by acts of parliament to construct sewers and dis- 
charge their sewage into the streams, which when constructed created 
' nuisances to lands below ; and in ail such cases it bas been held that 
they took npthing by implication, but must be limited to the acts 
clearly authorized; and that if they could not accomplish the desired 
object by the acts expressly authorized without creating a nuisance, 
they would be restrained. Although parliament, being omnipotent 
in its législative capacity, could authorize nuisances, or the taking of 
or injury to private property without compensation, it was always cau- 
tions not to do so, and the courts were still more careful not to im- 
ply or infer authority to create nuisances not clearly given in terms 
by the act. The following are some of the cases referred to : Atty. Gen . 
V. Golney Hatch Lunatic Asylum, L. E. 4 Ch. App. Cas. 153; Clowes 
Y. StaJ'ordshire Potteries Water-works Co. L. E. 8 Ch. App. Cas. 125; 
Atty. Gen. v. Birmingham, 4 Kay & J. 528; Atty. Gen. v. Leeds Corp. 
rjj, E. 5 Ch. 583. But if we are mistaken as to the purpose and effect 
of the state législation, considered and relied on by défendants, the 
state had no constitutional power to authorize the acts complained 
of, and any statute designed to effçot that object is void., 

The old constitution of California provided that "no person shall 
* * * be deprived of life, liberty, or property, without due process 
of law, nor shall private property be taken for public use without just 
compensation." Article 1, § 8. And the fourteenth amendment to 
the constitution of the United States puts a similar limitation upon 
the powers.of the states. Sections 13 and 14 of article 1 of the new 
constitution of California, 1879, continues thèse provisions — the latter 
inhibition being in the following language: "Private property shall 
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not be taken or damaged for public use without just compensation hav- 
ing hecnfirst made to or paid into court for the owner," etc. And ar- 
ticle 12, § 8, provides that "the exercise of the police powers of the 
state shaîl never be so abridged or construed as to permit corporations 
to conduct their business in stick a manner as' to infringe the rights of in- 
dividuals or the gênerai well-being of the State." 

The défendants allège in their answers that they hâve taken and 
held adverse possession, for the purpose of discharging and deposit- 
ing their débris, in common with ail the other miners upon the rivera 
above, of 125 acres of complainant's land, until they hâve aequired a 
title by adverse possession; and the évidence shows that 25 square 
miles or more of other private lands are in the same condition, and 
that, but for the levées built by the citizens of the city of Marysville, 
and the citizens of Yuba and Sutter counties, and the one built by the 
miners themselves, the whole surrounding country, for an indefinite 
distance, would necessarily bave been, and that by future floods, 
breakage in the levées, and additiohal accumulation of thèse deposits 
they are hereafter liable to be, placed, to a greater or less estent, in 
a similar condition. It is not pretended that there bas been any com- 
pensation paid, or that the ownèrs of thèse lands hâve been deprived 
of them or of their use, or that they hâve been thus appropriated by 
the défendants for their own use by virtue of any légal proceedings of 
àny kind, or by virtue of any authority other than their own will and 
. pleasure, and the license claimôd to bave been impliedly given them 
by the législation of congrèss, and of the state législature, already 
«ônsidered. New, is not this a depriving the owners of their lands — 
their property — or at least damaging their property, both without due 
process of law and without compensation ? If so, then the législation 
of the state of California, if any there be, intended and purported to 
make the acts complained of valid, are absolutely void, as being in 
■direct contravention of both the constitutions of the United States and 
the state of California; and theycannot make the acts of défendants 
lawful, or in any way affect the rights of the complainant. 

That Buch acts of appropriation violate thèse provisions, is settled 
by the suprême court of the United States in Pumpelly v. Green Bay 
Go. 13 Wall. 181. This case arose ont of the fiooding of complain- 
ant's land, by means of a dam constructed for the purpose of improv- 
ing the naviga,tion of Fox river, — mânîf estly a lawful public lise, clearly 
within the power as well as the duty of the state, if perfornied in a 
lawful manner, — under the authority of a statute of Wisconsin, the 
constitution of which state contained à provision similar tô that of 
one of the provisions now under considération. After a fulldiscus- 
sion of the question, and examinatiori of authorities relied on to sus- 
tain the validity of the aet, Mr. Justice Miller, spèàking for the court, 
says: 

"But we are of opinion that the denisions referred to Uave gone to the 
«ttermost limitof sound judicial construction in favor of this principle, and, 
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in some cases beyond it, and that it remains true, that, wliere real estate îs 
actually invaded by superinduced additions of water, earth, sand, or other 
material, or by having any artiflcial structure placed on it, so as to effectually 
destroy <yr impair its usefulness, it is a taktng, within the meaning ol the con- 
stitution, and that tliis proposition is not in conflict with the weight of judi- 
cial authority in this country, and certainly not with Sound principle." 

See, also, Cooley, Torts, 569, and cases cited. And, again, on page 
182: 

"We do not think it necessary to consume time in proving that when the 
United States sells land hy treaty, or otherwlse, and parts with the fee by 
paient, without réservations, it retains no right to take that land for publia 
%ise without just compensation, nor does it confer such a right on the state 
within which it lies; and that the absolute ownership and right of private 
property in such land is not varied by thefact that it bordtrs on a navigable 
stream." 

Such use, therefore, as défendants make, or daim to make, of com- 
plainant's land, is a taking, a fortiori, a damaging of the property of 
complainant within the meaning of the several constitutional provis- 
ions, state and national, cited. The case of Eaton v. B. C. é M. R. 
R. 51 N. H. 510, is also a very strong case to the same effect, in which 
the court reviews the authorities, and discusses the question with re- 
markable ability. 

Coneeding, then, that such use of thèse lands for depoait of mining 
débris is a public use, still the législature, under this constitutional 
provision, could not make it lawful without taking them upon due 
process of law, and upon full compensation first paid. If the use is 
private, merely, as complainant confldently insists, not without rea- 
son, and with authority to support the position, then they could not 
be taken at ail without the consent of the owner; for there is no au- 
thority in the constitution or laws of the country to compel one man, 
unwillingly, to surrender his property for the use of another, either 
with or without compensation. So, also, thèse défendants, or the prin- 
cipal ones, are corporations, and the business of thèse corporations is 
mining, and nothing more. They would, therefore, seem to fall within 
the inhibition of the provision that the "police powers of the state 
shall never be so abridged or construed as to permit corporations to 
conduct their business in such manner as to infringe the rights ofindivid- 
ua.ls or the gênerai well-being of the state." Do not thèse défendant 
corporations so conduct their business of mining as to infringe the 
rights of the complainant, and a great many other individuals, and 
even the well-being of the state? And if their acts, in such conduct 
of their business, are attempted to be authorized by the législation of 
the state, are not the "police powers of the state so abridged, or con- 
strued," by such législation as to permit the inhibited acts? If so, 
it must be void on this ground also. It may be that this provision 
was aimed at infringements of rights of this very kind. If not, to 
what injuries can it be more appropriately applied ? 

Again, so far as any législation is concemed that would attempfe 
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to authorize the filling up of the navigable rivera and bays of the state, 
to the destruction or material injury of their navigation, it must be 
void for want of power on other grounda. We hâve seen that the title 
to the soil under the navigable watera of the state, immediately con- 
nected with the océan, and within the ebb and flow of the tides, is in 
the state. Pollard's Lessee v. Hagan, supra. In the case of fresh- 
water rivers, however, above the ebb and flow of the tides, not in a 
proprietary sensé: in such waters the proprietary right to the soil 
under the water is, ordinarily, in private parties, (Jones v. Soulard, 2é 
How. 65; Smith v. City of Rochester, 92 N. Y. 463; Chenango Bridge 
Go. V. Pcdge, 83 N. Y. 185;) but whether in the state in a proprietary 
sensé or not, the title is, nevertheless, in the state, in a govemmental 
sensé, as a part of its sovereign domain — a part of its municipal sov- 
ereignty— held in trust for ail, to protect, préserve, and improve for 
the purposes of navigation, and the benefits of commerce, and not 
otherwise. 

There are two sensés in which the rights of the state are to be con- 
sidered, one proprietary, and the other governmental : proprietary, 
as where the state owns an absolute fee in the land in the same man- 
ner and sensé, with the same rights and powers, as an individual 
owns his land; and governmental, as where the title is held in trust 
for the use of the public, such as highways, navigable streams, etc. 
The former is aliénable, the latter inalicnable. If the state can be con- 
sidered as holding a proprietary interest in the soil, under navigable 
fresh-water rivers, stiU, the aliénation of such proprietary interest 
would, necessarily, be subject to the inaliénable sovereign right of the 
state to control it for the proper public uses and trusts for which it 
is held in the interest of commerce, and of ail the people. Smith v. 
City of Rochester, 92 N. Y. 477, 478. Says the court, by the chief 
justice, in that case, citing as authority Martin v. Waddell, 16 Pet. 
367 : " While a sovereign may convey its proprietary rights, it cannât 
alienate its control over navigable ivaters without abdicating its sover- 
eignty." Id. 484. Again, quoting Judge Earl in Chenango Bridge Co. 
V. Paige, 83 N. Y. 178, the court says : "The législature, except under 
the power of eminent domain, upon making compensation, can inter- 
fère with such streams only for the pnrpose of regulating, preserving, 
and protecting the public easement. Further than this, it has no more 
power over fresh-water streams than over private property." Id. 485. If 
the législature cannot interfère with such streams for purposes other 
than those mentioned, it certainly cannot authorize them to be filled 
up with débris from mines, or otherwise, to the destruction of the 
public easement — the right of navigation. The title in such cases, 
especially to navigable waters extending to the océan, is held, not 
merely for the benefit of citizens of the state, but also for the uses of 
Interstate and even foreign commerce, and the benefit of the peo- 
ple of ail the states interested in commerce among the several states, 
v.l8,no,14— 50 
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and with foreign nations. Such is the doctrine established by tlie 
aiithoritiea. , 

The admission of California into the Union was "upon the express 
condition," provided in the act for admission, that "ail the navigable 
waters within the said state shall be common highways, and forever 
free as well to the inhabitants of said state as to the citizens of the 
United States, without any tax, impost, or duty therefor." 9 St. 452, 
453. In the Wheeling Bridge Case, commenting upon a similar pro- 
vision in the compact between Virginia and Kentucky, afterwards 
sanctioned by eongress, the suprême court says: 

"And they expressly sanctioned, the compact made by Virginia with Ken- 
tucky at the time of its admission into the Union, ' that the use and navigar 
tion of thé river Ohio, so far as the territory of the proposed state or the ter- 
ritory that shall remain within the corainonwealth hes thereon, shall be free 
and common to the citizens of the United States.' Now an obstructed navi- 
gation cannot be said to befree. * * * This compact, by the sanction of 
eongress, lias beoome a law of the Union. * * * No state law can hinder 
or obstruct the free use ofa license granted underan aot of eongress [a license 
to a vessel to navigate the waters of the United States.] Nor can any state 
violate the compact, sanctioned as it has been, by obstructing the navigation 
of the river.» 13 How. 565, 566. 

The provision in the act of admission may not be valid as a mère 
compact between the United States and the new state, but it is valid 
as an act of eongress passed by virtue of its constitutional power to 
regulate commerce among the states and with foreign nations, and 
its authority to establish post-roads. Pollard's Lessee v. Hagan, S How. 
224, 225, 229, 230. In thei Wheeling Bridge Case, as we hâve seen, 
the dourt says : "The compact, by the sanction of eongress, has become 
a law of the Union." 13 How. 566. 

The conditions thus imposed upon California by the act of eongress 
admitting her into the Union canûot be lawfully violated by obstruct- 
ing, much less destroying, the navigation of her rivers and bays for 
purposes having no relation to facilitating navigation or commerce. 
The power of eongress to regulate commerce between the states would 
also, doubtless, enable it, by proper législation, independent of thèse 
conditions imposed by the act of admission, to prevent the state from 
destroying or obstructing, or authorizing the destruction or obstruc- 
tion of, the capacity for navigation of her navigable waters. If Cali- 
fornia can lawfully authorize, and if she has authorized, the acts com- 
plained of, as is argued by défendants, then, as was said in regard to 
the United States, the whole navigable waters of the rivers and bays 
of the state may be iilled up, and their navigability be utterly destroyed ; 
and if they are not so filled, it will be because of a want of physical 
capacity, and not becaûse it is unlawful to do it. But we are satisfied 
that neither eongress nor the législature of California has attempted 
to legalize those acts, and that neither has the constitutional power 
to do it. Neither can one, by supplementing the acts of the other, 
effect this purpose. Both are without power to do it ; and each with- 
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out power to add anything to the powers of the other. The acts com- 
plained of are therefore clearly unlawful; and the sending down and 
deposit of their débris in the rivers, navigable or otherwise, by the 
défendants, in the manner stated, to the injury of property-owners 
and the public, constitutes both a public and private naisance, by 
whioh complainant bas heretofore sastained) he is now sustaining, and 
lie is hereaf ter likely, even morally certain, sooner or later to sustain, 
spécial injury. 

Défendants next claim a right to do the acts complained of by pre- 
scription. Section 1007 of the Civil Code provides that "oocupying 
for the period prescribed by the Code of Civil Procédure ,as sufficient 
to bar an action for the recovery of property, oonfers a title thereto, 
denominated a title by prescription, ^hich is sufficient against ail." 
It does not define what acts shall constitute such oceupancy, or nnder 
what précise circumstances the title by prescription would arise, or, 
in other words, does not define the term "prescription. " The statute 
really does nothing but fix the time at which a title by prescription 
shall vest, which was not very definite under the common law, but 
leaves the circumstances which constitute prescription to be determ- 
ined by the settled law of the land as it stood before the Code. This 
is ail the Code says, in terms, upon prescription. But at common 
law, no right could be acquired by prescription to commit, or continue, 
a public nuisance. In the words of Mr. Wood : "The law is that no 
length of time can prescribe for a public nuisance of any description." 
Wood, Nuis. 81, 30, 790-792. Or, as stated in Cooley, Torts, 613: 
"It is a familiar prineiple that no lapse bf time can confer the right 
to tnaintain a nuisance as against the state." The authorities to this 
effect are numerous and uniform. But even if it were not so, the ex- 
press provisions of section 3490 of our Civil Code, "No lapse of time 
can legalize a public nuisance amounting to an actual obstruction of 
public right," establishes the.same rule, so that it is not open to ques- 
tion in this state. In this connection, after stating that a right oan 
be acquired by prescription when a nuisance is purely private, and 
ooncems only the one person, or the few who are injured, Judge Cooley 
observes : "There still remains the case of a public nuisance not com- 
plained of by the state, but by those to whom it works a peculiar in- 
jury ; and whether the right to maintain it, as against such persons, 
can be gained by lapse of time, maypossihly be open to some question ;" 
but after considering the point, he announces his conclusions as fol- 
lows: "On the whole, the better doctrine would seem to be that the 
acquisition of rights by prescription can bave nothing to do with the 
case of public nuisances, either where the state or where individuals 
complain of them, " citing a large number of cases wherein the doc- 
trine is recognized and stated, if the point was not necessarily in- 
volved or decided. Id. 613, 614. 

And "a uniform consensus of such judicial expressions of opinion," 
even though not absolutely neceâsary to the décision of the case. 



788 FEDERAL BBPOHTEB. 

"especially where accepted by able and approved text-writers, and nol 
contradicted by a single direct décision, is as bigh évidence oî a doc- 
trine or rule of law as cari be found. " Santa Clara Co. v. Southern 

Pac. R. Co. 18 Fbd. Ebp. 423, and 9 Sawy. . Wood also states this 

to be the rule, citing the authoritieg, pages 791, 792. In Mills v. 
Hall, 9 Wenid. 315, Sotherland, J., said: "Admitting that defend- 
ant's dam bas been ereeted and maintained more than twenty years, 
and that during the wbole of that period it bas rendered the adjacent 
country unhealtby, sueh a length of time ean be no défense to a pro- 
ceeding on the part of the public to abate it or to an action by any in- 
dividualfor the spécial injurij whioh he may hâve aufferedfrom it. 8 Cow. 
152, 153; 4 Wend. 9, -25." Among other cases, Wood cites Reg. v. 
Brewster, U. C. 8 0. B. 208, where a large tract of country and a public 
high-way had been flooded and noxious gases issuing from it were pro- 
ducing disease. A prescriptive right to maiutain the dam having 
been set up, the cbief justice, in deciding the case, said: "It was 
urged atthe trial that the dam had been ereeted for more than twenty 
years. For the purpose of establishing an easement affecting private 
rights sf others this would be sufificient, generally speaking, but it is 
not so when the conséquences of this ad are a publie nuisance." And 
Rhodes v. Whitehead, 27 Tex. 304, in which it was held that no pre- 
scriptive right could be acquired to maintain a public nuisance, and 
if a private party should suetain spécial injury, by such public nui- 
sance, it is a private nuisance also, and the party injured could main- 
tain the action. "The reason is, that, being a public offense, it is un- 
lawful in its inception and in its continuance, and being unlawful to 
the public in its aggregate capacity, it can never become lawful by 
any length of exercise against the individual members of the public." 
He tben adds : "The doctrine of thèse cases, (the last two cases oited,) 
although reached without any very elaborate process of reasoning, 
and without any partioular thought as to the resuit, nevertheless em- 
bodies the law as recognized in the courts of this country, and is sup- 
ported by principle and authority." Wood, Nuis. 792. 

We hâve no doubt that the rule thus stated is correct, and we so 
hold. In the case of a mère private nuisance of the kind in. question, 
by continuing itunder the proper conditions recognized by the law for 
the prescribed period, a right becomes vested by prescription, and, 
thenceforth it is in itselflawfuL But in the case of a publie nuisance, it 
never becomes in itself lawful. It is not unlawful as to the whole pub- 
lic, and lawful as to its constituents, or a part of its constituents. 
It is absolutely and whoUy unlawful. The act being unlawful, a pri- 
vate party sustaining spécial damages from the nuisance-^from the 
unlawful aot — gains a status whioh enables him to maintain a private 
action for suoh injury. When a private person thus obtains a stand- 
ing in court, by reason of his having suffered spécial damages, al- 
though he can only maintain his suit for an injunction on that ground, 
yet the court grants relief, not solely because the nuisance is private 
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so far as he is coneerned, but because it is public, and the relief will 
benefit the public. Such appears to be the doctrine of the suprême 
court as declared in M. é M. R. Co. v. Ward, 2 Black, 492. Says 
the court: 

"A bill in equity to abate a public nuisance, jrîfcd by one w/io nos sustained 
spécial damages, has sucoeeded to the former mode în England of an infor- 
mation in chancery prosecuted on hehalf of the croum to abate or enjoin the 
nuisance as a préventive remedy. The private party sus» rather as a publia 
prosecutor than on his own account; and unless tie shows that he has sus- 
tained, and is still sustaining, individual damage, he cannot be heard. He 
seeks rediess of a continuing trespass and wrong against himself, and acts in 
behalf of ail others who are or may be injured." 

The présent case affords a striking illustration of the hardship and 
■wrong that would resuit to private parties if any other rule should 
prevail. In the case of such a wide-spread public nuisance, where it 
is unlawful and cannot be prescribed against as to the injured public, 
why should any one private citizen — one of the constituents of that 
public — at the péril of losing his right by mère fallure to sue, be.com- 
pelled to take upon himself the burden and expansé of a litigation which 
the public neglects to institute, and which would be as bénéficiai to the 
public as to himself, and as necessary to its well-being as to his own ? 
"What is everybody's business is nobody's business," and time fiies 
while one is waiting for another; or, in the language of Lord Mans- 
piELD, speaking upon the same point in a private action, Polkes v. 
Chad, 3 Doug. 340 : "The length of time is not a bar. It is a pub- 
lic nuisance which may increase every hour, and it is nobody's busi- 
ness to prosecute." See, also, Hatch v. W. I. B. Co. 1 Sawy. 147; 
[6 Fed. Rep. 326, 780.] In this particular case, a single individual, no 
matter how great his injury, might well shrink, and would be very like- 
ly to shrink, alone and unaided, from undertaking so Herculean a task 
as is required for the vindioation of his rights ; and, in fact, ail of the 
thousands interested did shrink from the burden until an organized 
eombination of private citizens, suffering spécial damages and fear- 
ing greater, residing in Several counties, came to the support of indi- 
vidual members of their number, of whom complainant is one, and a 
représentative one. We think, and so hold, that no right by pre- 
scription, either as against the public, or complainant as oiie of the 
public, has been, or could be, vested in défendant» that cah defeat 
this suit. 

If wrong upon the last point discussed, and a valid prescription 
may arise eo as to eut off the tight of action of a private party re- 
ceiving spécial damage from a public nuisance, or considering the 
nuisance complained of as private merely, •we think that no valid 
prescriptive right, as against the complainant, is satisfactofily shown 
to hâve attached. According to Greenleaf : "In orderthat the enjoy- 
ment of an easement in another's land may be conclusive of the right, 
it must hdve been adverse; that is, under daim of title uith knowl' 
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edge and acquiescence 0/ the owners of the land, and unûiterrupted; 
and the burden of proving this is on the party claiming the easement. If 
he leaves it doubtful whether the enjoyment was adverse, known ta 
the owner, and uninterrupted, it is not conclusive in his favor." 2 Greenl. 
Ev. § 594. The enjoyment must be not only adverse, but continuous, 
and without increase or change to the greater injury of the owner, for 
the entire period, to vest theright; and "knowledge" means, not only 
knowledge on the part of the owner of the act of occupation and en- 
joyment, and of the party occupying and enjoying, but also knowl- 
edge that the party in f act daims the right of enjoyment adversely to him 
of the estate thus claimed in the property. "There muet hâve been 
such a use of the premises, and such damages, as will raise the pre- 
sumption that the plaintiff would not bave submitted to it unless the 
défendants had acquired a right so to use it." Grigsby v. Clear Lake 
Water Co. 40 Cal. 406. 

The définition of acquiescence, applicable to prescription, given by 
one of complainant's counsel, who has examined and analyzed the 
authorities with very great élaboration and ability, we think correct, 
and is as folio ws : 

"Acquiescence is conduct recognizing tlie existence of a transaction, and 
intended, in some extent at least, to carry the transaction, or permit it to be 
carried, into eflect. Acquiescence must necessarily exist while the transac- 
tion is going on from wLich a right of action would otherwise arise, and Its 
opération necessarily is to prevent a right of action from thus arising, and 
not to defeat the right after it has arisen. Mère delay, therefore, — mère suf- 
fering time to elapse, — ^^without doing anything, is not acquiescence, although 
it may be évidence, and sometimes strong évidence, of acquiescence. " 

This définition is substantially that found in 2 Pom. Bq. Jur. § 
965, as derived from the authorities there cited. 

The value and probative force of mère delay— the suffering of time 
to elapse without bringing suit — as évidence to establish the fact of 
acquiescence, dépends largely upon the circumstances and condition 
of things in view of which the delay occurs. For example : In the 
ordinary case of the flowing of a party's land by an adjoining or neigh- 
boring proprietor, where the parties are in daily and fréquent Per- 
sonal intercourse, the quiet submission to the wrongful flooding for 
the period prescribed, without objection or remonstrance, where the 
wrong and the wrong-doer are necessarily well known to the party 
injured, and where a personal remonstrance must naturally be ex- 
pected, would furnish very persuasive évidence of acquiescence. But 
under other circumstances it might hâve very little probative force. 
In this case, the évidence indicates that in and prior to 1862, when 
the covering of the lands bordering on the Yuba first began, there 
were as many, at least, as 10,000 miners or more — défendants' wit- 
ness, O'Brien, a witness well informed on the subject, Says 30,000 — 
at work on the Yuba and its tributaries, ail discharging the deferi* 
resulting from their wasbing into thèse streams. And although hj'- 
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draulic mining appliances were then of an inferior character, and 
the "Monitors" and "Little Giants" now in use had not developed 
their enormons excavating powers, the défendants claim that the 
greater number of minera at work upon the surface, where the ma- 
terial was lighter, more friable, and more easily dissolved and carried 
away, were nevertheless enabled to send a much larger atnount into 
the streams than is possible now. The miners were then, and they 
now are, scattered over a région, and pursuing their mining vocations 
at varions points, in a territory as large as the smaller of our states, 
at a distance of from 15 to 60 or 75 miles or more from the parties, 
or many of them, suffering injuries from their opérations. The par- 
ties immediately suffering, past and présent, and threatened with 
future injuries from the acts of défendants, are the inhabitanta of 
four or five counties, engaged in mercantile, mechanical, mantifac- 
turing, and agricultural pursuits, at a great distance from the par- 
ties committing the nuisance, who réside in other counties. Long 
before the débris reaches the valley below, that comin'g from any 
particular mining opération becomes mingled in an indistinguishable 
mass with that coming from other mines independently and severally 
worked by other parties. No spécifie part of any in jury can possibly 
be traced to any particular mine. The miners aregenerally nomadic 
in their habits, — at least they were until recently; and when this' 
nuisance began they were coming and going from day to day, — an 
eVer-changing body of trespassers. 

In the first suit to restrain th^e nuisances which reached the su- 
prême court of this state, and the only one in which the point has 
yet been decided by that court, it was held that parties working mines, 
severally, and independently of eaoh other, but contributing to the 
nuisance, could not be joined as défendants, thus denying ail practi- 
cal légal remedy to parties injured by the nuisance. Keyes v. Little 
York G. W. é W. Co. 63 Cal. 724. Under such a ruling, certainly, 
delay in bringing a suit should hâve little force as évidence of ae- 
quiescence. A suit against a single trëspasser would be utterly use- 
less to proteot one's rights against presciiption. Is every property 
holder along the Yuba, Feather, and Sacramento rivers bound to as- 
certain, or can he be presumed to know, every miner in. the mount- 
ains who is contributing to the nuisance by which he is injured or 
threatened, and presumed to know that he does it under an adverse 
claim of right?and if he fail to ascertain the trespassers, and com- 
mence a suit against them ail, separately, within the period prescribed 
by the statute of limitations, is an acquiesoence in thenuiBance to be 
inferred as to every one not sued in stièh sensé as to give'effeet to f» 
prescriptive right? It would obviously be impossible tomaintain 
one's rights under such a rule; and it would be preposterbus to 
hold that such a rule exists. The law was never so unreasonable 
and absurd as to require such vigilance, or such efforts to préserve 
one's vested rights from the wrongful aggressions of a large number 
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of distant, îndividual, and concurrent, thougb not joint, trespassers, 
and especially if each mùst be sued separately, as must undoubt- 
edly be tbe case in an action at law for trespass. 8 Sawy. 628; [S. 
G. 16 Fed. Ebp, 25.] Tbe number of minera bas gradually less- 
ened, and tbe business, since tbe nuisance commenced, bas finally 
been concentrated in fewer hands ; but tbe diffioulties suggested still 
exist. There bas been a cbange, not in principle, but only in degree. 
It is true that, technieally speaking, tbis suit can only be maintained 
on account of the injuries already sustained and now being sustained 
by complainant himself, and tbose still tbreatened and imminent. 
But the case of tbis complainant is tbe case of every otber property 
owner, individually, witbin tbe large territory aflfected, and the range 
of the effect and influence of tbe nuisance complained of. If be can- 
not maintain tbis suit, tben no otber of thèse victims in common 
can. Althougb tecbnically the suit is only bis, both in fact and in 
substance, it is not bis alone. It is a public suit, in which ail who are 
injured are interested, and to the expense of whicb tbey contribute. 
It bas been earnestly urged that tbe complainant pays but a small 
sbare of the expense; and that it is not bis suit, — tbat be is a mère 
instrument for procuring j urisdiction. The same may be said of any 
suit that any otber party sbould bring, exoept, perhaps, as to the 
matter of jurisdiction, and as to that, it was the right of tbe parties 
to sélect a non-resident prosecutor if deemed more to tbeir interest 
to do Bo. The testimony shows that the expenses of tbis suit are 
paid by the anti-debris association, composed of the citizensof prob- 
ably four or five counties affeoted by the nuisance; as Yuba, Sutter, 
Yolo, Sacramento, and doubtless part of Placer, the counties them- 
selves also contributing ; and that the expenses of tbe défense are 
paid by tbe "Miners' Association," composed of citizens of, and par- 
ties interested in, the several mining counties affected. 

It is, therefore, disguise it as we will, or tecbnically call it what 
we may, and tbere can be no disputing the fact, a suit between tbe 
mining counties and valley counties interested in the great questions 
presented for décision. In view of tbe facts, is it not apparent tbat 
neither Woodruff nor any otber one man, however large his property, 
could afford, unaided and alone, to enter into tbis litigation against 
the combined mining counties to redress bis private grievances? 
Woodrufï's interests involved are by no means insignifieant, no mat- 
ter how much may bave been said to belittle them. His block of 
stores, built on one of tbe most eligible business locations in Marys- 
ville, at a cost of at least somewbere between |40,000 and $60,000, 
his nearly 1,000 acres of farming land — among tbe best in tbe state — 
in Sutter county, called tbe Hock Farm, and his Eliza tract of over 
700 acres on tbe opposite side of tbe river, in Yuba county, and upon 
wbicb a little settlement, embracing business bouses and a public 
regular steam-boat landing, once existed, of which 125 acres in tbe 
aggregate on tbe two tracts are conceded to bave been already de- 
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stroyed, certainly constitute an estate of no inconsiderable value. Yet 
it would manifestly, from what appears in this case, be better foi' 
hira, pecuniarily, to see the whole absolutely destroyed, than alone, 
unaided by others, to attempt to maintain this litigation. And if bis 
interests are not sufficient to justity tbe contest, wbat other one man in 
the district could afford to make the effort ? Thèse f acts are ref erred 
to as legitimately bearing upon this question of the effect of mère 
delay as évidence of acquiescence. A man may well delay, or even 
décline, to seek redress for his wrongs from the neceseity of the case, 
because he is conscious of an absolute inabîlity to cope with the 
■wrong-doer, or because he would suffer more in seeking a remedy than 
by succumbing to the wrong, and not because he acquiesces in the 
injury, or in any sensé recognizes the validity of the adverse claim. 
To succumb to an overpowering force, is not necessarily to acquiesce 
in the wrong inflicted by it. One may well submit from necessity to 
what be cannot help without admitting, but still denying, the right 
set up by an adverse claimant. The mère delay, then, of Woodruff, 
or any other sufferer from the nuisance complained of, has very much 
less significance and probative force as évidence to establish acqui- 
escence in the wrongs committed by défendants, within the meaning 
of that term as used in the law as an élément in a title or right ac- 
quired by prescription, than a neglect to sue in the example first given. 
One may delay because he assents to and acquiesces in the adverse 
claim, while the delay by the other may well resuit from his in- 
ability to cope with the wrong-doers, while he dénies their right and 
spurns their adverse claim. 

The situation of complainant with référence to the expense and 
other obstacles referred to in the way of obtaining redress for the in- 
juries suffered from the nuisance, and of every other party in a po- 
sition to be similarly injured by it, was suflSciently discouraging 
and obvious to account for any delay that has accrued in bringing 
suit, without supposing that he or they acquiesced in any adverse 
claim that might hâve been made by défendants to an easement in 
their property and a right to commit the nuisance. There has been 
no évidence brought to our notice tending to show an assent to or 
acquiescence in any right claimed by défendants to the easements 
now set up as a défense, other thatt a mère delay to commence suit. 
Nor is there any évidence, other than the mère fact that défendants, 
in common with other miners, hâve continued to discharge their min- 
ing débris into the streams below their mines in the mountains, or that 
défendants ever, while the time for prescription is claimed to hâve 
been running, or even before litigation was actually moved, claimed 
adversely an easement in or any right to bury the lands of complain- 
ant and others with their débris. In our judgment, the mère fact that 
défendants, in common with hundreds or thousands of other miners 
in like situations, hâve poured their débris into the rivero 50 miles 
away, and that it has unavoidably, by the natural currents of the 
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streams, been carried down, and found its way to, and been discharged 
upon, the property of complainants and others, to their great dam- 
age, is not sufficient évidence of an open, notorious, adverse claim to 
an easement in the landa to avail défendants ; and that an adverse 
claim is not so distinctly and unmistakably brought to the knowledge 
of oomplainant and others injured by such means alone as to set the 
time for prescription running. We do not think, under the cireum- 
stanoes, fchat oomplainant and others similarly situated should be 
presumed to know that the parties committing the nuisance were do- 
ing it under a claim of right adverse to them; especially so, as there 
is really no . substantial or even plausible ground under the laws of the 
State upon which ta base such a claim. Such a claim would be purely 
arbitrary and tortious. 

Besides the want of other évidence of an adverse claim, and of 
knowledge of such claim brought home to oomplainant, there is évi- 
dence to the contrary. Within the last five years, as we hâve seen> 
the miners of their own motion spent $85,000 in building a levée eight 
miles in length along the line of high land on the south side of the 
river from the Hedges grade to the foot-hills, of which sum défend- 
ants contributed 80 per cent., for the very purpose of confining their 
débris to the présent bed of the river between the levées and prevent- 
ing it from spreading over the adjacent country, including the Eliza 
tract, upon which it would. necessarily flow on that side if the land 
were wholly unprotected. If the défendants, then, made an open, no- 
torious, adverse claim of right against the oomplainant and others 
similarly situated, why incur this great expense to protect land which 
they had a right to cover ? Was it from pure benevolence ? Or were 
they not moved rather bya oonsciousness that they were committing 
a nuisance, which, unless obviated, must sooner or later necessitate a 
suspension of their opérations by an appeal to the courts for redress '? 
Which is the more reasonable hypothesis ? So, also, the oomplainant, 
in connection with other property owners similarly situated, from the 
time when it became apparent that they must suffer from the accu- 
mulation of débris instead of allowing the miners to pour their débris 
upon other lands not j'et destroyed or covered, constructed levées for 
the purpose of excluding it. And they bave ever since, from year to 
year, taxed themselves upon their property to an amount equal to or 
even greater than the whole ordinary net incomes of such property. 
There was an earnest, continued effort to protect themselves by means 
other than the almost impractioable and hopeless task of stopping the 
work of so large a number of miners by légal process. 

But this action and forbearance is not necessarily inoonsistent wi. a 
the idea of non-acquiescence in the claim of an easement now set up. 
Thepeople injured, including oomplainant, had a right, if possible, to 
protect themselves by other, and in view of the circumstances to tliem 
apparently more praeticable and advantageous, means than légal pro- 
ceedings, — means which should be cogapatible with a continuance of 



WOODKOFF V. NORTH BLOOMPIELD GEAVEIi MIN. CO. 795 

mining, and which would, therefore, be less injurious to the minera 
themselves. They alsohad a right to wait and see the effect of their 
efforts, without préjudice to their right toadopt proper légal remédies 
in the end if their other efforts made should not prove effective. It 
ia a matterof public notoriety with which everybodyin the state must 
be f amiliar, and to which we cannot shut our eyes if we would, (Spar- 
row V. Strong, 3 Wall. 97,) that the people more immediately aSected 
by mining débris hâve for many years — from the first — oomplained 
and protested against thèse injuries, and sought législative interposi- 
tion to aid in their protection, in addition to their strenuous efforts to 
protect themselves. It is impossible to segregate this oomplainant 
and each individual miner from the large classes to which they be- 
long, and treat them with référence to this question of acquiescenee 
as isolated individuals, — as though they alone were the interested par- 
ties. But the sufferers hâve not slept on their rights in other respects. 
In addition to the drainage act already referred to, the state, at the 
instance and with the approbation at the time, doubtless, of ail eon- 
cemed, both in the valleys and the mines, expended several hundred 
thousand dollars, raised by a spécial tax under a statute afterwarda 
adjudged unconstitutional by the courts, in further efforts by impound- 
ing dams to prevent the nuisance complained of , and others of a sim- 
ilar character. Failing to obviate the nuisance by any other means, 
the citizens of the valley were at last compelled to fall back upon 
their légal rights, and invoke relief from the courts. They thereupon, 
at a reasonably early period, commenced a number of suits at différ- 
ent times, as circumstances and the difficulties encountered developed 
a necessity for them, like the one under considération, of a représent- 
ative character, in various forms and in différent courts, — some in 
the name of the people, somé in the names of counties and cities, and 
others in the names of private parties, — and thèse snits were defended 
by theminers. iire.ve8v.Li*fieForA;,cÉc.,Co.was commenced aslongago 
as January, 1 877 ; removed tothis court ; remanded to the state court, 
the order remanding having been appealed to and affirmed by the su- 
prême court, (96 U. S. 199;) and finally tried by the state court, in 
which there was a decree for complainant. The decree obtained was 
reversed on appeal in 1879, without a décision on the mérita, on 
the technical ground of mhjoinder of parties défendant. 63 Gai, 72é. 
In September, 1879, the city of Marysville commenced a suit in the 
district court of Yuba county, presided over by Judge Keyser, alleg- 
ing the same state of facts as relied on in the présent case, and ask- 
ing similar relief, in which a preliminary injunction was granted. 
Afterwards the North Bloomfield Grave! Mining Company, a défend- 
ant in that suit and also in this, with others of the défendants therein, 
filed a pétition for a writ of prohibition in the state suprême court, 
alleging that Judge Keyser was the owner of two lots in Yuba city, 
Sutter county, on the Peather river, just above the confluence ofPeather 
and Yubarivers; that "the channel of Feather river fora considérable 
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distance above respondent's land was filled up by the sand and other 
sédiment brought down by ttie Yuba river, so as to raise the bed of 
Peather river to the same height with the bed of the Yuba, and that 
the same causes which ûU up the bed of the Yuba cause sand and séd- 
iment to be carried from the Yuba into Feather river and fill up 
the channelof the same opposite to and upoii the laiids of respondent;" 
that the respondent was therefore interested in the controversy and 
disqualified to aet in the case. The suprême court so held in July, 
1881, and issued the writ. 58 Cal. 321. Peoplev. Gold Ruii,etc.,Oo. 
was commenced in July, 1881, to restrain similar nuisances on Bear 
river, in Yuba county, and tried in 1882, resulting in a decree for in- 
junctiou, — a very able opinion having been delivered in the case by 
Judge Temple, of Sonoma county, formerly of the suprême court of 
the state, — from which decree an appeal is now pending in the su- 
prême court of the state. A similar suit of Sutter Go. v. Miocène Miri' 
ing Go. was commenced in a state court in June, 1881; removed to 
this court, and remanded to the state court, where it is now supposed 
to be pending. Other suits, commenced at varions times, are pend- 
ing. 

Thèse facts, showing the early, continued, and persistent action of 
the people affected, both in a public and private capacity, by common 
efforts to seoure common relief from a common nuisance, and the 
difficulties encountered, may properiy be considered as bearing upon 
the question of acquiescenee. In view of ail the circumstanees sur- 
rounding this case, there certainly was no want of anxious vigilance 
on the part of complainant and his co-sufferers in their attempts to 
guard against and protect themselves in some form, and for a consid- 
érable time in a form most favorable to the interests of the défendants 
themselves. Having failed in their mildèr and more peaceful efforts, 
it would now be to the last degree inéquitable to hold that they hâve 
lost their rights to ail effective compulsory remédies by acquiescenee 
and prescription, and that défendants, by their long-oontinued tres- 
passes, hâve established a légal right in their lands to continue and 
augment the nuisance. 

One of the counsel for défendants, in his very able printed argu- 
ment, gives a définition of acquiescenee from Eapalje & Lawrence's 
Law Dictionary, which he seems to regard as more favorable to de- 
fendants than that of complainant's counsel. It is as foUows : "Ac- 
quiescenee — Latin, acquiesça, to rest. Acquiescenee is where a per- 
son, who knows he is entitled to impeach a transaction, or enforce a 
right, neglects to do so for such a length of time that, under the cir- 
cumstanees of the case, the other party may fairly infer that he has 
waived his right." If we adopt this définition, we shall reach the 
same resuit. Is it possible to believe, from the facts disclosed by the 
record, that the complainant in this case has neglected to impeach 
the transaction in question "for such a length of time that under the 
circumstanees of the case the other party may fairly infer that he has 
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tvaived kis right?" It seems to us that "the circumstances ofthe case" 
BTjggest the négative as the only admissible, or even possible, answer. 

In our judgment there is no suiïïcient évidence of an open, unqual- 
ified, undisguised, adverse claim to the easement now claimed by de- 
fendants in complainant's land, brought to the knowledge of the com- 
plainant during the entire period whiie the time for prescription ig 
claimed to hâve been running, but if there was any such adverse 
claim of right made, and brought to complainant's knowledge, that 
then there is no such satisfactory évidence of any acquiescence in 
such claim of right on the part of complainant as is sufficient to give 
a title by prescription within the meaning of the established and rec- 
ognized rule on that subject. Indeed, it is in the highest degree 
improbable, if not impossible, in the nature of things, that there 
should be such acquiescence. But, if otherwise, the prescriptive 
right could, in any event, only extend to the 75 acres of the Eliza 
tract, the 50 acres of the Hock Farm tract, and the other lands situ- 
ate between the levées of the Yuba, already covered and destroyed. 
There could hâve been acquired no prescriptive right to extend the 
injury to other lands by contiuuing to send down other refuse matter 
from the mines, and raising the levai of the bed of the river, by de- 
posits of débris between the levées, higher and higher from year to 
year, thereby constantly and surely increasing the danger of breaking 
the levées, and discharging their augmented contents upon the sur- 
rounding eountry not yet destroyed, That an increase of thèse de- 
posits, already elevated several feet above the level of the eountry 
outside the levées, must greatly enhance the danger, and in an in- 
creasing ratio, cannot fail to be obvious to the most superficial and 
least-informed observer. Thèse barriers, upon which the presetit and 
future safety of Marysville and the adjacent eountry dépends, are 
even now, with the présent level of the débris confined within the 
levées, frail indeed, when compared with the forces of nature; liable 
at any time during our rainy season to be turned against them by any 
accidentai obstruction to the currents of the flood. The temerity of 
those who trust their lives and fortunes to the protection afforded by 
thèse relatively feeble barriers during a flood is well calculated to ex- 
cite wonder. 

The brief flood occasioned by the breaking of the English dam, 
in June last, afforded a striking illustration of what is liable hereafter 
to occur. This enormous deposit of débris in the Yuba, at and near 
Marysville, and in the streams in the mountains above, is a contin- 
uing, ever-present, and, so long as hydraulio mining is carried on as 
now pursued it will ever continue to be, an alarming and ever-grow- 
ing menace, a constantly augmenting nuisance, threatening further 
injuries to the property of complainant, as well as the lives and 
property of numerous other citizens similarly situated. Against the 
continuons and further augmentation of this nuisance the complain- 
ant must certainly be entitled to légal protection. 
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Ijaches is also relîed on to defeat thé suit. This is a défense that 
appeals to the sound légal discrétion of the court, and dépends 
largely upon the circumsiances under which the delay occurs. It 
rests upon the principle that a court of equity wiU only aid the vigi- 
lant. Under the conditions shown in discussing the défense of pre- 
scription, which need not be repeated, no court of equity, we think, 
would deny relief to the eomplainant on the sole ground of lâches. 
Besides, the nuisance complained of is a continuing, ever-present, 
and ever-increasing one, and constantly and day by day affords new 
grounds for eçLuitable relief. It is sought to restrain further threat- 
ened injuries to complainant's property, — injuries liable to occur at 
any time, and quite certain to be inflicted sooner or later. 

As to the 75 acres of the Eliza tract and 50 acres of the Hock 
farm covered by dehris, and destroyed for agricultural purposes, the 
défendants specially deny title in eomplainant, and plead title in 
themselves in common with ail other miners, under the statute of 
limitations. An adverse possession of land ïor five years confers a 
title in this state. Arrington v. Liscom, B4 Cal. 365 ; Cannon v. Stock- 
mon, 36 Cal. 535. But the Code of Civil Procédure, in section 325, 
expressly provides, "for the purpose gf constituting an adverse pos- 
session by a person claiming title, notfounded upon a written instrument, 
judgment, or decree, land is deemed to hâve been possessed and occupied 
in the following cases only: (1) Where it has heen protected by a substan- 
tial inclosure; (2) tokere it has been usually cultivated ar improved." 

Thèse tracts of land were not "protected by a substantial inclos- 
ure," and were not "cultivated or improved" by défendants, and were 
neither possessed nor occupied at any time or in any other manner, 
or to any other extent, than as they were covered by débris thrown 
upon them by défendants in common with many other miners work- 
ing independently of each other. Nor did défendants attempt to ex- 
ercise any personal control, or aets of ownership or dominion, over 
them. In ail other particulars thèse lands were under the manage- 
ment and control of eomplainant. They are, therefore, not within 
the provisions of the statute of limitations for the purpose of divest- 
ing the title out of eomplainant and vesting it in défendants. There 
was no ouster whatever. The défendants insist, however, that for 
their purposes an inclosure would be useless, and eultivation and im- 
provement were out of the question ; and they were not occupied for 
any such purposes. They claim a title, however, under and by force 
of a statute, and not otherwise. The statute conferring the right, 
therefore, mnst be the measure of that right ; and it says for the pur- 
poses of acquiring that right nothing èhort of the conditions pre- 
scribed shall be sufficient; and in this case the prescribed conditions 
do not exist, nor is it pretended that they do; consequently, the tifcle 
has neither been vested in défendants and ail other miners, as 
clafmed, nor divested out of eomplainant. There has never been a 
time when the eomplainant, if he had brought an action of ejectment 
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to recover possession of thèse lands against défendants and ail other 
miners, could hâve maintained it, for the reason that there has been 
no oustér within the meaning of the statuts relied on. A déniai of 
ouster, which would certainly hâve been made, would hâve defeated 
a,ny action to recover possession, and thrown the costs upon com- 
plainant ; for, under the express terms of the statute, there was no 
ouster, and none, therefore, could be proved. There can be no right 
in défendants of any kind in thèse lands, then, unless they hâve ac- 
quired an easement in them for the deposit of their dehris by prescrip- 
tion; and the question of a prescriptive right to an easement arises, 
which bas already been discussed and decided. 

But , as thèse two tracts of 75 and 50 acres présent the strongest 
grounds for holding that défendants hâve acquired an easement as to 
them, although it is not uecessary to a décision of the case based 
upon other injuries, past, présent, and threatened in the future, thèse 
further observations upon acquiescence arç appropriate. The com- 
plainant is but one out of -many similarly situated with référence to 
injuries effected by thèse same mining opérations. We hâve seen 
that an action of ejeçtment could not at any time hâve been main- 
tained forwant.of an ouster. The complainant could, therefore, not 
lae required to bring an action of this kind, where there was no légal 
ground for it, for the mère purpose of expressing his dissent from a 
claim of right to cover his lands to their injury. But assuming that 
he could maintain an action of trespass for damages for the injury, 
in that case he would be compelled to sue .every miner in the whole 
mining région on the waters of the Yuba individually, in a separate 
suit, as they clearly could not be joined in an action at law for the 
trespass, in order to complète protection of his property. Had he 
sued défendants, it would bave been impossible to trace any spécifie 
portion of the injury to their acts, and only nominal damages could 
in any event be recovered. The law, certainly, is not so unreasonable 
as to require complainant to prosecute innumerable suits for trespass, 
which would resuit in nothing substantial, for the mère purpose of 
manifesting his non-acquieseenee in the unlawful claims of thèse 
trespassers. A judgment without damages would not restrain future 
trespasses, and the proceeding must be repearted to prevent a loss of 
title by prescription, and so on ad injinitum. Besides, how is he to 
know who the hundreds and, perhaps, thousands of miners, scattered 
over the large territory 50 miles away, are, who are sending their 
débris down upon him, or know that eaoh claims a légal right to use 
his particular land as a deposit for his refuse matter ? The law does 
not require a vain thing to be done. A suit in equity to restrain fur- 
ther injuries, but not to recover damages for the past, might be 
brought, it is true; but it is unnecessary to repeat what we hâve al- 
ready said on the subject of prescription and continuing nuisances. 
The case under considération is sui generis, nothing like it in the 
books having been brought to our notice, and the rules of la,w must 
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be at least reasonably, if not lïberally, applied to the peculiar facis ot 
the case for the protection of the innocent owners of property against 
tortious encroachments, rather than for the encouragement of unlaw- 
ful trespassers by enlarging their rights through their own tortious 
and unlawful acts. But if any easement has been acquired as to 
thèse two tracts, there still remain other injuries for which the com- 
plainant is entitled to the same relief. 

The next défense is that the acts of défendants are authorized by 
the customs of miners, which hâve been recognized, confirmed, and 
legalized by the législation both of the state and of congress. This 
législation will now be considered. In 1851, the législature of Cali- 
fornia, in the Code of Civil Procédure, made the foUowing provision : 
"Inactions respecting 'mining claims,' proof shall beadmittedof the 
customs, usages, or régulations established and in force at the bar or 
diggings embracing such claim; and such customs, usages, or régula- 
tions, when not in conflici with the constitution and lawa of this staté, 
shall govern the décision of the action." St. 1851, p. 149, § 621. 
This provision bas been carried into the last Code of Civil Procédure. 
Section 748. The act of congress of 1866 also provided that the 
minerai lands "of the public domain" shall be open to exploration 
and occupation, subject, also, to the local customs or rules of miners 
in the several mining districts, so far as the same may not be in con- 
flict with the laws of the United States." 14 St. p. 251, § 1. And 
the act of 1872 furtber provided that "the miners of each mining dis- 
trict may make régulations not in conûict with the laws of the United 
States, or the state or territory in which the district is situated, gov- 
erning the location, manner of recording, amount of work necessary to 
hold possession of a mining claim," etc., both of which provisions bave 
been carried into the Eevised Statutes, Eev. St. §§ 2319, 2324. 

The first observation suggested is that none of thèse provisions, 
either state or national, bave any relation at ail to the subject mat- 
ter of this suit. They simply recognize and legalize customs and 
régulations by which miners' rights, as between themselves, upon the 
public lands, may be secured, regulated, and protected. They relate 
to "mining claims" alone, — to the manner of acquiring and protect- 
ing rights in them. They refer to the estent of the claim, the man- 
ner of taking up and holding it, the évidence of title, etc., as between 
themselves and as against each other, and in the state législation, not 
as against the government or owner of the land. Much less does it at- 
tempt to give them rights as against private parties, vested with the 
fee of other lands not mining, and not even within the mining ré- 
gions. It bas no relation to lands owned in fee by private parties. 
The principle acted upon was to regard the miners, as against every- 
body except the owner of the lands in which the mines were found, 
as the proprietors of limited portions of the mines on tbe public lands 
actually in their possession and occupation, and to preseribe rules 
for the acquisition, régulation, and protection of such limited rights. 
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The principle acted upon is f ully stated, with référence to other public 
lands, m Lamb v. Davenport, 1 Sawy. 620 ; and this statement of the 
principle was approved by tiie suprême court of the United States in 
Stark V. Starr, 94 U. S. é87, note. The provision in no way inter- 
fères, or attempts to interfère, with the rights of the owner of thefee, 
even in thèse lands, much less in any other lands ; nor does it author- 
ize, or afctempt to authorize, any custom or usage or régulation 
which shall encroach upon the rights of others owning agricultural 
lands in fee, situate in the valleys many miles distant. On the 
contrary, it is expressly provided that "such customs, usages, or 
régulations shall govern" only "when not in conflict with the laws of 
the state." A custom or usage attempted to be established, whereby 
mining dehris might be sent dcwn to the valleys, devastating the 
lands of private owners, holding titles in fee from the Mexican gov- 
ernment, as old as the title of the United States, without first acquir- 
ing the right to do so by purchase or other lawful means, upon com- 
pensation paid, would be in direct violation both of the laws and 
constitution of the state and of the constitution of the United States. 
Instead of being authorized by the statute, it would be in direct vio- 
lation of the statute. It would also be in direct violation of the ex- 
press provisions of the statutes defining nuisances already cited. 

One of the earliest statutes passed by the first législature of Cali- 
fornia adopted the common law as the rule of décision in this state, 
(St. 1850, p. 219 ;) and that statute has been in force ever since, ex- 
cept 80 far as modified by the Civil Code. Sic utere tuo ut alienum 
non ladas is one of the fundamental maxims of the common law, 
more frequently cited and enforoed, perhaps, than any other in the 
law. And this maxim is still continued in force in section 3514 of 
the Civil Code of California, where it is translated : "One must so use 
his own rights as not to inf ringe upon the rights of another. " Any 
custom or usage which would attempt to authorize the acts complained 
of, would clearly violate this fundamental principle of the law. A 
case was cited where, in commenting upon some very remote consé- 
quences of an act, the judge observed that this rule was too indefinite 
to furnish a certain rule to be guided by in many cases; and it was 
insisted by counsel that it really had littlô significance or value ; but 
this case does not lie so near the line of distinction as to be open to 
doubt as to its application. No possible reânement or légal hair- 
splitting can exclude it from the opération of the rule. It is obvi- 
ously within the rule, aiid so far from the borders as to leave no pos- 
sible ground for doubt as to its applicability. The first section of 
both the old and new state constitutions provides that "ail men 

* * * hâve certain inaliénable rights, among which are those of 

• * * acquiring, possessing, and protecting property." Thèse 
rights must necessarily inclûde the right to enjoy, without let, hin- 
derance, or obstruction by others, the property so acquired, possessed, 

v.l8,no.l4— 51 
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and protected; and it is not compétent for the législature to author- 
ize auy encroachment upon the righta of one class of citizens by cua- 
tom or usage adopted by those pnrsuing any particular class of in- 
dustries. Again, as we hâve already seen, by other constitutional 
provisions it is provided that "private propefty shall not be taken or 
damaged for public use without just compensation having been first 
paid," etc., and "no person shall be deprivedof » * * property 
without due process of law;" and the same inhibition is put upon the 
states by the amendments of the national constitution. 

The customs and usages relied on would be in direct eonfliot with 
ail thèse provisions, and consequently, if any such there are, they 
cannot be valid. The customs recognized and vaiidated by congress 
are only the same "local" customs before recognized by the state lég- 
islation, except that the acts of congress not only regulate thèse mat- 
ters among minera as between themselves, but also give them some 
rights as against the United States in the public lands, but in no other 
lands. And the limitation expressly put upon thèse customs and 
usages is that they shall not be "in confiict with the laws of the 
United States or the state * * * within which the district is sit- 
uated. " Thus congress is also careful not to give any countenance 
to the idea that private rights can be encroached upon under the 
guise of the customs or usages of miners intended to be legalized. 
Again: thèse customs and usages recognized are "local" customs, lim- 
ited to the "bar or diggings" within which they are situate. They 
are not gênerai customs, and such customs and usages as are set up 
in this particular are hot within the législation invoked. Besides, 
customs to be valid under the common law must be reasonable. Can 
a custom or usage which would aUow the whole of the Sacremento and 
other valleys of California to be filled up and devastated, no matter 
how well improved or largely peopled, be reasonable ? Such a cus- 
tom would be valid if the custom relied on is valid. It is , only a 
matter of degree, not of principle. The suprême court of California 
bas never recognized the validity of any custom to mine in such a 
manner as to destroy or injure the property of others, even in the 
district or diggings where the local customs and usages of miners are 
sanctioned by the statutes. But the California reports are full of 
cases where the principle bas been enforced in the mines that every 
one must so use his own property as not to injure another. 

Said the suprême court in Hill v. Smith, 27 Cal. 482: "This no- 
tion [that the rules of the common law as to water rights bave been 
modified in California] is without substantial foundation. The rea- 
Bons which constitute the groundwork of the common law upon this 
subject remain undisturbed. The conditions to which we are to ap- 
ply them are changed, and not the rules themselves. The maxim, 
sic utere tuo ut alienum non Icedas, upon which they are grounded, bas 
lost none of its governing force; on the contrary, it remains now, 
and in the mining régions of this state, as operative a test of the law- 
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fui use of waters as at any time iû tho past, or in any other coun- 
try." And in Richardson v. Kier, 34 Cal. 74, the court said: "He 
is bound to so use his ditch as not to injure his neighbor's land, irre- 
spective of the question as to which haa the older right or title, * * ♦ 
and' if, through any f ault or neglect of his in not properly manag- 
ing and keeping in repair, the water does overflow or break through 
the banks of the ditch and injure the lands of others, either by wash- 
ing away the soil or covering the soil with sand, the law holds him respon- 
sible;" and thèse are but examplea ôf many others too numerous 
to mention, and too familiar in this state to require citation. The 
suprême court of the United States recognizes the principle of the 
maxim also in Jennison v. Kirk, 98 U. S. 461. Said the coui-t : "The 
position of the testator's ditch prevented this working, and thus de- 
prived him of this value of the water and practically destroyed his 
mining claim. No System of law with which we are acquainted tol- 
érâtes the use of one's property in this way so as to destroy the prop- 
erty of another. " 

We are fully satisfied that acts of the défendants complained of 
are not authorized by any valid custom or usage, or by any valid law, 
statute orotherwise, of the state of California or of the United States; 
and that complainant is entitled to such relief as shall fully and 
amply proteet him from any further injuries to his property and any 
further encroachments upon his rights. What shall the remedy be ? It 
would be difficult to appreciate too highly the importance of the min- 
ing interests. The fact is patent that immense sums of money hâve 
been and they are now employed in this branch of industry. The 
boldness with which capitalists, and especially thèse défendants, bave 
invested large amounts of capital ; the perfection to which those en- 
gaged in hydraulie mining hâve brought machines and appliances 
for successful mining; the vast enterprises they hâve undertaken and 
successf ully carried out ; the energy, persévérance, great engineering 
and mining skill displayed in pursuing thèse enterprises, — excite won- 
der and unbounded admiration. In view of thèse undisputed, indis- 
putable, and well-known facts, no one could possibly be more averse 
than we are to applying any remedy to the grievances complained of 
that must put an end to hydraulie mining, if any other can be de- 
vised admitting of its continuance, compatible with the safety and 
rights of the public, the complainant, and numerous others similarly 
situated, of whom he is a représentative. We hâve therefore sought 
with painful anxiety some other remedy ; but nonehas been suggested 
that appears to us to be at ail adéquate to the exigencies of the case, 
or at least none available in the présent stage of the case. Two were 
suggested in Mendell's report : (1) The purchase of large tracts of 
low lands in the valleys, which are now or may be permanently cov- 
ered with water, without material injury to navigation, or other prop- 
erty owners, and turning the entire Yuba river, with its débris, into 
them, using them as settling réservoirs. (3) The building of im- 
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pounding dams at suitable points on the river to hold back tbe heav- 
ier portion of the débris. 

The first seemed to be regarded as too expensive to be feasible. 
The second is the only one suggested and urged in this case, and 
much testimony has been taken as to the practicabiiity and safety of 
the plan. As is usually the case, the views of différent engineers and 
experts distinguished in their profession, differ wideiy upon the points 
of practicabiiity and safety. The larger number of witnesses called, 
and much the larger amount of testimony, so far as mère opinion 
goes, are doubtless in favor of the practicabiiity, if sufficient means are 
furnished. But ail the practical experiments heretofore made, at 
great expansé, under the supervision of the state and of compétent 
engineers, hâve been lamentable failures. The dams constructed 
were doubtless, in many particulars, defective. But what guaranty 
hâve the court, and those whose lives and property are at stake, that 
any future works of the kind will not also be defective ? As at prés- 
ent advised, with some knowledge of the opérations of the tremendous 
forces of nature, we eannot undertake to say, upon the mère opinion 
of experts generally at variance, as in this case, however compétent, 
that the schéma would be practicable and safe. We canuot define in 
advance what works shall be sufficient, and authorize the continuance 
of the acts complained of upon the performance of any prescribed 
conditions. 

In view of past expérience hère and elsewhere, with the damming 
up of waters, and of tbe wide différence of opinion of compétent en- 
gineers on the subject, it is clear that we should not be justified in 
an attempt to prescribe in advance any kind of a dam under which a 
large community should be compelled to live in dread of a perpétuai, 
seriously alarming, and ever-present menace. Even the pure waters 
of Niagara, within the memory of man, hâve made a sensible impres- 
sion upon their bed of compact rock, adapted to its purposes by an 
Almighty and Omniscient power. Portions of its solid walls from 
time to time yield to the force of the mighty flood, and are precipi- 
tated into the abyss below. Says the author of the article on Niagara 
Falls in theNew American Cyclopedia: "In the short period hardly 
reaching back into the last century, during which observations, other 
than those of passing trav'elers, bave been made and preserved, 
changes bave taken place by the falling down of masses of rocks, the 
effect of which has been to cause a slight recession of the cataract, 
and extend the gorge to the same amount upward towards Lake Erie. 
Thus, in 1818 great fragments descended at the American fall, in 
1828 at the Horseshoe fall, and since 1855 several others bave ma- 
terially changed the aspect of the falls." Vol. 7, p. 418. When 
Father Hennepin first visited Niagara, in 1678, there was a third fall 
formed on the Canada side by a huge rock, which divided and turned 
the current. At the time of the visit of the Swedish naturalist, Kalm, 
in 1750, the rock had fallen down and left the cataract, in respect 
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to the number ot falls, more nearly in its présent condition. In 
1842 Prof. Hall made an exact scientiâc, trigonometrical, and geo- 
logical survey of the falls, and from his survey and map "a vivid and 
exact idea bas been formed of the enormous mechanicalpowers which 
are at work hère. • ♦ » The falling water acte as a huge saw, 
cutting a channel in the rock at the rate of about one foot a year." 
3 Johnson's New Cyclopedia, 839. 

Thèse facts forcibly illustrate the tremendous power of the élément 
against which the engineer mnst contend in his efforts to impound 
the mining débris. Yet it is proposed to erect a barrier in the nar- 
rows of the Yuba, upon a bed of débris now 60 feet deep, just out of 
the foot-hills, 150 feet high, — as high as Niagara, — over which its wa- 
ters, concentrated in a narrow gorge, charged at times to their full 
carrying capacity with heavy material, on occasions of great floods 
will pour in volumes equal, perhaps, or nearly so, to those pouring 
over an equal space at Niagara. It is said that this proposed dam 
will be a debris-à&ra, and less dangerous than a water-dam. But 
Niagara cannot be said to be a water-dam in any other sensé then 
the one proposed, when ôlled, or nearly fiUed, with débris. The danger 
shown by the testimony will be, not so much from the pressure" above 
as from the force and effects of the water charged with débris, some- 
times with stones of greater or less dimensions, falling over and down 
the dam so great a distance. According to the testimony of Hamil- 
ton Smith, the very intelligent, compétent, and reliable engineer who 
built the English dam, there were rocks in it of 10 tons weight, not a 
vestige of which could be found after the breaking of the dam in June 
last. They must hâve either been carried by the floods down the 
stream, or crushed into fragments by the overpowering forces brought 
to bear upon them. And according to the testimony of another wit- 
ness, who followed down the Yuba to observe the effects of the tor- 
rent resulting from the breaking of that dam, rocks of much larger 
dimensions, before existing in the bed of the river, had wholly disap- 
peared. The facts stated show the enormous resisting power required 
to render an impounding dam perfectly safe. Engineers, as before 
stated, différas to the practicability of building a safe dam at that or 
other indicated points. We cannot présume to détermine the possi- 
bilities of engineering skill in constructing thèse restraining dams, 
with "money enough" at command, where distinguished engineers 
differ in opinion upon the problem. It is enough for us to know that 
the matter rests in mère opinion, and that the opinions of men emi- 
nent in their profession are not in accord upon the question. It is 
obviously impossible that the court should détermine in advance what 
dams may be built that will be sufficient, or prescribe any conditions 
upon the fufillment of which défendants should be permitted to con- 
tinue the acts complained of. According to the testimony of some 
intelligent witnesses, only about 70 per cent, of the dehris would be 
retained by any dam, as ail that the water is capable of carrying in 



806 VEOBBAIi BBFOBTEB. 

suspension would pass over under any circumsiances, This percent^ 
âge of the enormous quantity yet to be mined would add a great deal 
to theamount uow in the streams. A large amount, at ail events, 
■would necesBarily pass over. Dams, such as are proposed, properly 
constructed, and not carried too high, may well be safe, ând extremely 
Yaluable in keeping back the débris now in the stream, and largely 
mitigating the injuries now existing and threatened, even though ut- 
terly inadéquate to protect the valleys below, in case hydraulic mining 
is continued, and enormous quantities of débris be added to that al- 
ready accumulated. But there are no dams now of any appréciable 
service in proteeting the rights of complainant from further injury, 
eitber from the débris already in the streams, or such further accumu- 
lations as may arise from a continuance of hydraulic mining as now 
pursued. There is, therefore, no alternative to granting an injunc- 
tion. 

A great deal bas been said about the comparative public impor- 
tance of the mining interests, and also the great loss and inconven- 
ience to thèse défendants if their opérations should be stopped by in- 
jiinction. But thèse are considérations with which we hâve nothing 
to do. ■ We are simply to détermine whether the complainant's rights 
bave been infringed, and, if so, afiford him such relief as the law en- 
titles him to receive, whatever the conséquence or inconvenience to 
the wrong-doers or to the gênerai public may be. To similar sugges- 
tions in Atty. Gen. v. Gouncil of Birmingham, where the sewage of the 
city, having a population of 250,000, was the nuisance complained of, 
the vice-chancellor said: 

"Now, with regard to the question of plaintifE's right to an injunetion, it 
appeara to me that, so far as this court is concerned, it is a matter of almost 
absolute indifEerence whether the décision afEects a population of two hundred 
and fifty thousand, or a single individual carrying on a nianufactory for his 
own benefit. * * « i am not sitting hère as a committee of public saf ety, 
armed with arbitrary power to prevent what, it is said, will be a great injury, 
not to Birmingham only, but to ail England; that is not my function." 4 
Kay&J. 539. 

See, also, Spokes v. Banhury Board of Health, L. R. 1 Eq. Cas. 47. 
So, in Atty. Gen. v. Colney Ilatch Lunatic Asylum, the lord chancelier 
observes : 

"Itissaid * * unless the défendants are permitted tothrow ail their 

sewage upon their neighbors' lands, upon whioh they hâve no more right to 
throw it than into this court, they cannot earry on the asylum, [which con- 
tained two thousand two hundred patients;] and therefore they contend 
that they must be permitted to dispose of the whole of the sewage on their 
neîglibors' lands. Surely, the mère stateinent of the proposition is quite 
sufflcient to réfute it. Nobody can suppose the law of England to be in that 
state. It is not to be supposed that bècause we are told, as I was told in the 
case of Jttj^. (?en.v. Uirmwg'Attm, that three hundred thousand people will be 
very much inconvenienced if they are not allowed to use their neighbors' 
property without paying for it; that on that account they are to use their 
neighbors' property witlioutpaying for it. * * * This court has merely to 
décide what the luvv is as it exists, and to see tliat it is duly administered; not 
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to order anytliing done that is Impossible, as in the illustration I havegiven, 
but to take care, sttbjeot to that modification, thatpersons shall be restrained 
from exercising with a Mgh hand powers which they hâve no right in law to 
exercise." L. K. 4 Ch. App. Cas. 155. 

In thèse cases the acts eausing the nuisance were urged as abso- 
lutely necessary to the safety of the people interested, — to 300,000 peu- 
ple, in the case of the city of Birmingham, — but the défendants were 
plainly informed that it was not the duty of the court to point out how 
the nuisance should be avoided, but that, however necessary to the 
safety or convenience of those interested in the continuance, they must 
find a way to prevent the nuisances, or cease to perform the acts which 
occasioned them, Certainly, the law is not less favorable to the pro- 
tection of the rights of every man, under the several express cousti- 
tutional restrictions before referred to in this country, than it is in 
England, where there are no such limitations on the législative power. 
And authority is not wanting to the same effect in our own reports. 
In Weaver V . Eurêka LakeCo. 16 Cal. 274, the court said: 

"It is contended that, under the circumstances, the érection of the dam was 
justifiable and proper, and that the great value of the lakes as réservoirs is a 
sufticient justiflcation for the injuries resulting to plaintiff. TVe are aware of 
no principle of law upon which such a position can be maintained. * * * 
A comparison of the value of conflicting rights would be a novel mode of 
determining their légal supeiiority." 

And in Wixon v. Bear River, etc., Go. 24 Cal. 373, the court said: 

"The four remaining instructions refused by the court are founded upon 
the theory that, in the minerai districts of this state, the rights of minersand 
personsowningditchesconstructed for miningpurposes are parann omit to ail 
other rights and interests of a différent character, regardless of the time or 
mode of their acquisition; thus anhihilating the doctrine of priority in ail 
cases where the contest is between a miner or ditch-owner, and one who 
claims the exercise of any other kind of right, or theownersnip of any bther 
kind of interest. To such a doctrine we are unable to subscribe, nor do we 
think it elothed with a plausibility sufflcient tojustify us in combating it." 

But authority is not necessary on so plain a proposition. Of course, 
great interests should not be overthrown on trifling or frivolous 
grounds, as where the maxim de minimis non curât lex is applicable, 
but every substantial, material right of person or property is entitled 
to protection against ail the world, It is by protecting the most hum- 
ble in his small estate against the encroachments of large capital and 
large interests that the poor man is ultimafcely enabled to become a 
capitalist himself. If tJie smaller interest must yield to the larger, 
ail small property rights, and ail smaller and less important enter- 
prises, industries, and pursuits would sooner or later be absorbed by 
the large, more powerful few; and their development to a condition 
of great value and importance, both to the individual and the public, 
would be arrested in its incipieney. But if the comparison could be 
made in this instance, it would be impossible to say that the interests 
of the défendants, and of those engaged in the same pursuits, would 
be more important than those of complainant, and such as he repre- 
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sents in tliis contest. The direct contrary is maiutained by complam- 
ant with great force and plausibility. But we hâve nothing to do 
with this question as to the comparative importance of the conflict- 
ing interests, or the inconvenience to the défendants by the stoppage 
of their works, if they infringe the material, substantial rights of others. 
It is the province and imperative duty of the court to ascertain and 
enforce the légal rights of the complainant, no matter what the con- 
séquence to défendants may be. This duty no court could évade if it 
■would. 

Since the décision on the demurrer, in April last, the anti-dehrîs 
association, their leading counsel, and the agent of complainant, 
doubtlesB acting under the advice of counsel, hâve used their influ- 
ence with the secretary of war to induce him not to expend the ap- 
propriation of $250,000, made by congress, for "the improvement 
and protection of the navigable chamiels of the Sacramento and 
Feather rivers," in the érection of a dam at the narrows of the Yuba, 
for impounding the dcbria of the mines; and the secretary of war 
bas, hitherto, declined to so expend the appropriation. It is earnestly 
urged by défendants, as a last défense, that this action of complain- 
ant, and his associâtes in interest, in using their efforts to obstruct 
the érection of a dam, intended to obviate the evils complained of, 
should, in a court of equity, deprive them of any right to an injunc- 
tion which they might otherwise bave had. This action may bave 
been extremely unwise, and we are incliued to think it was, so far, at 
least, as a dam at that point, of a proper construction and safe 
height, might afford protection against the débris now in the streama 
above, or mitigate the evils resulting from it — a protection that, in 
any event, is most sorely needed. But we are not prepared to say, 
in view of their opinion as to the safety of such dams, supported by 
the views of their engineers and experts, and their past expérience in 
regard to them, that their opposition to the érection of a dam as a 
safe remedy against further accumulations of vast amounts of débris 
that must, of necessity, resuit from a continuance of mining as 
now carried on, should deprive complainant of the more certain, safe, 
and effectuai relief to which he and his associâtes consider themselves 
to be entitled under the law. We do not perceive any good reason 
why the complainant and those in like situation should not endeavor 
to carry out their own views as to what their safety requires as well 
as défendants theirs. They, and not the défendants, are the ones to 
suiïer from any defective means of protection that may be attempted 
to be carried out. We think this action constitutes no good ground 
for denying an injunction. But if action of this kind, under any cir- 
cumstances, could constitute a good answer to an application for an 
injunction, some latitude, surely, would be allowed to those strug- 
gling, almost hopelessly, for existence against impending dangers. 
We cannot deny an injunction on that ground. 

After an examination of the great questions involved, as careful and 
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thorongh as we are capable of giving tbem, with a païnfullj anxîoua 
appréciation of the responsibilities resting upon us, and of the dis- 
astrous conséquences to the défendants, we can corne to no other con- 
clusion than that complainant is entitled to a perpétuai injunction. 
But as it is possible that some mode may be deyised in the future 
for obviating the injuries, either one of those suggested or some other, 
and successfuUy carried out, so as to be both safe and effective, a 
clause will be inserted in the decree giving leave on any future occa- 
sion, when some such plan bas been successfuUy executed, to apply 
to the court for a modification or suspension of the injunction. 
Let a decree be entered accordingly. 

Deady, J., concurring. I fully concur in the learned and able opin- 
ion of the' circuit judge in both its reason and conclusion; It ex- 
hausts the subject, and leaves nothing to be added, either by way of 
statement, argument, illustration, or authority. Under thèse circum- 
stances, but for the magnitude of the subject and the great interest 
felt in the question, I would not deem it necessary to say more than 
this. And as it is, I shall only briefly state the conclusions I formed 
and set forth at the close of the argument ; and after the personâl ex- 
amination of the mines, mining opérations, water-ways, and the adja- 
cent country, I am by no means unconcerned or indiffèrent to the 
effect of this décision upon the large capital invested in thèse mines. 
But ifc is a fundamental idea of civilized sc^iety, and particularly such 
as is based upon the common law, that no one shall use his property 
so as to injure the right of another — sic utere hio ut alienum non lœdas. 
From this salutary rule no one is exempt, — not even the public, — and 
the défendants must submit to it. Without it the weak would bé at 
the mercy of the strong, and might make right. 

It is admitted by the pleadings and upon the argument of this case 
that the défendants, by means of the hydraulic mining carried on by 
them on the head-waters of the Yuba river, materially aîd in produe- 
ing the following résulta : (1) The water of that stream and Feather 
and Sacramento is fouled so as to be unfit for ordinary domestic pur- 
poses; (2) thebeds of thèse rivers are continually being fiUedup with 
the débris from saîd mines so as to seriously impair the navigation 
thereof , and cause them to overflow their banks and injure and destroy 
large portions of the adjacent agricultural lands, by washing away 
the soil and improvements thereon, or covering the surface with said 
débris so as to render them whoUy unfit for cultivation ; (3) the prop- 
erty in the town of Marysville, at the junctionof the Yuba and Feather 
rivers, is ever in danger of being overflowed and seriously damaged 
or destroyed by the floods so caused, to prevent which the owners 
thereof are and hâve been compelled to construct and maintain, at a 
large and continuing expense, levées around the greater portion of 
the town ; (4) the fiU in thèse rivers from the deposit of débris therein 
is materially and constantly increasing from year to year, and in 
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the case of an unùsnally high water it may, and probably will, be 
greatly and suddenly increased, so that ail the danger and injury 
resulting to the navigation of thèse rivers and the property adjacent 
thereto is constant, increasing, and -will continue to increase with the 
continuance of the cause thereof — the hydraulic mining of the défend- 
ants as now practioed and carried on. Undoubtedly the acts of the 
défendants constitute a public nuisance, and the plaintifif being spe- 
ciallyinjured thereby, both in his farm and city property, bas an un- 
doubted right to maintain this suit for relief; and in the considération 
of the questions which arisein the case, he ought to be regarded, not 
as an isolated individual sufFering from a particular wrong, but as the 
représentative of his co-sufiferers in the community from the same 
wrong of which he complains. 

The principal défense or justifiation of this wrong restson three 
points : 

(1) That the United States and the state bave impliedly authorized 
the défendants, and ail other hydraulic miners, to send their débris 
down thèse rivers regardless of the injurious conséquences to the 
navigability or the adjacent property; (2) that the défendants hâve 
done the acts complained of for so long a time and under suoh cir- 
cumstances as to acquire a prescriptive right to continue the same; 
and (3) that the suit is barred by the statute of limitations of the 
state. Sections 319, 343, of the Code of Civil Procédure. 

In the exercise of its power to regulate commero'e and establish 
post-roads, the United States may impair the navigability of a water- 
eourse within a state ; but it has no power, ejther as a land-owner or 
sovereign, to impair or obstruot the navigability of such water for the 
mère purpose of promoting or faoilitating the working of mines upon 
the public lands, either by itself or its grantees. The United States 
hâve not attempted, nor intended to confer upon the défendants any 
right or privilège, to foui or fill the waters in question, or to in any 
way injure the property of another, or impair the use or enjoyment 
thereof as a means of working their mines, or otherwise. The aot of 
July 26, 1866, (13 St. 251,) and the acts of July 9, 1870, (16 St. 
217,) and May 10, 1872, (17 St. 91,) amendatory thereof, only pur- 
port to allowthe "exploration" and "occupation;" pf the public min- 
erai lands and to provide for their sale under certain circumstances, 
subjeot to the power of the state to make rules concerning "ease- 
ments and drainage necessary to their complète development." But 
this latter clause does. not confer any power o ver the subject upon 
the state which congress did not possess. Indeed, it is only a pi-u- 
dential 4eclaration of what there ought never to bave been any doubt 
about, that the sale by the United States to the purchaser did not 
prevent the atate from exercising whatever police power it may of 
right hâve over the subject. 

The state has not authorized the défendants to use thèse waters or 
the adjacent lands for the purpose of depositing therein or thereon 
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thejr mining dehris, otherwise than by section 1238, subd. 5, of the 
Code of Civil Procédure, which provides that "dumping places for 
working mines" and "outlets, natural, or otherwise," for tlie flow of 
tailings may be taken under the right of eminent domain as for a 
public use. The suprême court of the state has already decided that 
this subdivision 6 is uncon^itutional when applied to a case of a 
single person seeking to condemn private property as a dumping or 
flowing place for mining débris. And it is difficult to see on what 
ground a taking of property by any number of persons for such a 
purpose can be held to be a taking of private property for a public 
use. But, be that as it may, this section does not authorize the de- 
fendants to use the plaintifs land, or the easement appurtenant 
thereto, as a dumping ground or flowing placé for the tailings from 
their mines, until the same has been duly condemned for that pur- 
pose and compensation made to the owner. 

By section 3 of the act admitting the state into the Union, (19 St. 
452,) it is declared "that ail the navigable waters within the state 
shall be common highways." If thèse words mean anything, the 
state is thereby restrained from obstructing or authorizing obstruc- 
tions to the navigation of the Feather and Sacramento, which shall 
prevent their being used as common highways, according to their 
capacity and condition when the state was admitted. See Hatchv. 
Wallamet Iron Bridge Co. 7 Sawy. 127; [S. C. 6 Fed. Eep. 326, 
780.] 

The défendants hâve no prescriptive right to do the acts com- 
plained of. And, Jirst, there is no such continuity of possession, oc- 
cupation, or use between thèse défendants and the many persons 
who may hâve preceded them in the occupation or working of thè 
mines in this région, and the commission of similar wrongful acts to 
the injury of the plaintitf, or bis co-sufferers, sO as to entitle them to 
daim the benefit of such aots, or the time occupied by them in sup- 
port of their plea of prescription. But &b the rule is tihat the use of 
an easement for such time as the statute makes an adverse posses- 
sion a bar to the recovery of the possession of the premises, estab- 
lishes a prescriptive right thereto, this question is not material, as 
the défendants appear to hâve been in the use of the rivers and ad- 
jacent lands for the flow and deposit of their tailings for five years 
before the commencement of this suit. But this is a public nui- 
sance. No one can acquire a right by prescription to commit a pub- 
lic nuisance as against the publie; and I think the better opinion is, 
that an individual who sustairis a spécial injury from such nuisance 
may maintain a suit for its abatement or an injnn<;tion to restrain 
its further commission without référence to the lapse of time. But 
it is essential to a prescriptive right to an easement in or uppn the 
property of another that the owner shouldacfi/iesce in the Use, Whilô 
five years uninterrupted use of the waters of the Yubâ and Feather 
by tbe défendants, as a place of flow anddeposit for the débris of 
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their mines, so as to fill the channels to a depth of no more than 10 
feet, might, under some circumstances, be suffieieut évidence of an 
acquiescence in such use by the plaintiff, it is not évidence of his ac- 
quieacence in the use of such waters for that purpose, so as to fill 
their channels to a depth of 11, 12, or more feet. The différence of 
one foot in fill may mtike a very matei^ial différence in the resuit to 
the plaintiff, boih as to the navigation of the rivers and the depth 
and estent of the conséquent overflow and deposit on the adjacent 
lands. In the case of a continuing and increasing trespass, it would 
be both illogical and unjust to infer an acquiescence in the latter and 
more injurioua act, merely from an acquiescence, actual or presumed, 
in the earlier and less harmful one. Now, the évidence in the case 
shows beyond a doubt that the fill of the rivers and the conséquent 
overflow and spread of the tailings has increased year by year for 
the past 10 years. And if the défendants continue to work their 
mines as they bave done, this increase may reasonably be expected 
to go on from year to year, requiring an additional outlay for the 
érection and élévation of levées each year, and causing greater risk 
and danger to the persons and property in their vicinity. 

There is no direct évidence of acquiescence in this case; andthere 
is really little or no reason in the circumstances for saying that the 
plaintiff or the community, affected by the deposit of mining debrin 
in thèse waters, ever acquiesced, in any proper sensé of that term, in 
the conduct or state of things which has flnally resulted so injuri- 
ously to him and them. Eather, it may be said, that they hâve 
borne a burden — not so heavy or dangerous at first, but gradually 
growing more so, until it has become intolérable — which, owing to 
the state of things heretofore existing in California, they could not 
well avoid if they would. But as the developments of later years, fol- 
lowing the introduction into the mines of those wonderfui hydraulic en- 
gines, "ïhe Monitor" a,nd "Little Giant," throwing a stream of wa- 
ter upon the gravel and sand banks in some instances of nino inches 
in diameter, under a pressure of from 200 to 500 feet, bave shown 
the serions character of the injury produced and threatenéd to be pro- 
duced by this Titanic and unlimited washing of the mountains into 
the rivers and on to the adjacent lands, the agricultural and commer- 
cial interests and communities injuriously affected thereby hâve be- 
gun to make themselves heard where once the temporary convenience 
and individual will of the miner was the only law. Since.then the 
persons suffering from' this wrong bave objeoted andprotested against 
its continuance in many ways, until finally they bave, in the person 
of this plaintiff, appealed to this court for the relief to which they are 
entitled. 

There is no statute of limitations applicable to this suit. Section 
Si9 of the Code of Civil Procédure of California, citedby the défend- 
ants, is confined to actions involving the right to tl3,e actual posses- 
sion of or the title to real property, and not a mère easement in the 
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land of another. When, by lapse of time, acoompanied by an undîs- 
turbed user, a party acquires an absolute right to such eaaement, he 
is said to be entitled by prescription. 

On the argument, counsei for the défendants insisted that dams 
could be built on the Yuba, above the valley, as, for instance, at a 
place called "The Narrows," just above Smartsville, that -would pre- 
vent the flow of débris from the mines and permanently detain them 
in the mountain courses of the river; and upon this assumption it 
was asked that if the court found that défendants were committing 
a nuisance to the injury of the plaintiff, as alleged in the Mil, it 
would, instead of enjoining them directly, require them to construct, or 
cause to be construeted, dams sufficient to impound their débris in 
the bed of the stream before it reaches the valley, and, in the mean 
time, allow them to operate their mines as at présent. In other words, 
the court is asked to allow the défendants to continue the commis- 
sion of the nuisance unrestrained until they can try the experiment 
of abating or preventing it by means of a dam. In my judgment, 
this would be a most lame and impotent conclusion from the prem- 
ises. If the défendants can devise and carry out some lawful plan 
for impounding their débris in the mountains, they are at liberty to 
do so, Bo far as the plaintiff is concerned, but the experiment ought 
not to be tried at the expense of the plaintiff or by the déniai or post- 
ponement of the relief to which he is now entitled. The injunction 
which the plaintiff seeks wiU not prevent the défendants from build- 
ing dams, if they are otherwise entitled to do so, or from ultimately 
working their mines if it is found that by such means it can be done 
without injury to the plaintiff. Whether a dam can be construeted 
to stand the pressure to which it will necessary be subject under 
thèse circumstancea, and whether it will be of any material use in 
preventing the flow of the débris and the fiUing of the river below, 
are questions upon which T am not fully advised. But from the évi- 
dence in the case, and my observations of the promises, lam Strongly 
impressed with the belief that sufificient of the débris would still 
pass over the dam in suspension with the water to maintain and even 
increase the présent fill of the river. Besides, it is a very serions 
question in my mind whether any person or community can or ought 
to be required to submit to the continuons péril of living under or be- 
low such a dam as this must necessarily be, if it is made high enough 
to impound the coarser material, and this merely for the conveni- 
ence of another persoa or perSons in the pursuit of hia or their pti- 
vate business. ^ It may be likehed, at least, to living in the direct 
pathway of an impending avalanche. 

I think the plaintiff is entitled to the relief asked, and conçut in 
the decree ordered. 
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Chapin V. Sbaes and others. 
{Circuit Court, D. Nevi Jersey. December 20, 1883.) 

1. Bill in Equitt fob Settlbmbnt of Titlh and Pautition— Multifabio0s- 

NBSS. 

A bill in equity to détermine and settle a disputed légal title, and for a par- 
tition of the land, is multifarious. 

2. Same— Bill foe Partition Retained till Titlb is Settlkd at La-w. 

A bill for partition will not lie when the légal title is in dispute, or when it 
dépends on doubtful facts or questions of law ; and when one is flled and the 
pleadings or proofs show a dispute about the légal title of the real estate, the 
tisual course is for a court of equity to retain the bill until the title is settled 
at law. 

On Bill, etc. 

James Buchanan, for the demurrer. 

W. S. Logan, contra, 

Nixon, J. The bill of complaint bas been demurred to for multi- 
fariousness, and the demurrer must be sustained. It appears from 
the prayer and the allégations of the bill that the coinplainant has 
filed it for two objeots : (1) to détermine, and settle a disputed lé- 
gal title; and (2) for the partition of a tract of real estate. In other 
words, it asks the cojirt to ascertain wbo are the owners of the 
property and then to divide it aecording to the interest of the parties 
as determined. Such a proeeeding violâtes well-settled principles, 
and is against the practice of a court of chancery, unless the dispute 
is in regard to an équitable title. A bill for partition will not lie 
when the légal title is denied, or where it dépends on doubtful facts 
or questions of law. See Dewiti v. Ackerman, 2 C. E. Green, 215; 
Manners v. Manners, 1 Green, Ch. 884. Where one is filed, and the 
pleadings or proofs show a dispute about the légal title of the real 
estate to be divided, the usual course is for a court of equity to re- 
tain the bill until the title is settled at law. Hay v. Estell, 3 C. E. 
Green, 251; Ohert v. Ohert, 2 Stockt. 98; Wilkin v. Wilkin, 1 Johns. 
Ch. 111; Coxe v. Smith, 4 Johns. Ch. 271. The counsel for défend- 
ant, on the argument, suggested that he was shut up to this course 
because he was in possession of the promises and hence could not 
bring an action for ejectment to try the title. But provision is made 
for snch a case by an act of the législature of the state of New Jersey 
entitled "An act to compel the détermination of daims to real es- 
tate in certain cases, and to quiet the title to the same," approved 
Maych 2, 1870. Eev. St. N. J. 1189. By the terms of that act ail 
persons in the peaceable possession of lands in New Jersey are au- 
trhorized to bring and piaintaio a. suit in chano^ry to settle the title 
to said lands, and to clear up ail doubts and disputes concerning the 
same; the fifth section reserving to either party the right to apply 
to the court for an issue at law to try the validity of the claims or 
to settle the facts. My first impression was to allow complainant 
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to amend his bill, eonforming it to the requirements of the statute 
when such a suit is brought, and to try the title in the pending ac- 
tion. But upon reflection I am of the opinion that the more proper 
course is to order the présent bill to stand as a simple partition bill, 
and to give leave to the complainant, if he is in the peaceable pos- 
session of the promises, to institute another suit, under the provisions 
of the state statute, to ascertain and détermine the title to the land. 
And it is so ordered. 



NoETHBEN E. R, V. Ogdensbueg & L. C. R. Co. 

(Circuit Court, D, New Hampahira. December 18, 1883.) 

BquiTT Pleading — Cross-Bill— Demurrer— A.N8Web — Reformation of Con- 

TKACT. 

It is not necessary to flie a cross-bill to reform a contract which is aiready be- 

fore the same court in equity at the suit of the other party ; but the défendant 

■ should plead the facts relied upon by way of answer, even if they vary a writ- 

ten contract, and the court will enforce the contract as it is found to hâve been 

made or as it ought to be reforraed, as the case may be. 

In Equity. 

J. H. Benton, Jr., for complaihants. 

S. Bartlett, for défendants. 

LowEiiL, J. The Ogdensburg & Làke Champlain Eaiiroad Com- 
pany was one of four parties to a contract made in 1871, by •which it 
was intended to secure for 19 years the service of steam-boats to 
bring freight to Ogdensburg. The Ogdensburg Company, having in 
1870 leased its road for 20 years to two of the other companies, par- 
ties to the contract, had only an indirect and reversionary interest, 
iii the arrangement; but that company agreed to advànce, for the 
purpose of the contract, the sum of $600,000, vrhich was to be repaid 
to it by the several railroad companies, parties to the contract of the 
third part, in the proportions of their gross receipts from the business 
brought to tbem by the line of steam-boats. The Ogdensburg Com-^ 
pany afterwards made this advance. The contract failed of its fuU 
effect and came to an end in 1876, without fault on the part of any 
of the parties to it. 

At this time the Ogdensburg Company had received payment of 
only about one-third of its advance of $600,000. That company bas 
since filed bills against some or ail of the railroad companies, parties 
to the contract of the third part. A more particular statement of the 
contract will be found in Ogdenshurg é L. C. R. Co. v. Boston dt L. 
R. Co. 4 Fed. Eep. 64. In that case, the court, consisting of Mr. 
Justice Cliffoed and the circuit judge, held on demurrer that the 
contract to repay the advances of the Ogdenlsburg Company was a 
several one by each of the parties of the third part, and that the 
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agreement was not to pay absolutely în proportion to grosB earnings, 
but to pay out of gross earnings. A similar suit is pending in this 
district, in which the Ogdensburg Company ask for an aecount of the 
gross earnings from the same business of the Northern Eailroad. 

The présent is a cross-bill brought by the Northern Company against 
the Ogdensburg Company, in which the complainant allèges that the 
agreement of the parties was neither to pay absolutely in proportion 
to gross earnings, nor even out of the gross earnings of the years 
during which the steamers were run, but to pay a sum not exceeding 
$125,000 out of the earnings of each half year, se that if in any half 
year there was a déficit, it cannot be supplied from the earnings of 
any other half year in which there was a surplus. 

The bill allèges that this was the agreement made by the parties, 
and asks that the contract may be reformed to express this agree- 
ment, if such is not already its true meaning. The défendant Com- 
pany demurs. It seems to me unnecessary to file a bill to reform a 
contract which is already before the same court in equity at the suit 
of the other party. It is not usual for a court of equity to enjoin it- 
self. The modem practice, as I understand it to be announced by 
the suprême court, is for the défendant to rely upon the facts by way 
of answer, even if they vary a written contract, and for the court to 
enforce the contract as it is found to bave been made, or as it ought 
to be reformed, as the case may be. Bradford v. Union Bank, 13 
How. 57. This point, however, was not argued, and I will retain 
the bill until the parties are heard further upon the question. 

Demurrer sustained. 



HoBTON Manuf'g Co., Jamestown, N. Y., v. Hoeton Makdf'g Ce, 

Ft. Wayne, Ind. 

(Circuit Court, D. Indiana. December 29, 1883., 

1. iNDiviDiTAii Name— Use by Partneuship — Dissolution. 

A partnership which is sulïered by any one to use his name as a part of the 
flrm style and title, though it may acquire by such license an exclusive right 
to the use of the name so long as the partnership continues intact, cannot, 
upon its dissolution, confer the same privilège upon its successor. 

2. Lâches — Acquikscbnce — Notick. 

Aoquiescence by any person in the wrongful use of his name will not estop 
him from asserting his rights in equity, unless he has notice during such ac- 
quiescence of the facts rendering the use of his name wrongful. 

J. K. Hallock and C. P. Jacdhs, for complainant. 

Ninde à Ellison, for défendant. 

Woods, J. Bill in equity for an injunction against the use of a 
name by the respondent, and a cross-bill by the respondent for an 
injunction against the use of the same name by the complainant, 
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bolh the parties being iucorporated under the name, The Horton 
Manufacturing Company. The materiai facts are as foUows : 

Soraetime prior to 1873, Dr. Théodore Horton was engagea at Bluffton, In- 
diana, iii the manufacture and sale of corn-planters, under letters patent ot 
which he owned a half-interest only. This corn-planter was advertised and 
sold, and became known, as the "American Hoosier Hand Corn-planter." 
William K. Tandegriff, having purchased the other one-half interest in 
the p.itent, entered into partnership with Dr. Horton and one Rachel V. 
Blackstone under the firm name of T. Horton & Co., and by the terrns of their 
partnership articles undertook to prosecute the business aforesaid for the 
period of twelve years from October, 1873, the date of the articles. In the con- 
duct of the business Mrs. Blackstone was represented by her husband, Will- 
iam A., who was made the book-keeper of the concern. 

Soon atter the organization of the Company, it purchased a patent for a 
washing-raachine, which it proceeded to manufacture and sell, in considéra- 
ble quantities, under the name, "Improved Western Washing-machine." In 
Becember, 1879, Dr. Horton sold his interest in this business to Vandegriff 
and W. A. Blackstone, but reserved his half-interest in the letters patent 
upon the corn-planter and one-third interest in the patent for the washing- 
machine; his vendees agraeing to pay him a royalty upon such articles as 
they should manufacture under either patent, and at the same time taking of 
Horton a lease for one year of the building in which the business had been 
theretofore conducted, with the intention of continuing the business in the 
same place. Mrs. Blackstone also retired from the firm at this time, leaving 
her husband and Vandegriff to constitute the new firm, for the continuance 
of which no definite time was agreed upon. 

There is conttict in the évidence upon the questions whether or not certain 
patterns were included in the sale by Horton to Vandegriff and Blackstone, 
and whether or not Horton agreed not to engage again in the same Une of 
manufacture. The prépondérance of the évidence seems to be that he did ao 
agrée, but upon the understanding, implied but not expressed, that his suc- 
cessors should continue to carry on the business at Bluffton. It was dis- 
tlnctly understood between the parties that Vandegriff and Blackstone should 
continue the business. The sale and transfer of Horton's interest having 
been completed, he consented, without considération, that the new flrm 
should adopt the name, The Horton Manufacturing Company. It did accord- 
ingly take this name, and under it prosecute the business at Bluffton, until 
June, 1880, w hen the members of the firm coneluded to remove, and did remove, 
to Jamestown, N. Y. Preliminary to this removal the company resold to Hor- 
ton the engine, boiler, shafting, and some other articles used in the business, 
and settled with him for the rent of the building and for royalties then due. 
At Jamestown, the company, under the same name, carried on the same busi- 
ness until March 12, 1881, when Its members. said Vandegriff and Blackstone, 
united with T. J. and J. J. Vandegriff in organizing an Incorporated com- 
pany, the complainant, which company has since that time prosecuted the 
business upon a large scale. 

A few monthâ after the removal of the company aforesaid to Jamestown, 
Dr. Horton, in association with two others, under the flrm name of ï. Hor- 
ton & Co., resumed the business at Bluffton, and published a circular to the 
effect that he had no connection with the company at Jamestown, and 'ihat 
that company was without a Horton and was sailing under false colors. 

Thàt company put fortli a counter circular, claiming to be the lawful suc- 
cessor of the original T. Horton & Co. The new firm of T. Horton & Co. 
continued in business until June, 1883, when it was placed in the hands of a 
V.18,no.14-52 
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receiver, and Dr. Horton assocîated hîmself with others in the organîzatiou 
of the respondent corporation, which, under the same name as the oomplain- 
ant, is engaged in and proposes to proseeute the sarae business as the com- 
plainant, and bas put forth circulars, cuts, and advertisements which wiil 
tend to confuse the public in respect to the manufactures of the two compa- 
iiies. 

The goods manufactured by the parties, and by the companies which pre- 
ceded them, hâve always been advertised and sold and known to the trade by 
the names aforesaid, which were stenciled or painted upon the respective ar- 
ticles, and in addition there was on each article the phrase "manufactured 
by," followed by the name and place ol business of the coœpany which put it 
upon the market; and in the case of the complainant and its predecessor the 
goods were niarked, besides the name of the particular article, as "Manufac- 
tured by the Horton Manufacturlng Company, Jamestown.N. Y.: Successors 
toT. Horton &Co.» 

The respondent has an express grant from Dr. Horton of his good-will, 
lelters patent, and of the right to use his name. It does not appear that tht- 
Horton Manufacturlng Company, as a firm or by act of its individual mem- 
bers, made any formai attempt to confer upon the complainant its name oi 
good-will, or the right to use Horton's name, and if that right exista it is bj 
force of the facts stated, and not by express grant. 

For the gênerai principles by which, upon thèse facts, the rights 
of the parties must be determined, counsel on either side hâve cited 
the opinion in Holmes v. Holmes, etc., Manuf'g Co. 37 Conn. 278. 
Stated generally, the décision announced in that case is to the effeet 
that incorporators of a business company, who had permitted the 
use of their individual namës in the composition of the corporate 
name, could not, after the business of the company had become es- 
tâblished and its manufactures well tnown under that name, confei 
upon a new and rival company or corporation the right to use their 
individual names in a similar way, to the confusion of the public and 
conséquent détriment of the first company; and this, upon the ground 
that in the use of a name lawfuUy acquired, which désignâtes the 
origin and ownership of its goods, a manufacturlng company or cor- 
poration will be protected "upon the same principle and to the same 
extent that individu al s are protected in the use of trade-marks." The 
following extract from this opinion illustrâtes well the views of the 
court, and will be fonnd to bear somewhat directly on the case now 
presented: 

"ïhe principles we hâve been contending for should, under similar circum- 
stances, be applied to partnerships and corporations alike. It is only when 
the eircumstances change that the principle becomes inapplicable. A person 
whose name appears in the flrm name bf a partnership, in the absence of any- 
thing raising a contrary presumption, will be presumed to hâve agreed that 
it should 80 continue during the existence of the partnership. If, before the 
partnership expires, he merely sells his interest in the eoncern to a stranger, 
he conveys to the purchaser a right in the use of the name during the re- 
raainder of the term. If, at thè expiration of the term, he sells his interest, 
with an agreement, express or implied, that the business shall thereatter be 
coutihued under the same name, the sarae rule applies. At the dissolution 
of the partnership, the partners revert back to their individual rights and re- 
sponsibilities, and each partner, in tlie absence of any agreement tothe con- 
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trary, bas an absolute right to control the use of bis own naine. In ail thèse 
respects there is no différence between a corporation and a partnership. " 

In respect to the case presented : If it can be said that the old 
firm of T. Horton & Co. was not dissolved in 1879, upon the going 
out of Horton and Mrs. Blackstone, and that Vandegriff and Black- 
stone took it up as a going concern, then, in the absence of a con- 
traty understanding, they perhaps had a right to go on under the old 
name. But as, in that case, Horton would hâve continued liable to 
the public as a member of the firm, notwithstanding bis withdrawal, 
the more reasonable application of the rule would seem to be that 
the use of his name could not bave been continued witbout bis 
authority and so the parties themselves seem to bave understood. 
Instead of going on under the old name of T. Horton & Co., to which 
they do not appear to hâve supposed they tiad any right, Vande- 
griff and Blackstone, with the consent of Horton, determined to 
adopt, as the style of their firm, the name of "The Horton Manu- 
facturing Company." This consent, having been given without con- 
sidération, was probably a mère license, revocable at pleasure. Mc- 
Gowati Bros.' Case, 2 Cin. Eep. 313. And if there was in it an élé- 
ment of contract which mkde it irrévocable, it was a grant to the new 
firm as then composed, and, by force of the language quoted from the 
Connecticut décision, as well as upon Sound reason, was capable of 
continuing only so long as that partnership should iast, and there- 
fore not transférable, either directly or indirectly, to any other per- 
son, firm, or organization, without Horton's consent. 

There is certainly no authority, in any case cited by counsel, or 
which has corne under observation, for the proposition that a partner- 
ship, whose name consists in whole or in part of the name of a per- 
son who is not a member of the firm, can, without the consent of the 
owner, transfer the right to another company or corporation to make 
a like use of such name. A man might willingly forego the use of 
his name in favor of an ordinary partnership, which, whether limited 
or not to a definite term of existence, is liable, upon many contingen- 
cies, to come to an end; but from such a grant there could not rea- 
sonably be inferred an intention to authorize a transfer or assignment 
to other companies or corporations, whereby the owner might be 
perpetually deprived of the control of his own name. 

There may be some cases which seem inconsistent with this view, 
but upon doser considération it is believed they are not so. The 
case of Dixon Crucible Co. t. Guggenheim, 2 Brewst. 321, and the 
authorities cited, will be found to be instructive. It is doubtless 
the law, as in that case it is held, that "the property in a trade-mark 
will pass by assignment, or by opération of law, to any one who 
takes at the same time the right to manufacture or sell the particular 
merchandise to which the trade-mark has been attached;" and if 
one has made of his own name a trade-mark, and then transfers to 
another his business, in which his name has been so used, the right 
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to continue such nse of the name will doubtless foUow the business as 
often as it may be transferred. 

Such was Bajoues Case, decided by the Tribunal of Commerce of 
Paris in 1854, cited in 2 Brewst., supra; and such are the many cases 
there cited, and which might be cited, wherein persons bave been en- 
joined against the use of their own names as marks or labels on 
goods, when the tendency was to injure others in the rightful use of the 
same or similar names upon like goods. If, for instance, Horton had 
called his goods "The Horton Corn- planter" and "The Horton Washing- 
machine," doubtless his vendees and successors in the manufacture, 
including the complainant, would hâve been entitled to continue to 
mark, advertise, and sell the goods by the same name. But this is 
manifestly very différent from the use of the name, as a constituent 
part of the name of the company or corporation which should manu- 
facture or sell the goods so marked, 

The conclusion seems clear that the complainant did not acquire 
from the Horton Manufacturing Company, the partnership which 
preceded it, the right to use Horton's name; and as that partnership 
was dissolved, or at least abandoned, when the corporation was 
formed, Horton, if he had ever lost, was then remitted to the full 
control of his name. 

The complainant claims further that if it did not in the first in- 
stance acquire a right to the use of the name, it did acquire it by 
long use, and by the acquiescence of Horton in that use to such an 
extent as to constitute an estoppel against him or any claiming 
under bim. 

Conceding that there may be such an estoppel, it is not shown in 
this instance. Besides the circular published by Horton, as already 
stated, which implied and indicated, it would seem with sufELcient 
plainness, his dissent from the use of his name by the establishment 
at Jamestown, it does not appear that Horton had notice or knowl- 
edge that the partnership had been abandoned and the complainant 
corporation formed; and without such knowledge it could hardly be 
said that there is an estoppel, even if the facts were otherwise suffi- 
cient. 

The proposition established that the complainant had no right to 
the name, and bas been using the same wrongfully, the conclusion 
seems necessarily to foUow that the respondent, by virtue of Hor- 
ton's grant, acquired a complète right to the name, and is entitled, 
on the cross-bill, to an injunction against its use by the complainant. 

Decree accordingly. 
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JoHKSON and others v. Florida Tb assit & Peninsola E. Co. 

and others. 

{Circuit Court, N. D. Florida. December 24, 1883.) 

Statute of Limitations — Lacheb. 

Application to flle a supplemental bill of complaint denied, both because of 
the bar of the statute of Lmitatious and of the lâches of the complainauts. 

In Equity. 

J. G. Cooper, Chas. Cooper, John T. Walker, Wilkerson Call, and 
E. M. L. Engle, for complainants. 

Horatio Bisbee, Jr., Geo. Tichnor Curtis, aud John A. Henderson, 
for respondents. 

Settle, J. Waiving the objection to the new bill, that most of 
the matters tberein stated are not supplemental to the relief prayed 
for in the original bill, the court is of opinion that the applica- 
tion should not be granted, both because of the bar of the statute of 
limitations and of the lâches of the complainants. 

Although it is contended that the bonds are not yet due, and that 
the complainants were not compelled to assert their rights at an 
earlier day, yet the acts complained of, and upon ■whiçh relief is 
now sought, occurred lY years since; and the original bill, upon 
which it is now sought to graf t the supplemental bill, was filed 1 
years since. Eeasonable diligence would hâve brought to the knowl- 
edge of the complainants the material fact now sought to be intro- 
duced for the first time into the original litigation. As is well said 
in a récent décision of the suprême court of the United States : 

"The law of lâches, like the principle of the limitation of actions, was 
dictated by expérience, and is founded in a salutary policy. The Japse of 
time carries with it the memory and life of witnesses, the muniments of 
évidence, and other means of proof. The rule which gives it the efEect pre- 
scribed is necessary to the peace, repose, and welfare of Society." 

The application to file a "bill of suppleruent, revivor, and atuend- 
ment," is denied. 

In the suit of Henry S. Higgins and Charles S. Adams v. J. S. 
Driggs, Adm'r, and E. Higgins, demurrer was sustained. 
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In re Lbtchworth and others. 

{District Court, N. D. Nm York. November, 1883.) 

Bankkuptct— MoETGAGEK Peoving Depiciency afteh Fokeclosuhe — Rev. St. 
} 5057. 

Where a mortgage creditor of a banknipt, after notice to the assignée, asks 
for and obtains an order of the court allowing hiin to foreclose his mortgage 
by proceeding in tbe state court, ihe assignée belng made a party and the com- 
plaint praying that the deflciency arising upon a sale of the mortgaged prem- 
ises be ascertained and plaintiff permitted to prove the same in banliruptcy, 
and no objection is made until the creditor files proof of the amount of deflci- 
ency in the bankrupt court, his action will be considered a suiHcient compli- 
ance with section 5075 of the Itevised Statutes. In re Eerrick, 17 N. B. R. 
335, distinguished. 

In Bankriiptey. 

Charles F. Durston, for tùe aBsignee, 

Richard G. Steel, for the creditor. 

CoxB, J. A mortgage creditor of the above-named bankrupt ap- 
plied to this court, on the eighteenth day of May, 1876, for permis- 
sion to foreclose, to make the assignée a party to the foreclosure 
proceedings, and to prove the deficiency arising on the sale as an un- 
secured debt against the estate of the bankrupt. Notice of this applica- 
tion was duly served on the assignée. The court thereupon made an 
order permitting the foreclosure of the mortgage and the sale of the 
mortgaged premises. An action was thereafter commenced in the su- 
prême court of the state, the assignée being made a party défendant. 
The complaint prayed, inter alla, for a judgment that the deficiency 
arising upon a sale of the mortgaged premises be ascertained and that 
the plaintiff be permitted to prove the same in bankruptcy. Before 
the foreclosure sale, the mortgagee proved his debt as a secured cred- 
itor, the proof stating ail the fpregoing facts. After the sale he filed 
a supplemental proof reciting the additional faot that there was a 
deficiency, amounting at the date of the bankruptcy to $789.28. 
The assignée asked foç a re-examination of the proof, and the ques- 
tion arising upon his pétition, and the answer of the creditor was, 
upon conceded facts, certified into court by the register. 

The question is — Were the creditor's proceedings so irregular as 
to preclude him from proving his debt for the deficiency ? Section 
.5075 of the Eevised Statutes provides : 

" When a creditor bas a mortgage of real or personal property of the bank- 
rupt, or a lien thereon for securing the payment of a debt owing to him from 
the bankrupt, he shall be admitted as a creditor only for the balance of the 
debt, after deducting the value of such property to be ascertained by agree- 
ment between him and the assignée, or by sale thereof, to be made in such 
manner as the court shall direct," etc. 

It is insisted by the assignée that the creditor has forfeited the 
right to prove his debt for the alleged reason that the,deficiency was 
net ascertained by a sale made pursuant to the directions of the dis- 
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triet court. The Ca&e of HerricJc, 17 N. B. R. 335, is cited as sustain- 
ing this view. There is, however, a marked distinction between the 
two cases. In the case at bar the assignée was, at the earliest mo- 
ment, informed that the creditor intended to prove his debt for the 
deficiency. The court, with the pétition bef ore ifc giving this notice, 
made an order allowing the suit to proceed in the state court, with 
the assignée a;s a party, and permitting the sale of the mortgaged 
property "on such foreolosure." In the original and supplemental 
proofs the same intention to prove the debt was expressed. With 
this timely information the assignée appears to bave made no objec- 
tion until after the second proof was filed. He was, apparently, en- 
tirely satisfied with the ereditor'8 proceedings to ascertain the defi- 
ciency, and made no suggestion that it should be deiermined in any 
différent manner. In the Herrick Case, on the contrary, the court 
says: 

"It was not contemplated by the créditer, the assignée, or the court, that 
the action to foreclose was to be instituted for the purpose of a valuation of 
thesecurity. * * * Doubtiess, after an assignée h as. beenappointed, this 
court could direct that the value of the creditor's security be ascertained by a 
sale under a decree of forecloaure; but the ordinary order granting leave to 
bring suit to foreclose cannot be 80 coitstrued." 

It can hardly be said in vieW of ail the facts that the order heire 
was " the ordinary order." The sale was, within the fair meariing of 
the section referred to, made in the nlanner the court directed. It 
would be unjust to permit the assignée, in such circumstances, to 
interpose objections for the first time after he bas, by allowing the 
creditor to proceed to the end^without a suggestion of dissent, left 
him.entirely remediless. If the creditor had had the least intima- 
tion that the présent contention was to be nrged, he would quite 
likély hayé applied to the court for more spécifie directions regard- 
ing the sale, Hearing no objection he relied upon the sufficiency of 
the order. 

My opinion is that the claim is valid and that thô proof should 
remain on filé. 



United States v. Abrams. 

[Ci? cuit Court, 8. D. New York. Deceraber 18, 1883.) 

CotJNTERPEiTiNo Cnited Btatbs Coin— Rev. St. § 54.'57— CoiN Oalcitlatbd to 

DBCEIVE— PURTHES ACT TO EB DONE TO PeRFBCT SpURIOTTS CoIN. 

A party who has made false coins with intènt to ctrculâte them, and has 
carried tlie mamifacturxj so far as to produce coins capable of beinguttered as 
gcnuine coins, may be convicted of the offense described in Hev. Bt. § 5457, not- 
withstanding he intended to coat such coins with silver before putting them 
in circulation. 

Before Wallace, Benbdict, and Bbown, JJ. 
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B. B. Poster, for the United States. 

B. F. Tracy, for accused. 

Benedict, J. The prisoner was indicted under section 5457 for 
falsely making coins in the resemblance and similitude of a coij' 
coined at the mint of the United States known as the trade dollar. 
At the trial it was shown that the accused made certain eoins com- 
posed of tin and antimony, resembling in shape and design the trado 
dollar. There was also testimony showing that the accused intended 
to coat thèse coins with silver before putting them in circulation 
The jury was charged that no conviction could be had unless the coin^ 
put in évidence were found to bear such a resemblance to the genuim 
trade dollar as to render them capable of being used to deceive s 
person of ordinary intelligence; and that the prisoner could be con- 
victed if the jury found that he made the coins with intent to circu- 
late them, and had carried the manufacture so far as to produce coins 
capable of being uttered as genuine trade dollars, notwithstanding 
there was évidence that he intended to coat the coins with silver be- 
fore putting them in circulation. The charge was correct. It is true 
that, in one sensé, the coins were unfinished; that is to say, they 
were not finished as the prisoner intended to finish them. But in 
another and a truer sensé they were finished, for they were capable of 
being put in circulation as genuine coin. So the jury hâve found. 
The ingrédients of the offense created by the statute are an act and an 
intent. The act is màking a false coin capable of being circulated 
as genuine. The intent is an intent to defraud. The jury found 
both act and intent proved, — and properly, for the character of what 
the défendant did when he made the coins was in no sensé modified 
by proving bis intent to carry the manufacture of the coins a furthei 
stage in order to make their resemblance to the genuine more com- 
plète. Whatever he may hâve intended to do in the future, wheu 
the accused made coins so like the genuine trade dollar as to be ca- 
pable of doceiving persons of ordinary intelligence, he did the act 
described in the statute ; and, having done that with intent to defraud, 
he committed the ofifense charged. 

Motion for new trial denied. 



Deyfoob and another v. Fkiedmak and another. 
(Oireuit Court, S. D, Nm York. January 4, 1884.) 

Patents— Design Patent No. 4,802— Infkingbment. 

Design letters patent No. 4,802, dated April 11, 1871, and granted to William 
H. Walton for a design for printed material for gored skirts, conaisting of print- 
ing a séries of gore-shaped patterns, made to matcli around tlie lower edge in a 
skirt, the narrow end opposite tlie broad end of another, on a pieoe of woven 
fabric, so as to fill tke widih of the fabric, leaving blank spaces for seams, with 
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flottpd lines in the blank spaces by which to divide the fabricinto parts, having 
each a pattern of proper sliape to be sewed together into a full skirt, are not 
infringed by the gore-shaped patterns printed according to the patent, but al- 
ready divided,ready to be sewed together into skirts, or by cutting skirt fabrics 
printed with gore-shaped patterns, the wide ends of which are placed alter- 
nately opposite the narrowends, fllling the width of the fabric, but without 
blank spaces for seams or lines or marks by which to divide them other than 
the outlines of the patterns. 

2. SaME — DiFFEUENCES IK DESIGN. 

The diflerences in designs necessary to take away their identlty in law are 
such appearances as would attract the attention of aa ordinary observer, giv- 
ing such attention as a purchaser of the articles in question, for the purposes 
for which they were intended and purchased, would usually give. 

3. Bamb— Infbinobmbnt of Part dp Design. 

There may be an infringement of a patented design without taking the whole 
of it, but in such cases the part taken must be a part oovered by the patent. 

In Bquity. 

Edmund Wetmore, for orators. 

Roderick Robertson, for défendants. 

Wheeleb, J. The orators own design letters patent No. 4,802, 
dated April 11, 1871, and granted to William H. Walton for a design 
for printed material for gored skirts, consisting of printing a séries 
of gore-shaped patterns, made to match arôund the lower edge in a 
skirt, the narrow end of one opposite the broad end of another, on a 
pièce of -woven fabric, so as to fill the width of the fabric, leaving 
blank spaces for seams, with dotted lines in the blank spaces by 
which to divide the fabric into parts having each a pattern of proper 
shape to be sewed together into a full skirt. The claim is for the 
"shape or configuration of a séries of patterns for gored skirts printed 
upon a pièce" of fabric, as shown and described. This suit is brought 
for relief against infringement. The answer does not deny the val- 
idity of the patent, but dénies infringement by the défendants or 
either of them. The proof shows that the défendant Abraham I. 
Friedman sold a lot of gore-shaped patterns printed according to the 
patent, but already divided, ready to be sewed together into skirts, 
to a person sent to purchase them for the orators, and that he bas 
eut up skirt fabrics printed with gore-shaped patterns, the wide 
ends of which were placed alternately opposite the narrow ends, as 
specified in the patent, filling the width of the fabric, but without 
blank spaces for seams, or lines or marks by which to divide them, 
other than the outlines of the patterns. There is no proof whatever 
that the défendant Daniel P. Friedman bas in any way done any- 
thing himself that is claimed to be an infringement, or that he bas 
been in any way connected with Abraham I. Friedman in what he 
has done that is claimed to be an infringement. The invention 
would seem to hâve been better adapted to a patent for a manufac- 
ture than to one for a design. Clark v. Bousjield, 10 Wall. 133. 
But as a design patent was asked for and granted, and is not at- 
tacked, it must stand good for what it will properly cover. The 
-^ale procured by and to another for the orators, would not of itself 
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probably be an unlawful infringement of which they could justly 
complain; yet, when made in the usual course of business, as of 
gooda kept for sale, it might be évidence of sales of -similar goods to 
others. Still, as the patent is not for the design of the patterns 
separately or united in a skirt at ail, but only for the design of the 
séries of patterns as printed on the pièce of fabric, it is not easy to 
see how the sale of the patterns divided could be an infringement of 
' that patent, The design patented would not be there in that sale, 
and might not bave been présent in any use by that seller. When 
the pièce of fabrio -was separated, and the patented design gone, 
there would not seem to be any infringement by a subséquent user 
or seller of the parts who was innocent before. But the cutting up 
of the fabric would undoubtedly be an unlawful use, if the fabric eut 
up was an infringement. The only évidence that Abraham I. Fried- 
man eut up such fabric cornes from his own cross-examination as a 
witness for the orators. In testifying to what he so used, he states 
that it is the same as used by him in 1868. If this is taken to be 
true, as the rest is, the patent, about which nothing prier to its grant 
is shown, could properly cover nothing but the improvement upon 
this, which would be merely the blank spaces for seama and the 
lines in thèse spaces by which to divide the patterns. As this de- 
fendant does not use thèse spaces nor lines, in this view, he would 
not infringe. Further, the prior printing of patterns upon woven 
fabrics for cutting apart and making up is well shown by other évi- 
dence. The patent could properly cover the improvements upon 
such, if this defendant's testimony as to what he had done before 
should be laid aside. As this patent, as before mentioned, does not 
cover the patterns, the improvements would consist in the design of 
the . arrangement of them on the fabric, advantageously to be di- 
vided, for the fabrio was not intended for use whole, but only by 
cutting the patterns apart. The spaces for seams, and lines in 
them to divide by, were prominent and important. The appearanoe 
of the pièces of fabric with and without thèse spaces and lines might 
be 80 nearly the same that the différence would not attract the at- 
tention of a disinterested observer, but it would at once be notice- 
able to ordinary purchasers or users of such material. The différ- 
ences in designs necessary to take away their identity in law are 
understood to be such appearances as would attract the attention of 
an ordinary observer, giving such attention as a pnrchaser usually 
gives. Oorham Co. v. White, 14 Wall. 511. This, of course, means 
purchasers of the articles in question for the purposes for which they 
were intended and are purchased, A purchaser of thèse fabrics 
would, ordinarily, be a person intending to eut them up and make 
them into skirts or sell them to others to make into skirts. A pur- 
chaser of ordinary observation, with that intention, would notice at 
once thèse prominent facilities for accomplishing those purposes. 
To such a person the design patented and that used by the défend- 
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Vint would be quîte différent. As argued for the orator, there doubt- 
less might be an infringement of a patented design without taking 
the whole of it, but in such cases the part taken must be a part oov- 
ered by the patent. Richardson v. Miller, 12 0, Gr. 8 ; Wood v. Dolby, 
7 Fbd. Eep. 475. The orators do not appear to hâve shown that the 
défendants or either of them infringe. 

Let there be a deoree that the défendants do not infringe, and that 
the bill for that cause be dismissed, with costs. 



VoGELET V. NoBL and another. 

(Circuit Court, S. D. New York. January 3, 1884.) 

Patents fob Inventions— ANTicrpATioNS—lNDBPiîiiTE Descsriition. 

Patent No. 184,933, dated November 28, 1876, granted to AlexanderVogeley 
for an improvement in apparatus for beveling glass plates, and consisting of a 
truck moving by hand on ways of proper height, carrying an adjustable table 
for holding the plate at desired angles against the grinding wheel, was not 
anticipated by the French patents of Remongin <& Jesson, No. 60,174, dated 
September 18, 1863, and of Jaubert, No. 94,457, dated March 7, 1872, nor is such 
patent void for want of explanation of the principle of the apparatus, and the 
best mode of applying it. 

In Equity. 

E. Bartlett, for orator. 

C. WylUs Betts, for défendants. 

Wheeleb, J. This suit is brought upon letters patent No.. 184,- 
933, dated November 28, 1876, granted tothe orator for an improve- 
ment in apparatus for beveling glass plates. The défenses are want 
of novelty, and want of explanation of the principle of the apparatus, 
and the best mode contemplated of applying it. The apparatus con- 
fiists of a truck moving by hand on ways on a frame of proper height, 
carrying an adjustable table for holding the plate at desired angles 
against the grinding wheel. The anticipation relied upon to show 
lack of novelty are several patents, French, Enghsh, and American, 
the most prominent of which, for this purpose, are the French patent 
of Eemongin & Jesson, No. 60,174, dated September 18, 1863, and 
that of Jaubert, No. 94,457, dated March 7, 1872. The former is 
for mechanism for adjusting the grinding wheels to the plate; and 
the latter is for a truck moved by machinery on ways on the floor 
«arrying an adjustable table similar tothe orator's. The former does 
not accomplish the same resuit in the same way as the orator, and 
leaves his invention good for his way, even if the way shown in that 
patent was practieable, which does not very satisfactorily appear. 
The testimony shows clearly that the successful beveling of thèse 
plates on grinding wheels requires that the plate in its motions should 
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be under the control, by the hand, of the operator, and that no auto-* 
matic control is the équivalent of this manipulation by the operator 
for this purpose. The apparatus of Jaubert'a patent does not, there- 
fore, do the same thing by the same, or substantially the same, means 
as the apparatus of the orator, even if it will do it at ail with practical 
Buccess, which on the proof is doubtful. And if Jaubert's machine 
■was detached from the power it would not be operative, as eonstructed, 
by hand. The other patents are for machines for working wood or 
stone automatically, and are not any more nearly adapted to tins 
purpose than the contrivances of thèse that are mentioned particu- 
larly. None of them are taken for this purpose in this art ; the de- 
fendants and others in this business are not content to use thèse 
former patented devices, but prefer the orator's. This fact is évidence 
of the superiority of his. And as to thèse foreign patents, it might 
be remarked that this patent was granted under the act of 1870, (16 
St. at Large, p. 201, § 25,) which provides that no person shall be 
debarred from receiving a patent for his invention or discovery, nor 
shall any patent be declared invalid by reason of its having been 
first patented or caused to be patented in a foreign country, unless 
the same bas been introduced into public use in the United States for 
more than two years prior to the application, (Rev. St. § 4887,) and 
that there is no évidence of such introduction into publie use during 
that time anywhere. As to the other point, it is to be noticed that 
the patent is merely for the apparatus for applying the plate of glass 
to the grinding wheel. The drawing shows a grinding wheel prop- 
erly arranged for doing some, but rare kinds, of work. None arrangea 
for the usual work, or in the best manner, is shown. Still it ap- 
pears that a person skilled in this art would readily apply the pat- 
ented apparatus to any kind of wheel. This would seem to be suffi- 
cient. Loom Co. v. Higgins, 105 U. S. 580. There is really no 
question about infringement. 

Let there be a decree for an injunction and an account, according 
to the prayer of the bill, with costs. 



The Sybaouse. 
{District Court, 8 D New York. December 14, 1883.) 

COLMSIOS WITH JflEK— TUBNING— InTENTIONAL STKIKING— OLD BoATS— NO- 
TICE. 

The tug s., with the canal-boat K. Jashed to herside, in turning round in the 
Morris canal basin, intentionallyranorrubbedagainst the"middle pier" toas- 
sist in turning, and afterwardsagainst afloatof spilea. Twoholes werethereby 
made in the K., and she afterwards sank. In a conflict of teatimony, /leM, the 
blow was unjustifiable, whether for a new or an old beat, and that any such 
blow approaching to violence is at the tug's risk, and the practice condenined. 
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2. Same— Old Boat— Noticb. 

An owner of an old boat towed, if she is not staunch flnd strong, Is bound 
to give notice of her weakness to the tug, otherwise he can only claim the 
beneflt of ordinary care in the tug'8 handling of her. 

3. Samb— Damages. 

The évidence showing that the K. was an nid boat, not staunch and strong, 
and nosuch notice having been given, Aeld, the owner should recover but half 
his damages. 

In Admiralty, Collision. 

J. A. Hyland, for libelant. 

Edwin G. Davis, for claimant. 

Bbowk, J. On the eighth of September, 1880, the'steam-tug Syra- 
cuse took in tow the canal-boat Kearsage, loaded with staves, at the 
Morris canal basin, to be towed to tbe East river. In the course of 
turning around in the basin, immediately after leaving the dock, the 
tug intentionally ran against what is called the middle pier, which is 
in the middle oif the basin, for tbe purpose of expediting the turning 
of the boats, and a few rods further on she rubbed or hit against a 
float of spiles near the opposite side of the basin. Two holes were 
thereby stove in the canal-boat near amidships, and below the water 
line, 80 that she sank several hours afterwards. This libel was filed 
to recover for the damages thereby sustained. The défense is that 
the boat was unseaworthy and rotten, and that the contact with the 
pier and spiles was nothing more than was usual and justifiable in 
the course of turning. The tow was lashed upon the starboard side 
of the tug. Although the pilot of the tug testifies that there was no 
'blow, but only the usual rubbing to assist in turning, I am satisfied 
from the évidence of the owner and the wheelsman of the Kearsage 
that there was a very decided, if not powerful, blow. They both tes- 
tify that it was a violent blow, such as caused the boat to roll. Just 
before reaching the pier the owner of the canal-boat, seeing that they 
were going to strike, sang out to the pilot of the tug protesting against 
it, and the latter replied that it would do no harm. The latter tes- 
tifies that it was necessary to run against the pier in order to make 
the turn, as the channel there was narrow. This cannot be accepted 
as a sufficient justification. If he could not hâve backed any fur- 
ther on his spring lines before leaving the dock, as he says, there 
were plenty of other means at the command of a tug, in handling a 
single tow, without injuring her by running against a stationary 
structure. 

The practiee of running vessels or canal-boats in tow, whetber new 
or old, against other vessels or piers, for the purpose of rapid hand- 
ling, is dangerous, sure to lead to disputes, and, when approaching 
anything like a forcible blow, must be held to be at the risk of those 
who practiee it. The Nebraska, 2 Ben. 600; The Harry, 15 Fbd. 
Eep. 161. The captain of the tug in this case had had much ex- 
périence in this basin, but this was no guaranty that in running 
against the pier the blow might not be severer than he intended. 
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Those in the canal-boat were in a much better situation to observf 
the force of the blow, and I am satisfied that their aecount of it k 
substantially correct, and that it was a blow unjustifiable in the nav 
igation of either new or old vessels. Such a blow, however, may do 
no immédiate and perceptible damage to a staunch boat, while it ma,v 
sink an old and infirm one. If tugs undertake to handle canal-boat.'- 
whioh are known to be old and weak, they are bound to exercise ad- 
ditional caution in their treatment. On the other hand, owners of 
such beats are bound to give notice of their infirmities, or else thej 
are not entitled to bave them handled with more than ordihary cart 
and prudence. The évidence in regard to this boat shows clearly that 
she was an old boat. The libelant bought her as such in exchange 
for another old one, paying also, in addition, f 100 in cash and hii 
note for $40. On aecount of alleged misrepresentations by the seller, 
the libelant subsequently refused to pay the note, and it was surren- 
dered. She was not rated ; but this circumstance is not conclusive 
that she was not ratable for insurance, since not unfrequently good 
boats of this class are run without insurance. A ship-carpenter, on 
behalf of the claimant, examined the Kearsage while she was being 
repaired, and while the broken planks were being taken from her 
side. He testifies that the planks removed were rotten, so that they 
could be broken by the hand. The carpenter who did the repairs tes- 
tifiëd shortly before the trial that the broken planks were sound and 
in good condition, and that the gênerai condition of the planking of 
the boat was sound and seaworthy. This latter testimony was given 
some three years after the transaction; the former, near to the time 
of it. 

It is difScult to form any satisfactory conclusion from évidence of 
this character. Had the claimants intended to rely upon the fact of 
such utter rottenness and unseaworthiness as should preclude the 
Kearsage from any recovery, additional means of supporting their 
case in this respect should hâve been procured. At the same time, I 
am by no means satisfied, upon the circumstances of this case, that 
this canal-boat was of the ordinary strength or ability to undergo 
the usual handling of staunch and sound boats. The natural infer- 
ence from ail the facts is that she was not. I think this is confirmed 
by the captain's calling out to the pilot when he saw that they were 
going to run against the pier. This was too late, however, to be of 
any avail. Had seasonable notice of the weakness of the boat been 
given, doubtless the pier and the spiles would hâve been avoided, or 
struck more cautiously, and no injury hâve ensued. Justice requires 
that the continued running of old boats should be elosely scrutinized, 
and their owners should not be suffered to conceal their infirm con- 
dition, and, when accidenta happen, get them repaired, or recover 
as for a total loss, at the expense of others. The Bordentoum, IC 
Fed. Eep. 270. The owner is bound to give notice of any infirmity 
about bis boat, if she be not staunch and strong; and where this is 
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not done he musi he held jointly or eplely responsiWe for such in- 
juries as the présent, according to the other circumstances of the 
case. No such notice was given in this case. Had the contact with 
this pier been only such as was clearly justifiable in the case of ordi- 
nary boats, the libel would therefore hâve been dismissed. The Gen. 
Geo, G. Meade, 8 Ben. 481. But as I must hold otherwise, upon the 
évidence, both must be regarded as in fault, and the libelant is enti- 
tled to recover but half his damages, (The William Murtaugh, S Fed. 
Eep. 404; Christian v. Van Tassd, 12 Fed. Rep. 884, 890,) amount- 
ing, upon the testimony before me, with interest, to |105, with costs. 



The Alabama. 
{District Court, S. D. New York. December 12, 1883.) 

BiJP— Ancthor — Nbgltgencb— Damage feom. 

A vessel throwing an anchor in shallow waler in a large slip or basin where 
other vesscls are in the habit of coming and going, without a buoy, and a,t a 
considérable distance from the vessel, and with nothing to indicate the prés- 
ence of the anchor in the spot where it lies, is liable for the injury caused to 
another vessel which ruas upon it without notice. 

In Admiralty. . 

E. D. McCarthy, for libelant. 

Taylor d Parker, for respondent. 

Brown, J. The libel in this café was filed by the owner of the 
steam-tug Eobert Lockhart, to recover for damages caused to the 
propeller of the tug from running upon a concealed anchor of the 
Bcow Alabama, in what is known as the California dock, in Jersey 
City, on the twenty-sixth of November, 1880. The California dock 
is a slip or basin some 500 or 600 feet wide, between two piers, 
and extending back about 1,000 feet. About midway in the length 
of the dock, and about 150 feet south of the northerly pier, there was a 
coffer-dam moored to piles. The scow Alabama backed in and fast- 
ened her stern to the coffer-dam and dropped an anchor about 100 feet 
forwards of her bows, and this was about 100 feet inside cf the outer end 
of the dock. The tug Lockhart, between 6 and 7 o'clock in the morn- 
ing, had landed a tow at the coffer-dam, a usual place for such land- 
ings, and in coming out of the slip, the water being shallow, her pro- 
peller ran upon the anchor, causing the tug considérable damage. 
There was no bouy at the anchor; the light intended as an anchor- 
light was near the stern of the scow, but not at the height required 
by the rules for an anchor-light, and no light was observed by the 
pilot of the Lockhart. 

I cannot doubt, upon the évidence, that the anchor belonged to the 
Alabama. The place of collision corresponded with the place at 
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which the claimants stated that their anchor was dropped; no other 
vessel was shown at anchor there at the time. When the contact 
with the propeller took place the scow's chain at her bows was taut- 
ened. It was proved that schooners and other vessels occasion- 
ally dropped anchor for a short time while waiting for orders in 
this broad slip or basin, but none extending such a distance from the 
vessel. As the tug approached the scow there was nothing to indi- 
cate any anchor thrown out at any considérable distance from it. 
Her chain was perpendioular, and there was no buoy at the anchor. 
Sailing vessels and tuga were accustomed to go in and out, and there 
was nothing in this case to give warning of the danger from the scow's 
anchor in shallow water, nearly 100 feet distant from her. Under 
the maritime rule, from an ancient period, this was clearly négligence 
for which the scow is answerable. By article 28 of the Laws of Wis- 
buy it was provided that "no master of a ship shall lie at anchor in 
a haven without fastening a buoy to his anchor, to give notice to 
others where it is. If he omits to do so, and any damage is sustained 
by it, he is obliged to make it good." 

In the case of PhUa. W. éB. R. Go. v. Ph. â H. de G. S. T. Go. 23 
How. (U. S.) 209, 216, the suprême court say : "It is a rule of maritime 
law from the earliest times ' that if a ship run foui of an anchor left 
without a buoy, the person who placed it there shall respond in dam- 
ages.' " 1 Emerigon, 417 ; 2 Browne, Civ. & Adm, L. 203. 

Decree for libelant with costs, with au order of référence to com- 
pnte the damages. 
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Harkis v. Delawase, L. & W. E. Co. 
{Circuit Court, D. New Jeney. January 7, 1884.) 

Rkmovai. of Oattsb — AcT OF 1875 — Defbctivb Bond — Amendmbnt. 

The formalities prescribed by the removal act of 1876 are not conditions préc- 
èdent to the jurisdiction of the fédéral courts, and a defect in the bond re- 
quired by that act may be cured by the substitution of a new bond upon motion 
in the fédéral court to amend. 

Deforâ v. Méhaffy, 13 Fbd. Rep. 481, followed. 

On Motion to Eemand. 

N. Harris, for plaintiff. 

J. G. Shipman, for défendant. 

Nixon, J. This action was originally brought in the circuit court 
for the county of Warren, in the state of New Jersey. After thè fil- 
ing of the déclaration and before any plea or demurrer, the défend- 
ant corporation presented to the state court a pétition for the re- 
moval of the cause into this court, under the act of March 3, 1875. 
The pétition was accompanied with a bond which was duly approved 
by the state court, and an order for the removal entered in the min- 
utes. The record was filed in this court on the first day of the prés- 
ent term, and the counsel of the plaintiff forthwith gave notice of a 
motion to remand on the Tound of the insufficiency of the bond. 
The defect complained of ^a that the bond was not executed to the 
plaintiff in the suit, but to one Augustus Laubach, a étranger to the 
record, and whose name nowhere appears in the proceedings other 
than in the penalty of the bond. An explanation was made on the 
argument that there was another suit pending in the Warren circuit 
court against the same défendant, in which Augustus Laubach was 
plaintiff, and the clerk, in drawing the bond, confounded the names 
of the parties. The défendant meets the motion to remand by a 
counter- motion that he be allowed to amend by the substitution of a 
new bond. 

The case présents for considération the question whether there is 
power in this court to retaiu the cause, and allow the correction of 
such a mistake and error in the bond, or whether the lack of a suffi- 
cient bond deprives the court of jurisdiction over the proceedings. It 
involves the construction of the third section of the removal act of 
1875, the meaning of which, in this, respect, has never received any 
authoritative adjudication by the suprême court. The views of the 
différent circuit courts are conflicting. There is a number of cases 
which hold that the requirements of the act are jurisdictional pre- 
requisites, and unleas complied with, the cause, whose removal is at- 
tempted, remains in the state court. See Burdick v. Haie, 7 Biss. 
96; Torrey v. Grant Locomotive Works, 14 Blatobf. 269; McMurdy v. 
v.l8,no.l5— 53 
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Life Ins. Co. i WeeUy Notes Cas. 18; Webber v. Bishop, 13 Fed. 
Ebp. 49; Field, l'ed. Courts, 156, 167. 

In Burdick v. Haie, supra, there was a motion to remand the cause 
to the state courts, on the ground that the bond, although pénal in 
form, had no sum written in the blank left for the penalty to be in- 
serted. ïhe learned jadge (Geesham) held that the defect was not 
curable by amendaient in the fédéral court. He asserted that "the 
fédéral courts bave no power to dispense with, modify, or change any 
of the provisions of the statutes authorizing the removal of causes 
from one jurisdiction to the other. Unless the requirements of the 
aot, which are jurisdictional prerequisites, are substantially complied 
with, the power of the state court remains, undisturbed. If in this 
case the requirements of the statute hâve been substantially complied 
with, the state court bas lost jurisdiction over the suit, and no amend- 
ment of the bond is necessary to complète the jurisdiction of this 
court. If, on the other hand, the requirements of the act bave not 
been complied with the suit is still in the state court, and there is 
nothing in this court to amend. " 

, Judge Blaïchford seems to bave taken the same view in Torrey v. 
Grant Locomotive Works, supra, where the defect was in the condi- 
tion of the bond, which contained no provision for the payment of 
oosts as required by the act of March 3, 1875. He held that the filing 
of a bond complying with ail the requirements of the statute was a 
condition précèdent to the removal of the cause, quoting and follow- 
ing the judges of this circuit in the Eastern Pennsylvania district in 
the case of McMurdy v. Life Ins. Co., supra. Thèse décisions were 
quoted and relied upon by Judge Coxe in the circuit court for the 
Northern district of New York, in Wehber v. Bishop, supra. ïhe ques- 
tion was not raised in that case on any motion to remand, but the 
learned judge said that was not necessary for the action of the court, 
as the question was one of jurisdiction, and the défendant was at ail 
times aîlowed to take advantage of the defect. 

Field, in his récent treatise on the Jurisdiction of the Fédéral 
Courts, discussing the subject of the removal of causes, says in sec- 
tion 178, (page 156 :) "There is no right to a removal until a good pé- 
tition and sufficient surety are filed in the state court. ïhose are 
the conditions précèdent to the right of removal," etc. And again, 
in section 190, (page 167:) "If the bond is manifestly defective, as 
where no sum for the penalty is inserted, this would be ground for 
remanding the cause to the state court, from which it came." 

But, on the other hand, other judges bave held that the jurisdiction 
of the fédéral courts is in nowise dépendent upon the instrumentali- 
ties which congress may happen to devise to facilitate the removal 
of a cause from one court to the other; that the subjeet-matter of 
the controversy, the citizenship of the parties, and questions arising 
under the constitution and laws of the United States détermine juris- 
diction; and that when the record of the case discloses the existence 
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of either of thèse, the fédéral court has authority to retaîn the suit, 
and power, by proper proceedings, to cure ail defects that may exist 
in the pétition or bond which are filed to procure the removal ; that 
copies of thèse constitute a part of the record and are of the nature 
of pleadings, and fairly come within the provisions of sections 948 
and 954 of the Eevised Statutes in regard to amendments. 

It is conceded that the state courts may refuse to grant an order 
to remove a cause if the applicant has not strictly eomplied with the 
requirements of the act of congress respecting removals. And so 
the fédéral court may décline to hold the suit when any defects ap- 
pear in the use of the methods prescribed to effectuate the removal. 
But this does not quite reach the question. Are such defects, -when 
discovered, so fatal that there is no power in the court to authorize 
the party in default to remedy them ? In other words, is a citizen 
to be deprived of his constitutional right to hâve his case tried in a 
fédéral court when he stands ready to do ail that the law requires of 
him in order to hâve the controversy transferred thither? Although 
the point has not been adjudieated by the suprême court, there are 
two or three cases where hints are dropped and suggestions made 
which indicate what its décision will be when it arises. Thus, in 
Gold Washing é Water Co. v. Keyes, 96 U. S. 201, where the question 
was whether the pétition filed for the removal of the cause disclosed 
that the construction of a law of the United States was involved in 
the controversy, the suprême court affirmed the judgment of the cir- 
cuit court remanding the cause to the state court, and, in its opin- 
ion, said : 

"It is well settled that in the courts of the United States the spécial facts 
necessary for jurisdiction must, in some form, appear in the record Of every 
suit, and that the right of removal f rom the state courts to the TJnited States 
courts is statutory. A suit commenced in a state court must remain there 
until cause is shown under some act of congress for its transfer. The record 
in the state court, which includes the pétition for removal, should be in such 
a condition when the removal takes place as to show jurisdiction in the court 
to which it goes. If it is not, and the omission is not afterwards supplied, 
the suit must be remanded." 

Hère is a plain intimation that any omission which appears in the 
pétition may be supplied. What reason can be suggested that the 
eame privilège should not be extended to the supplying of omissions 
in the bond ? 

In Beede v. Cheeney, 5 Fed. Eep. 388, Judge MoCrary held that in 
cases of removal the jurisdiction of the fédéral court did not dépend 
on the form or substance of the bond approved by the state court. 
"If," said the learned judge, "the statute in other respects is eom- 
plied with, and a copy of the record is filed hère in accordance with 
the statute, the removal is complète." And if complète, what shall 
hinder the fédéral court from allowing the petitioner to cure defects 
in his bond, by amendment? 

In Deford v. Mehaffy, 13 Fed. Eep. 481, Hammond, J., sitting in 
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the circuit court of the United States for the Western district of Ten- 
nessee, was of the opinion that if the removal bond was defeetive, and 
omitted the condition for the payment of costs required by the aot of 
congress, the omission was not fatal to the jurisdiction of the fédéral 
court; that the defect might be cured by amendment, either in the 
state or fédéral court or by the substitution of a new bond, contain- 
ing the proper conditions, and filed mmc pro tune. He conceded that 
the question was unsettled, and that there were conflicting opinions 
in the several circuit courts, but concluded his able and suggestive 
opinion by holding (1) that the only essential jurisdictional facts in 
removal cases) are the existence of a controversy between citizens of 
différent states, or one arising under the constitution and laws of the 
United States, of the character and amount described in the statute; 

(2) that a perfect pétition for removal and a perfect bond for re- 
moval, or a strict oomplianee with the régulations of the statute, are 
not absolutely essential as jurisdictional requirements, but only mat- 
ter of practice, directory in their nature and not imperative, régula- 
tions that should be carefuUy foUowed and reasonably enforced by 
the courts, but, after ail, régulations that are protected by the stat- 
utes, authorizing amendments that may be allowed by the courts to 
cure defects and omissions, as in other pleadings and proceedings, 
and that thèse defects and omissions are not fatal to the jurisdiction; 

(3) that thèse amendments may be made in either the state courts 
or the fédéral courts, according to their practice, respectively. 

Indorsing thèse views, the motion to remand is refused, and the 
défendant is authorized to amend by the substitution of a new bond 
in the form required by the statute, and to file the same nnnc pro 
tune. Upon failure for 15 days to amend, the plaintiff wiil hâve 
leave -to renew his motion to remand. 



State dp Alabama v. Wolffb 
{Circuit Court, M. D. Alabama. 1883.) 

1. Removal OF Cause— Suit bt State againsta Citizen of Anothbr State — 

ACT of March 3, 1S75. 

A suit instituted by a state in one of its own courts against a citizen of an- 
other state is not reaiovable on tlie ground of a diversity of citizeuship of 
tlie parties. 

2. Samb^-Foueteenth Amendment-:-Eq0al Piîotbction of the Laws. 

Such a suit is not a déniai of the equal protection of the laws, within the 
meaning of the fourteenth amendment or Rev. St. } 641, and removal on that 
ground. 

Motion to Eemand to State Court. 

Sterling B. Toney and Samuel F. Riee, for complainant. 
McCroy db Corner, Pugh & Merrill, H. R. Shorter, and David Clop- 
lon, for défendant. 
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Bruoe^ J. This suit :svas brought in the circuit court of the state 
of Alabama for the county of Montgomery, and it is claimed the 
case is one for removal to this court under tbe removal acts of con- 
gress in that behalf. It is claimed, first, tbat the case is one for 
removal because it is a suit in which there is a controversy between 
citizens of différent states, and within the terms of the act of March 
3, 1875. Is the suit, then, one in which there is a controversy be- 
tween citizens of différent states ? The proposition for the removal 
is that the plaintiff, tbe state of Alabama, is for the purposes of jur- 
isdiction a citizen of the state of Alabama and the défendant, Frederick 
Wolffe, is alleged to be a citizen of the state of New York, and that, 
therefore, the controversy in the suit is between citizens of différent 
states. I do not stop to inquire whether there is anything absurd in 
the idea that citizenship, for the purposes of j urisdiction, may be im- 
puted to a state of the fédéral Union, as it is imputed to private cor- 
porations organized under the laws of particular states ; but the ques- 
tion demanding solution is, whether, within the meaning of section 2 
of the removal act of congress, of March 3, 1875, a state of the féd- 
éral Union can be held to be a citizen of itself, so that in a suit 
brought by sueh state against a citizen of another state, a case is 
made for removal by reason of there being in suoh suit a controversy 
between citizens of différent states. 

Section 2, art. 8, of the constitution of the United States provides : 

" The judicial power shall extend to ail cases in law and equity, arising 
under this constitution, the laws of the United States, and treaties madç; 
* * * to controversies to which the United States shall beaparty; to 
eontroversles between two or more states ; between a state and citizens of 
another state; between citizens of différent states; between citizens of the 
same state claiming lands under grants of différent states; and between a 
state, or the citizens thereof , and foreign states, citizens, or subjects. " 

Hère are différent classes of cases to which the judicial power ex- 
tends, and référence must be had to the acts of congress to détermine 
what are the classes of cases which are made removable. AU cases 
to which the judicial power of the United States extends are not 
made removable, and congress h as not yet gone to the extent of its 
power on this subject. The judicial power extends, as we hâve seen, 
to controversies between a state and citizens of another state, which 
is the case at bar, but no act of congress provides in terms for the 
removal of this class of cases. It may admit of doubt if congress 
could provide for the removal of this class of cases ; for, in the sub- 
séquent portion of the section of the constitution, quoted supra, it is 
provided that in cases in which a state shall be a party, the suprême 
court shall hâve original jurisdiction. However that may be, the 
point hère is that the act of March 3, 1875. does not provide for the 
removal of causes like the one at bar, unless it falls within the class 
described as controversies between citizens of différent states, and the 
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question recurs, can a state be held to be a citizen of itself, for the 
purpose of jurisdiction, within the meaning of the act of March 3, 
1875? The language of the constitution which we hâve quoted cer- 
tainly indicates that a state is a différent thing from a citizen of a 
state; and that when the words "citizens of différent states" areused, 
it certaintly was not intended to inolude in that class suits in which 
a state is a party. Controversies between two or more states are 
mentioned; controversies between a state and citizens of another 
state are mentioned; also controversies between a state, or the citi- 
zens thereof, and foreign states, citizens, or subjects. Now, why men- 
tion states in this manner if it be correct that they are inoluded in 
the classification of citizens of différent states? Why provide that 
the judicial power of the United States extends to controversies be- 
tween a state and citizens of another state, if it be correct that this 
class of cases is included in the désignation or classification of citi- 
zens of différent states? The act of March 3, 1875, provides for the 
removal of suits in which there is a controversy between citizens of 
différent states, using the very terms and language of the constitution, 
but does not provide, in terms at least, for the removal of cases be- 
tween a state and citizens of another state. That class of suits, 
though mentioned in the constitution, is not mentioned in the acts 
for removal, and the conclusion seems inévitable that such suits were 
not intended to be made removable. The removal acts of congress 
are to be construed to earry out the purpose for which they were 
enacted, but I think a cause must appear clearly to be within the 
acts upon this subject, and removals of causes from state courts to 
the fédéral courts must not be left to construction or implication; at 
least, a case for removal must be clearly made out. 

There is in the case at bar no fédéral question arising; it is a suit 
byattachment in assumpsit upon the oommon counts, — a mère question 
of indebtedness, and no question of construction of the constitution 
or laws of the United States is involved ; and, in this respect, the 
case differs from the case of Railroad Go. v. Mississippi, 102 U. S. 
141, cited by the counsel for the défendant, for in that case the sub- 
ject-matter or questions involved in the controversy was the proper 
construction of an act of congress, which made a case for removal 
without référence to the citizenship of the parties, as will be seen from 
an examination of the opinion of the court. The conclusion is that 
this suit is not one for removal on the ground that it is a controversy 
between citizens of différent states. 

But there is in the record another pétition for removal by the dé- 
fendant, which is based upon another ground, and is claimed under 
section 641 of the Eevised Statates of the United States, which pro- 
vides: 

"When any civil suit or criminal prosecution is coramenced in any state 
court, for any cause whatsoever, against any person who is denied or cannot 
enforce in tlie judicial tribunals of the state, or in the part of the state where 
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such suit or prosecution is pending, any right secured to him by any law pro- 
viding for the equal civil rights of citizena of the United States, or of ail per- 
sons within the jurisdiction of the United States, * * * such suit or 
prosecution may, upon the pétition of such défendant, flled in said state court 
at any time before the trial or final hearing of the cause, stating the faets 
and veriâed by oath, be removed for trial. " 

The case at bar is a suit commenced in a state court by the siàte 
of Alabama against Frederick Wolffe ; and in order that it shall corne 
within the provisions of the statuté qiioted, it must appear from the 
pétition for removal and the record in the cause that the défendant, 
Frederick Wolfle, is denied, or cannot enforee in the judicial tribanals 
of the state, or in the part of the state where tho suit is pending, 
some righi secured to him by some law providing for ihe equal civil 
rights of citizehs of the United States, or of ail persons within the 
jurisdiction of the United States. The claim is that défendant, 
Wolffè, is denied, and cannot enforee in the judicial tribunals bf the 
state, rights secured to him by the fourteenth amendment to the con- 
stitution bf the United States, which provides, among other things : 

" No state shall make or enforee any law which shall abridge the privilèges 
or immunities of citizens of the United States, nor shall any state deprive any 
person of life, liberty, or propeirty without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws." 

To be more spécifie, the défendant claims that in this case -he îs 
denied due process of law, and denied the equal protection of the 
laws; and, as defendant's counsel state it, there can be no equality of 
position before the courts of the state as between plaintiflf and défend- 
ant. But what is meant by equality of position ? There may be, abd 
in some sensé no doubt often is, a want of equality of position in par- 
ties to suits in the courts. Wealth, social and politieal position, 
make différences between parties, and give one an advantage over the 
other; but that is, of course, not what is referred to in the fourteenth 
amendment, and in section 641 of the Eevised Statutes of the United 
States. Is it a fact that a state (a sovereign stàte, if you please) is a 
party plaintifï in a suit against a party défendant, and does that fact 
create such inequality of position as that the défendant can be said 
to be denied the equal protection of the law? Attention is called to 
the fact that under its constitution the state of Alabama may not be 
made a défendant in a suit; but does that make a case of the déniai 
to a défendant in a suit, where the state is plaintiff, of the equal pro- 
tection of the laws ? 

Article 11 of the constitution of the United States provides: 
" The judicial power of the United States shall not be construed to extend 
to any suit at law or equity commenced or prosecuted against one of the United 
States by citizens of another stSite, or by citizens or subjects of any foreign 
state." 

But it cannot be maintained that this provision of the constitution 
involves any déniai to any person of the equal protection of the law 
as contemplated in the fourteenth amendment of the same constitu- 
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tion. Does it foUow that in such a suit there -would be necessatily 
any déniai to the défendant of the equal protection of ttie laws ? or is 
. not rather the presumption that equal justice would be done, no 
matter who is plaintiff and who is défendant ? But it is claimed that 
section 2902, Code Ala., which provides "that the state of Alabama 
may sue in its own name and is entitled to ail the remédies provided 
for the enforcement of rights between individuals without giving bond 
or security or causing affidavit to be made, though the same may be 
required if the action were between private citizens," puts the plain- 
tiff in a position of inequality and advantage over the défendant, and 
that in a suit by attachment such as the one at bar the défendant is 
denied the equal protection of the laws. But in such suit the défend- 
ant is not denied the equal protection of the laws, any more than are 
ail other défendants in like suits. The state may sue and attach 
property without bond and afiâdavit such as is required between private 
parties, and this, applies to ail parties against whom suit may be 
brought by the state. There is in this no discrimination against any 
partioular class of parties défendant; ail are alike subject to be sued 
and their property attached without bond or affidavit, such as required 
between private parties. If the law should provide that this applied 
to citizens of New York or other states, or to colored citizens, or to 
Chinese, or some particular class of persons, then it might be said 
that it was a déniai on the part of the législature, to such class 
discriminated against, of the equal protection of the laws; and it is 
discrimination of this kind, either by the législative branch of the 
govemment or by the judicial branch of the government of any state, 
that the fourteenth amendment was intended to prevent. 

In the récent Civil Rights Cases, [3 Sup. Ct. Eep. 18,] the suprême 
court of the United States, by Justice Bbadley, says, in exposition of 
the fourteenth amendment : 

"It is state action of a particular character that is prohibited. * * * It 
nullifies and makes void ail state législation and state action of every kJnd 
which impairs the privilèges and immunities of citizens of the United States, 
or whieh injures tliera in life, liberty, or property without due process of 
law, or dénies to any of them the equal protection of the laws. " 

I quite agrée with the counsel for the défendant on the proposition 
that the fourteenth amendment of the constitution of the United 
States is not to be limited to the colored citizens alone, and that no 
such limitation is to be placed upon section 641 of the Eevised Stat- 
utes of the United States. It is no defect in this application for 
removal that the petitioner is not shown to be a colored man, but 
the defect is that the case made does not show that the défendant, 
Wolffe, is denied due process of law or the equal protection of the 
laws. The laws complained of are alike applicable to ail défendants, 
of ail classes of citizens, and there is in the laws of the state of Ala- 
bama on this subject, or in their administration by the judiciary of 
the state, so far as shown, uo discrimination against any class, color, 
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or condition of citizens. In support of this view of the subject I oile 
the County of San Mateo v. Southern Pac. R. R. 8 Amer. & Eng, Ey. 
Cas. 17, 18; [S. C. 13 Fed. Ebp. 145, 722.] 

Much is said in the brief of the counsel for the défendant on this 
point of the inequality of the contest between a sovereign state and 
a citizen, and the law of the state may be a severe one; but this 
is aside from the real question, for though the law may be subject to 
the strietures made upon it, yet so long as it applies to ail citizens 
alike, and does not discriminate against any class of peraons, it can- 
not be said to deny the equal protection of the laws within the mean- 
ing of the fourteenth amendment to the constitution of the United 
States. But it is claimed that it does deny due process of law; 
though this is not insisted upon so much as the other proposition, 
that the défendant is denied the equal protection of the laws. It is 
true, as a, gênerai proposition, that when a state or agovernment be- 
comes a party to a suit in its own courts, it stands upon the same 
footing with individuals, and must submit to the law as it is admin- 
istered between man and man ; but this proposition has its limita- 
tions, and by the common-law doctrines upon this subject the gov- 
ernment may go into its own courts with ail the légal remédies that 
one person may bave against another, and is exempt from the ne- 
cessity of giving bond and affidavit; and it would be impossible to 
hold that législation to that efifeet on the part of a state is a déniai 
to a défendant of due process of law. 

On the question of what is due process of law Bee Davidson V. New 
Orléans, 96 U. S. 97. 

The resuit of thèse viewsi is that the case at bar is not one for re- 
moval, and the motion to remand to state court is granted. 



New Oeleans Nat. Bank v. Mebchant.* 

{Circuit Court, E. D, Louisiana. January 6, 1884.) 

l. JuBisDicTioiî— Removal OF Caubeb — AcT OF Makch 6, 187S— Rev. Bt. i 3833. 
Section 3833 of the Reviaed Statutes conféra jni-isdiction upon tlie courts of 
the state, in certain instances, as courts of tlie state, but does not thereby make 
thetn fédéral courts; and cases instituted in the state courts, under the author- 
ity of section 3833, are removable to the circuit courts of the United States 
under the provisions of the second section of the act of March 3, 1875. 

!, Reoisteeed Letters and Monet Orders— Rev. St. }§ 3926, 4027, 3929, 4041. 
The eflects of the provisions of sections 3926, 4027, 3929, and 4041 of the Re- 
vised Statutes is, that when the postmaster gênerai is satisfled that any one is 
engaged in one of the schemes or enterprises described in the statutes, the per- 
son 80 engaged (whilé ordinary mail is open to him, as to ail others, for the re- 
ceipt or transmission of ordinary mail matter) shall not be entitled to receive 
through the mail either the registered letters or money orders provided for in 
the law ; and that as long as the postmaster gênerai is not satisfled that any 
one is engaged in one of the schemes or enterprises described in the statutes, so 

iReported by Joseph P. Hornor, Esq , of the New Orléans bar. 
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long the use of tlie tegistered-letter and money-order Systems cannot be re- 
fused. The fair import of the law Is that a deprivation of the registered-letter 
and money-order Systems shall only continue while the oflending party is en- 
gaged in one of the schemes or enterprises described in the statutes, and while 
tiie postmaster gênerai is satisfled such parly is so engagea. 

3. JUKISDICTION TO CoNTROL ACTS OF EXECUTIVE OfFICEE. 

Wliere the act of the ofBcer is one of mère ministerial duty, it may be con- 
trolled orcompelied by the courts; where the act in volves the exercise of judg- 
ment or discrétion, the courts cannot interfère to compel or prevent. 

4. POWEBS OF POBTMASTBH GENERAL. 

The postmaster gênerai may, upon évidence satisfactory to him that any 
person is engaged in conducting any fraudulent lottery, gift enterprise, or 
scherae, for the distribution of money or of any real or porsonal property, by 
lot, chance, or drawing of any kind, or in conclucling any other scheme or de- 
vice for obtaining money through the mails by means of false or fraudulent 
prêteuses, représentations, or promises, lawfully forbid to such person so en- 
gaged the use of the registered-letter and money-order Systems ; but he may 
not lawfully forbid such use on any other grounds, either of motive or con- 
duct. 

On Motions to Eemand and to Dissolve the Injunotion. 

This suit was instituted in the civil district court of the parish of 
Orléans, on a pétition, verified by af&davit, setting forth, in substance, 
that the complainant is chartered and carrying on a large , banking 
business under the national-banking laws of the United States, and 
bas important connections with other banking institutions and per- 
sans throughout the United States, with whom it is necessary to 
maintain communication, which can only be done througli the United 
States mail; that a large part of jts business consists in sending to 
and reeeiving from its varions correspondents, sums of money, bonds 
and securities, and valuable papers, and which can only be transacted 
safely by and through the United States mails, by means of regis- 
tered letters and money orders; that it bas been and is constantly 
in receipt of postal money orders and registered letters through the 
mails at the New Orléans post-office; and that to deprive it of the 
use of the registered-letter and money-order System at that office 
would work it irréparable injury, and damage it to the extent of many 
thousand dollars.' Also, that the défendant is postmaster at New 
Orléans, and as such is in charge of ail the mails, and the contents 
thereof, arriving at the New Orléans post-office, including ail mail 
matter addressed' to complainant, and ail money orders and regis- 
tered letters, large numbers of which are now on the way in the said 
mails, addtessed to complainant, and large numbers thereof will con- 
tinue to bé sent; .that without any charge having been made any- 
where against complainant, and without any formai or other notice, 
and without hearing, or opportunity to be heard, anywhere, by coun- 
sel or otherwise, said défendant intends to, and has threatened to, 
and will, unless prevented, in défiance of ail law, without any just or 
légal causé, without warrant or authority, or any process of law, what- 
ever, detaih by îdrôe, and refuse to deliver to pètitioner, such regis- 
tered letters as may be received for pètitioner through the mails, and 
refuse to pay such money orders as may be received by pètitioner. 



NEW 0BLKAN8 NAT. BANK ». MBRCHANT. 843 

payable at the New Orléans post-office, to the great damage, etc.; and 
thata writ of injunction isnecessary; that complaînant bas the right, 
under the constitution and laws of the United States, to the use of. the 
mails to send and receive mail matter, and to be protected in its pa- 
pers, property, and effects, while the same are in course of transporta- 
tion through the mails, from illégal and unreasonable searohes and 
seizures, without warrant ; and that complainant eannot be deprived 
of its property while the same is in course of transportation in the 
mails, without due process of law. 

A prayer was made for a writ of injunction enjoining and re- 
straining défendant from detaining or ref using to deliver to peti- 
tioner the registered letters that may come addressed to petitioner 
through the mail to the New Orléans post-office, and from refusing to 
pay such postal money orders as may be presented at eaid office at 
New Orléans, di-awn in favor of petitioner and made payable at said 
office, and the usual prayer for citation, due proceedings, that the 
injunction be perpetuated for gênerai relief, etc. The injunction was 
granted as prayed for, on a bond for $1,000. After service on de- 
fendant, he appeared in the civil district court and filed his pétition 
and bond for the removal of the cause to this court, and the caiise 
was thereupon removed hère, on the ground that the same is one 
arising under the laws of the United States. In this court the de- 
fendant moved to dissolve the injunction on grounds to be filed, 
and thereafter filed a sworn answer, and the same bas been taken as 
assigning the grounds for the dissolution asked for, in substance, to- 
wit: Admitting the intention to refuse complainant delivery of re- 
gistered letters addressed to it, and to refuse to pay to complainant 
money orders payable to it, setting forth as authority for sô refusing, 
the orders and findings of the postmaster gênerai of the United States, 
as foUows: On the twelfth of November, 1879, the postmaster gên- 
erai issued the foUowing order : 

"It having been represeated to me that a certain M, A. Dauphin, at New 
Orléans, La., is engaged in conducting a acheme or device for obtaining 
money through the mails by means of false and fraudaient pretenses, repré- 
sentations and promises, and being satîsfled from the évidence before me 
thàtthe said M. A. Dauphin is so engaged, I do hereby forbid the payraent 
by the postmaster at New Orléans, La., of any postal money order drawn to 
the order of said M. A. Dauphin, or M. A. Dauphin, secretary, or M. A. 
Dauphin, post-ofiBce box 692 ; and the said postmaster is hereby directed to 
infonn the remitter of said postal money order that the payment thereof has 
been forbidden, and that the sura of said money order will be returned upon 
the presenting of a duplicate money order, applied for and obtàined under 
the régulations of the department. And, upon the same évidence, the post- 
master at New Orléans aforesaid, is hereby instructed to return ail registered 
letters whîch shall arrive at his office directed to the said M. A; Dauphin, M. 
A. Dauphin, secretary, or M. A. Dauphin, post-offlce box 692, to the post- 
masters at the offices at whiéh theywere originally biailed, with the) word 
•fraudulent' plainly written or staraped upon the outside of sucK letters," 

And on February 27, 1880, the following order: 
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"Post-Office Department, Wasiiingtok, D. C, Feb. 27, 1880. 

"Sir: On the thirteenth of November, 1879, 1 issued an order addresseil 
to you, forbiding the payment of any postal money order to M. A. Dauphin, 
secretary, or M. A. Dauphin, post-office box 692, and 319 Broadway, New 
York, and the return of ail registered lettera addressed to them, to the post- 
masters at whose office they were inailed. 

"This party haviug brought suit against me to enjoin the performance of 
this order, and havlng appealed the sanie to the suprême court of the United 
States, and having this day presented the cërtiflcate of the governor and state 
offloers of the state of Louisiana that he bas complied with ail the légal re- 
quirements of that state, and other évidence, and not heing satisfted from 
the évidence submitted to me that the said M. A. Dauphin is engaged in con- 
dueting a scheme or device for obtaining money through the mails by means 
of false or fraudaient pretenses and promises, I hereby authorize and direct 
the suspension of said order of November 13, 1879, so far as it relates to said 
Dauphin, until the case shall bave been heard and determined by the suprema 
court of the United States. 

[Signed] "D. M. Key, Postm aster General. 

"To Postmaster, New Orléans, La., and to Postmaster, New York, N. Y." 

And on Septepiber 20, 1883, the foUowing order, modifying and 
enlarging one of the same purport issued on the fourteenth of Sep- 
tember, 1883, to -wit: 

"It appears from the records of the department that on the thirteenth day 
of November, 1879, Postmaster General Key, upon évidence satisfactory to 
him, entered a written finding that M. A. Dauphin was engaged in conduct- 
ing a scheme or device for obtaining money through the mails by means of 
false and fraudaient représentations; and it also further appearing that 
said Postmaster General Key entered an order, based upon said finding, pro- 
hibiting the postmasters at New York and New Orléans from paying money 
orders drawn to the order of the said Dauphin, and the delivery of registered 
letters addressed to him; therefore, in pursuance of the finding of Postmaster 
General Key, which finding remains in full force, it is order ed, that ail post- 
masters be and they are hèreby forbidden to pay money orders drawn to the 
order of M. A. Dauphin, and they are hereby directed to inform theremitters 
of said postal money orders that the payment thereof bas been forbidden, 
and that the sum of such money orders will be returned upon the présenta- 
tion of duplicate orders applied for and obtained under the régulations of the 
department. AU postmasters are also forbidden to deliver registered letters 
arrîvîng at their offices directed to the said M. A. Dauphin, and are in- 
structed to return ail such registered letters to the postmasters at the offices 
at which they were originally mailed, with the word ' fraudaient' plàinly writ- 
ten or stamped upon the outside of such letters. 

""W. Q. Gresham, Postmaster General." 

And on the nineteenth of September, 1883, the foUowing letter 
and ordeï, to -wit : 

''&ib: Since you were instructed to deliver no registered letters reaching 
your office addressed to M. A. Daupliin, and to redeem no money orders paya- 
ble to him, he .has directed in an advertisement inserted in certain news- 
papers that ail registered letters intended for him and concerning the Lou- 
isiana State Lottery Ctompany be addressed to the New Orléans National 
Bank at New Orléans, and that . ail money orders sent to your office for bis 
beneflt and concerning the business of said lottery company, be made paya- 
ble to said bank. I am in possession of trustworthy information that this 
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bank lias been and still is receiving through your office registered letters and 
money orders for the beneflt o£ M. A. Dauphin, in pursuance of his public 
directions. This is a deflant scheme on the part of M. A. Dauphin and the 
New Orléans National Bank to évade the orders which hâve been addressed 
by the postmaster gênerai, in pursuance of the statute of the United States 
intended to protect the mails and the public against a business which is vi- 
cious and immoral, and which, in the main, preys upon the ignorant and 
credulous. This bank cannot be permitted to stand in the shoes of M. A. 
Dauphin, and thus enable him to accomplish by indirection what he is not 
allowed to do directly. Hereafter, therefore, you will deliver to the New 
Orléans National Bânk no registered letters and redeem no money orders 
payable to it; but deal with the sarae as directed by the order of thisdepart- 
ment of November 13, 1879. 

"This order will be revoked whenever the bank gives satisfactory évidence 
that it has abandoned the above scheme. Very respectfuUy, 

"W. Q. Gbesham, Postmaster General." 

Further answering, défendant dénies the jurisdiction of the state 
court to issue said injunction, or of this court to maintain it, and in- 
sista that the action of the postmaster gênerai in issuing the said 
orders, or the action of défendant in executing them, cannot be re- 
viewed or controUed by any court. And on the hearing, the complain- 
ant has submitted affidavits of its président and counsel bearing on the 
various proceedings and orders of the postmaster gênerai in the mat- 
ter of one M. A. Dauphin, as to hearing and évidence, and the presi- 
dent's affidavit, containing this statement : 

"That the New Orléans National Bankis not now, and neverhaa been, the 
agent of M. A. Dauphin, the person or individual referred to in the order of 
Postmaster General Key, dated Noveinber 13, 1879; that said bank has not 
any time received for or on account of said Dauphin any registered letters or 
money orders whatever; that said bank has in no manner participated in the 
conducting of any scheme or device for obtaining money through the maib 
by means of false or fraudulent prêteuses, représentations, or promises." 

On the hearing, the complainant iiled a motion to remand the cause, 
on the ground that it was not remoyable under any law of the United 
States. The case has been heard on the motion to dissolve the in- 
junction and the motion to remand. 

Jeff. Chandler, Charles W. Moulton, Thomas I. Semmes, and Joseph 
P. Hornor, for complainant. 

B. H. Brewster, Atty. Gen., Wm. A. Maùry, À. A.. Freeman, Asst- 
Atty. Gen., and Albert H. Léonard, U. S. Atty., for défendant. 

Paedee, J. Naturally the first question to be passed upon is mo- 
tion to remand to the state court. That the suit is oiie of a divil nature 
in equity, where the matter in dispute exceeds, exclusive of costs, the 
value of $500, and arises under the laws of the United States, is. not 
disputed. That the suit thus cornes directly under the provisions of 
the second section of the act of congress, approved March S, 1875, 
is sought to be avoided by the argument that as congress, by section 
3833, Eev. St., has authorized the institution and prosecution of ail 
causes of action arising under the postal laws, before the courts of 
the several states having compétent jurisdiction by theJaws théreof. 
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of demanda of as great value, and as this suit was thereunder insti- 
tuted in the state court of Louisiana, that court became, and was for 
this case, a fédéral court; so that to this case the act of 1875, supra, 
does not apply. To this argument it is only necessary to show that 
the act of 1875 provides for no exception ; that said act was passed 
subséquent to the Eevised Statutes; and that section 3833, Eev. St., 
confers jurisdiction upon the courts of the state, if they please to ac- 
cept, in certain instances, as courts -©f the state, and because they are 
courts of the state. The view of the law claimed would eut off ail 
appeals and writs of error in ail actions thus brought, and we would 
see by construction state courts vested withlarger fédéral jurisdiction, 
in certain cases, than fédéral courts tbemselvea. If the state court 
pro hac vice becomes under section 3833 a fédéral court and ceases 
to be a state court, the writ of error allowed by section 709, Kev. St., 
by which the suprême court may revise judgments and decrees of the 
highest court of a state, would also fail, and the suprême court would 
lose its jurisdiction, or else be compelled to allow an appeal or writ of 
error from an inferior state court, over which it would not bave 
enough control to compel a transcript or stay a judgment. 

The several orders and findings of the postmaster gênerai relied 
upon by défendant to justify his action hâve been set forth. The 
foUowing législation contained in Eevised Statutes is relied upon to 
justify the action and exclusive control of the postmaster gênerai in 
the premis'es : 

Sec. .8926. "Por the greater security of valuable mail matter, the post- 
master gênerai may establish a uniform System of registration. But the 
post-ofllce department or its revenue shall not be liable for the loss of any 
mail matter on account of its having been registered. 

Sec. 4027. "To promote public convenience, and to insure greater secu- 
rity in the transfer of money through the mail, the postmaster gênerai may 
establish and maintain, under such rules and régulations as he may deem 
expédient, a uniform money-order system, at ail suitable post-offlces, which 
shall be designated as ' money-order offices.' 

Sec. 3929. "The postmaster gênerai may, upon évidence satisfactory to 
him that any person is engaged in conducting any fraudulent lottery, gift 
enterprise, or scheme for the distribution of money or of any real or Per- 
sonal property, by lot, chance, or drawing of any kind, or in conducting 
aiiy scheme or device for obtaining money through tlie mails by means of 
false or fraudulent pretenses, représentation or promises, instruct postmas- 
ters at any post-offices at which registered letters arrive directed to any such 
person, to return such registered letters to the postmasters àt the offices at 
which they were originally mailed, with the word 'fraudulent' plainly 
written or stamped upon the outside of such letters; and ail such letters so 
returned to such postmasters shall bé by them returned to the writers 
thereof, under such régulations as the postmaster gênerai may prescribe. 
But nothing contained in this title shall be so construed as to authorize any 
postmaster or other person to open any letter not addressed to himself . 

Sec; 4041. "The postmaster gênerai may, upon évidence satisfactory to- 
him thiit any person is engaged in conducting any fraudulent lottery, gift 
enterprise, or scheme for the distribution of money, Or of aiiy real or Per- 
sonal property, by lot, chance, or drawing of any kind, or in conducting. 
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any other sclieme or device for obtaining money through the mails by means 
of false or fraudulent pretenses, représentations or promises, forbid the pay 
ment, by any postmaster, to any sucii person o£ any postal money orde] 
drawn to his order or in his favor, and may provide by régulations for the 
return to the remitter of the sums named in such money orders. But thi^ 
shall not autborlze any person to open any letter not addressed to himself . ' 

The effect of thèse provisions is that as long as the postmaster 
gênerai is satisfied that any one is engaged in one of the schemes or 
enterprises described in the statute, the person so engaged, while 
ordinary mail is open to him, as to ail others, for the receipt or trans- 
mission of ordinary mail matter, shall not be entitled to receive 
through the mail either the registered letters or money orders pro- 
vided for in the law. See case of Dauphin v. Key, Postmaster Gen- 
eral, decided by the suprême coiirt, District of Columbia. And I take 
it to be equally clear that so long as the postmaster gênerai is not 
satisfied that any one is engaged in one of the sehemes or^ enterprises 
described in the statute, so long the use of the registered-letter and 
money-order Systems cannot be refused. In other words, the uSe of 
those Systems is the right of every person so desiring> upon compli- 
ance with the law, and no one can be deprived of this privilège without 
he has abused the same, of which abuse, under the law, the post- 
master gênerai is to détermine. In fact, so far as registered letters 
are concerned, it is a oriminal offense for any postmaster to detain 
unlawfully any mail matter, the posting of Trhich is not prohibited 
bylaw. Eev. St. § 3890. 

The case of Dauphin v. Key, supra, décides that the foregoing stat- 
utes giving authority to the postmaster gênerai to détermine upon 
évidence satisfactory to him whether any person is engaged in one 
of the schemes or enterprises described, and thereupon to forbid the 
use of the régistered-letter and money-order Systems is constitutional, 
and that the order of November 12, 1879, is in conformity with the 
law. To this I agrée, and I refet to the learned opinion rendered in 
that case by Justice Cox» as the organ of the court, as aii answer to 
ail the arguments addressed to me on this hearing on the constitui- 
tionality of said laws. Every point raised hère on that ■ question 
seems to hâve been passed on by Justice Cox. 

The dif&cult questions in this case arise after ail doubts about the 
constitulionality of the law and the validity of Postmaster General 
Key's first order are resolved. A comparison of the said orders and 
findings with the law shows that only in that of November 12, 
1879, does the postmaster gênerai find "upon évidence satisfactory 
to him," or at ail, that any person is engaged in any of the schemes 
or enterprises described in the statute. The order of November 12, 
1879, specifically finds that the postmaster gênerai ia satisfied from the 
«vidence that M. A. Dauphin is engaged in conduoting à scheme or 
device for obtaining money through the mails by false and fraudulent 
pretenses, représentations, and promises, The order of February 27, 
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1880, specifically finds that the postmaster gênerai was not satisfied, 
from the evideace submitted to him, that said Dauphin was engaged 
in conducting a scheme or device for obtaining money through the 
mails by means of false or fraudaient pretenses and promises. Order 
No. 18 finds no fact except that Postmaster General Key had made 
and entertained a finding as recited in the order of November 12, 
1879, and that the same finding remains in full force, the latter 
being a conclusion of the law. The order of September 19, 1883, 
which particularly concerns the complainant, may be said to find 
three facts: (1) That Dauphin had directed, in an advertisement 
inserted in certain newspapers, that ail registered letters intended for 
him and ooncerning the Louisiana State Lottery Company be ad- 
dressed to the New Orléans National Bank at New Orléans, and that 
ail money orders sent to the New Orléans office for his benefit and 
concerning the business of said lottery company to be made payable 
to said bank. (2) That the bank has been and is still receiving 
through the New Orléans office registered letters and money orders 
for the benefit of M. A. Dauphin, in pursuanee of his publie direc- 
tions. (8) That the foregoing was a défiant scheme on the part 
of M. A. Dauphin and the New Orléans National Bank to évade the 
orders of the postmaster gênerai addressed to the New Orléans 
office in relation to Dauphin's mail. 

It seems to me to be very doubtful whether the order and finding 
of February. 27, 1880, merely suspended the order and finding against 
Dauphin of November 12, 1879; it rather appears to amount to an 
absolute révocation, and, for thèse reasons, the fair import of the law 
is that a deprivation of the registered-letter and money-order system 
shall only continue while the offending party is engaged in one of the 
schemes or enterprises described in the statute, and while the post- 
master gênerai is satisfied such party is so engaged. As the post- 
master gênerai ceased to be satisfied, and so found and certified, 
what 80 natural as that the order, founded solely upon his being sat- 
isfied, fell to the ground. The law gives to the postmaster gênerai 
no authority to suspend action. Upon évidence satisfactory to him, 
he must act. See Sup'rs v. V. S. 4 Wall. 435. Without évidence 
satisfactory to him, the law gives him no right to act. When Post- 
master General Key ceased to be satisfied on the évidence submitted, 
he had no authority to suspend, but he did hâve authority^ and it 
was his duty, to revoke, andthereforeit is fairly to be presumed that 
his action of February 27, 1880, was a revocation. If the order was 
not revoked interms, the finding on which it was based was revoked, 
and the resuit is necessarily the same, It is true that the présent 
postmaster gênerai, in an opinion found in this record, décides that 
such an order was only a suspension; but his predecessor, also a dis- 
tinguished lawyer, was of the contrary opinion, and so reported to 
the bouse of représentatives, and his report clearly shows that, in 
his opinion, before Dauphin could be further prohibited, it was nec- 
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essary that the postmaster gênerai should be again satisfied iipon év- 
idence, and find that Dauphin was engaged in a soheme in violation 
of the Btatute. The last order and finding, being the letter of the 
postmaster gênerai directed against the complainant herein, is upon 
trustworthy information, which, however, is not satisfactory évidence, 
but it finds no fact against either Dauphin or the complainant de- 
nounced by the law. 

The schemes denounced by the law are, "or schemes for the dis- 
tribution of money, or of real or personal property, by lot, chance, or 
drawing of any kind, or in conduoting any other acheme or device for 
obtaining money through the mails by means of false or fraudulent 
prêteuses, représentations, or promises." The seheme found against 
complainant, in which it ia engaged, and the sole basis of the or- 
der against it, is a seheme to évade the ordérs of the postmaster 
gênerai in relation to Dauphin'a mail. This is patent on the face of 
the paper, for the order ends: 'This order will be revoked whenever 
the bank gives satisfactory évidence that it bas abandoned the above 
seheme.' To repeat, the order prohibiting the use of the registered- 
letter and money-order System to Dauphin is of doubtful validity and 
force, because it has once been suspended or revoked, and because 
there is no finding in esse of any postmaster gênerai, upon satisfac; 
tory évidence, or upon any évidence, that Dauphin is engaged in any 
seheme or enterprise denounced by law. The postmaster gênerai did 
at one time so find, but he, afterwards, has publicly declared himself 
not satisfied. Postmaster General Howe and bis successor, the prés- 
ent postmaster gênerai, hâve each considered the matter, but each 
has conspicuously failed to find the fact that would undoubtedly give 
validity to the prohibitory order. The faets found against the New 
Orléans National Bank, no matter how reprehensible they may be, 
are outside of the law, and the order against it, no matter how neces- 
sary it may be in order to enforce the orders against Dauphin, is un- 
supported by law. 

To support the right to investigate thèse orders and détermine their 
force and authority, I deem it necessary to refer only to the décision 
of Judge Stoby in the case of The Margaretta, 2 Gall. 515. In that 
case, which turned upon the authority and conduct of the secretary 
of the treasury in ramitting penalties and forfeitures inourred under 
the non-importation acts, and where it was declared to be mandatory 
to the secretary to remit the penalties and forfeitures if the facts 
of the case were brought within the statute, Judge Story said : 

"The points involved in this discussion are of peculiar delicacy and em- 
barrassmeiit, inasmuch as they embrace considérations of the légal power 
and duties of one of the high offlcers of the government. It is not the duty 
of this court, and certainly it is not its inclination, to pry into the couduot of 
high executive offlcers with a jealous and serutinizing eye. The court is, on 
the contrary, disposed to exercise towards them every liberality not inconsisfc- 
ent with the principles of l^w. Let it, howover, be recolJeuted that ours ia 
v.l8,no.l5— 5é 
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a goverjiment of laws and not of men; and that consequently, every act ol 
every offlcer of the highest as well as of every inferior grade, must be tried 
by the test or" the law, and stand or fall as that has dietated. The power to 
remit penalties and forfaitures is one of the most important and extensive 
powers which can be exercised under the government. It vitally afCects the 
rights, the revenues, and the prérogative of the United States. Thèse cannot 
be waived or extinguished except m the cases and by the persons provided 
by law. The party, therefore, who sets up a treasury pardon to purge away 
a forfeiture, must show that such pardon is witliin the purview of the powers 
conflded to that department. I do not say that every ihing is to be done with 
the précision and aocuracy of spécial pleading, or that a rigid adhérence to 
forms is to be exacted. But there must be a substantial compliance with 
the requisites of the law ; and if, af ter every reasonable allowance, this can- 
not be found, the pardon must be adjudged to be inoperative." 

In the présent case I think it clear that there has been no substan- 
tial compliance with the requisites of the law in forbidding to com- 
plainant the use of the registered-letter and money-order Systems, 
and that the défendant in this case has nothing further to justify his 
withholding of the use of those Systems from complainant than the 
mère naked order of his superior, the postmaster gênerai. Under 
this state of f acts and pleadings, what is the duty of the court ? 

It has been vehemently urged, as well as elaborately and forcibly 
^rgued, that the court is absolutely without jurisdiction to control the 
défendant postmaster, becauSe he is an officer of the executive depart- 
ment, subject to tbeorders and control of the postmaster gênerai, who 
is irresponsible to the courts in the exercise of thedutiesof his office, 
they being matters of judgment and discrétion with him. The poweï 
of the courts in the matter of controUing an executive officer in the 
exercise of his duties is well settled in its extent and boundaries. 
See Gaines v. Thompgon, 7 Wall. 347, for an elaborate opinion by 
Justice Miller, and a review of the cases from Marbury v. Madison, 
1 Craneh, 137, down. Seë also Ï7. S. v. Schuri, 102 U. S. 378. 
Where the act of the officer is one of mère ministerial duty, it may 
be controlled or compelled by the courts. Where the act of thé offi- 
cer involves the exercise of judgment or discrétion, the courts cannot 
interfère to compel or prevent. 

The case hère is to control the acts of the postmaster of the city 
of New Orléans in matters in which, so far as he is concerned, his 
duties are mère ministerial acts. The fallaoy in the argument made 
by the learned counsel appearing for the défendant, if there is any 
fallacy in their argument, is in bringing the postmaster gênerai into 
the case, and then assuming that he as postmaster gênerai may, in 
his judgment and discrétion, as a naked order, forbid any person 
the use of the registered-letter or money-order System without find- 
ing such person engagéd in a use of the mails forbidden by law. 

The facts in the case of Teal -v. Felton, 12 How. 28é, are parallel 
to the facts in the case made hère. There the postmaster, under or- 
ders from the postmaster genei'al, which orders, bowever, were be- 
yoiid the law, reftised to deliver certain mail unless extra postage 
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was paid. In a suit for the conversion, brought before a justice of 
the peace and finally carried to the suprême court of the United 
States, he was held liable, notwithstanding the exercise of bis own 
judgment in determining as to the marks upon the wrappers inclos- 
ing the mail matter withheld, and notwithstanding the orders of the 
postmaster gênerai directing him in the matter. In that case the 
suprême court says: 

" Tiiis was net a case in which judgment could be used to détermine any f act 
except by some other évidence than ttie letter itself. Nor wasit one calling 
for discrétion, in the légal acceptance of thatterm, in respect to offlcers who 
are called upon to discharge public duties. What was done by the postmas- 
ter was a mère act of his own, and ministerial, as that is understood to be, 
distinct from judicial. And further, this view of the law disposes also of 
that point in the argument claiming for the postmaster an exemption from 
the suit of the plaintiff on the ground that he was called upon, in the act 
which he did, to exercise discrétion and judgmeut. In Kendall v. StoTtes, 
3 How. 97, 98, would be found this court's exposition upon that subject, with 
the leading authorities in support of it. The différence bet ween the two must 
at ail times be determined by the law under which an offlcer is called upon to 
a'-ît, and by the character of the act. It is the law which gives the justifica- 
tion, and nothing less than the law can give irresponsibility to the oiflcer, 
although he may be acting in good faith, under the instructions of his supe- 
rior of the department to which he belongs. Hère the instructions exceed 
the law," etc. 

In the case of Marbury v. Madison, supra, the chief justice com- 
mented at some length upon the power of the courts over the action 
of the executive officers of the government, in the course of which he 
arrived at the conclusion that it is a question which must always 
dépend upon the nature of the act. He then argues that by the con- 
stitution the président is vested with certain political powers, in the 
exercise of which he is to use his own discrétion, and for which he is 
accountable only to his country and his conscience, and that he has 
officers to aid him in the exercise of thèse powers who are directly ac- 
countable to him. The act? of such an officer, he says, can never, as 
an officer, be examinable in a court of justice. He holds, however, 
where an officer is required by law to perform an act, not pf this po- 
litical or executive character, which affecta the private rights of indi- 
viduals, he is to that extent amen3,ble to thei courts. See Gaines v. 
Thompson, supra, 

It seems to me to be elear that in the présent case, the défendant, 
as postmaster, is required by law to perform acts, not of a political 
nor of a discretionary character, which affect the private rights of 
complainant, and that therefore to that extent he is amenable to the 
court. _ Besides, it is not conceded that the postmaster at New Or- 
léans is subordinate and dépendent upon the postmaster gênerai to 
the extent claimed in argument — a mère hand or clerk. The post- 
master is a sworn and bonded officer, with a tenure of office and 
duties established by law. In the détails and gênerai management 
of his office, in his expenditures, in his employés, and manner of 
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doing business, he is no doubt under the control of the post-office de- 
partment. But it must not be forgotten that he is at the same time 
a servant of the public, and as suoh he owes duties to the citizens 
whose property cornes into his hands, and whose rights and dearest 
interests may be afïected byhis acts. If he withholds that property 
and préjudices those rights, it is clear enough to me that the citizens 
aiïected may appeal to the courts, and the courts may, and it is their 
duty, to inquire whether he is authorized by law in his conduot. At 
least, I 80 understand the law, and I hâve seen no authority and know 
of no principle of law or public policy consistent with public liberty 
in eonflict. 

On the hearing it was argued that the complainant's bill is frivo- 
lous, for want of equity, and complainant is not entitled to équitable 
relief, because the state of affairs complained of is the resuit of com- 
plainant's own fault and intermeddling, and within its own power to 
remedy. On the showing made grave doubts must arise as to 
whether the hands of complainant are as clean as his should be who 
comes in a court of equity to invoke the aid of good conscience and 
equity. I hâve refrained from giving efïect to this phase of this case 
because of the following considérations : (1) The bank, complainant, 
by the affidavit of its président, (hereinbefore referred to,) has purged 
itself of the charge that it was receiving registered letters or money 
orders for Dauphin, or that it was Dauphin's agent for any purpose 
whàtever, and there is no proof to the eontrary. (2) It is not proved, 
as chargea, for suspicion is not proof, that the bank is receiving 
registered letters and money orders for the use of the Louisiana State 
Lottery Company, and, étrange to say, there is no proof in this case 
to show that Dauphin has any connection with the Louisiana State 
Lottery. (3) It does not satisf actorily appear that Dauphin, in whose 
difficulties with the post-office department the bank is charged with 
intermeddling, is inhibited the free and full use of the mails by any 
valid finding and order of the postmaster gênerai, and now in force. 

I hâve now given my views of the law applicable to this case, and, 
of course, judgment must go accordingly; therefore, the motion to 
remand and the motion to dissolve the injunction are overruled and 
denied. Let judgment be entered accordingly. 
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In re James. 
ICîrcutt Court, W. D. Missouri. 1884.) 

1. Rbmoval of a Prisonee from Statb to United States Court— Jurisdic- 

ïioK— WiUT OF Habeas Corpus not Necessart on Afplioatioiî fob 
OiiDER av Transfbb. 

Section 1014, Rev. St. 1878, among other lliings provides that " when anv 
oiîender or witness is committe^ in any district other than that where the oi- 
f once is to be tried, it sUall be the duty of tlie judge of the district where such 
oiîender or witness is imprisoaed, seasonably to issue, and the marshal to exé- 
cute, a warrant for his remova) to the district where the trial is to be had." Un- 
der this statute the practiceof hearing an Application for removal without in- 
voliing tlie writ of habeas oorpuê is admissible and proj)er. 

2. Same. 

When a state court and a court of the United States may each take juris- 
diction, the tribunal whicli flrst gets it holda it to the exclusion of the other 
until its duty is f ully performed and the jurisdiction invoked is exhausted ; and 
this rule applies alike in both civil and criminal cases. 

3. Sahe — Effect of Rbmoval Upon Liabilitt of Bondsmbn. 

The reinoval of a prisoner by a court of compétent jurisdiction beyoad the 
control of his bondsmen, thus rendering them unable to produce the prisoner 
at the time and place set for trial, as nndertaken by the conditions of the bond, 
is, in the language of the authorities, "an act of the law," and can be set up 
in défense to a suit on the bond. 

4. SAME— iî'AILURB OF SXATB TO APPBAB IN PROCEEDINGS TO TRANSFBR. 

The failure of the state to appear by its judioialoflacers to object to proceed- 
ing to reraove a prisoner from the jurisdiction of its courts can make no aiiïer- 
ence where the right of the state f ully appears and has been made known to 
the court. 

Comingo, Slover é Philips, for petitioner. 

Mr. Warner, Dist. Atty., for United States. 

Krekel, J. It appears that on the fourth day of December, 1883, 
Joseph H. McGee, the United States marshal of the Westerû district 
of Missouri, filed his affidavit before Fred. W. Perkins, one of the 
United States commissioners for this district, charging the défendant, 
Frank James, with conspiring to rob and with robbing one Alexander 
S. Smith, a paymaster of the United States, of $5,000, money be- 
longing to the- United States, alleging that said robbery took place on 
the eleventh day of March, 1881, in the Northern district of Alabama, 
and in support of his affidavit produced an indictment found by a 
United States grand jury of said district, charging said James and 
others with conspiracy to rob and with robbing said paymaster of 
$5,000 belonging to the government. A warrant was thereupon 
issued by the commissioner and placèd in the hands of the United 
States marshal of this district for exécution. On the twenty-first 
day of December, 1883, the marshal, under said warrant, arrested 
the défendant, James, and broûght him beforé the commissioner 
The défendant waived examinàtion, whereupon the commissioner 
committed hitn to the custody of the marshal, who applies for an or- 
der to trànsfer the prisoner to the Northern district of Alabama, to 
ainswet the indictment for robbery there pending against him. It is 
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in proof thai at the time of the arrest by the marshal, ihe défendant. 
James, was in custody of Eobert N. Hudspeth and others, claiming 
that they had him in keeping as Lis bondsmen, and protesting against 
the defendant's arrest, which protest the marshal ignored. They now 
appear and file their pétition, praying that the prisoner may be re- 
turned into their custody so as to enable them to bave his person before 
the criminal court of Jackson county, Missouri, on the fourteenth day 
of January, 1884, to answer an indictment pending in that court against 
him for robbery in the first degree. In support of their pétition they 
présent a transcript from the criminal court of Jackson county, show- 
ing the finding of the indictment spoken of, defendant's arrest and 
incarcération in the county jail of Jackson county, his arraignment 
and plea of not guil'ty, the order allowing bail to be given, and peti- 
tioners becoming his bondsmen. The question is, who shall hâve 
possession of the prisoner, the United States, that it may proceed 
against him under the indictment for robbery charged to hâve befen 
committed on the eleventh day of March, 1881, in Alabama, or the 
bondsmen, that they may produce him in person before the criminal 
court of Jackson county to answer the indictment for robbery charged 
to hâve been committed in Jackson county, Missouri, on the seventh 
day of September, 1881. 

A preliminary question as to the practice of making orders of trans- 
fer, such as now applied for, can be disposed of in a few words. Sec- 
tion 1014, Rev. St. 1878, among other things, provides that "when 
any offender or witness is committed in any district other than that 
where the offense is to be tried, it shall be the duty of the judge of 
the district where such offender or witness is imprisoned, seasonably 
to issue, and the marshal to exécute, a warrant for his removal to the 
district where the trial is to be had." Under this statute it was heid 
by Judge Hammond, of the Western district of Tennessee, in the 
Brawner Case, 7 Fbd. Ebp. 86, that the practice of hearing an ap- 
plication for removal without invoking the writ of habeas corpus is 
admissible and proper. In the case cited, as well as the Buell Case, 
decided by Judges Dillon and Tbbat, (3 Dill. 116,) it.was held that 
in acting on such motions the judge is not necessarily performing a 
ministerial duty, but that he may look into the proceedings before the 
commissioner, or the court in which the indictment was found, for 
the purpose of enabling him to properly détermine questions pertain- 
ing to the removal, and grant or refuse the order accordingly. There 
can be but little, if any, doubt that the question as to who is le- 
gally entitled to the prisoner can properly be passed on in the pro- 
ceedings before me. , 

The question of Importance which the case présents grows ont of 
the dual form of government under which we live. The fédéral, as 
well as the state governments, baye their own criminal code, and ap- 
propriate machinery for their enforcement. A long line, of décisions 
in civil cases hâve qu'te well settled the law that whatever tribunal 
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iirst olitains jurisdictîon of the subject-matter in controversy shall 
maintain it. The rules laid down in civil cases bave been followed 
and applied in criminal causes wherever they could properly be made 
applicable. 

It bas been argued that no conflict between the fédéral and state 
governments arises in this case, because the controversy is between 
the fédéral authorities and the sureties on James' bond. While this 
would seem so at first glance, a nearer view discloses that its cor- 
rectness dépends on the relations securities in a bail bond sustain to 
the state and the prisoner. By taking bail, the state parts with the 
exclusive control of the prisoner, and consents that the bondsmen 
may exercise direct control over him, but for the purpose only to eu- 
able them to produce him in court in conformity to their undertak- 
ing. The state retains the right in certain contingencies to résume 
the custody of the oflfender. If, for instance, he were to threaten, or 
«ommit a new violation of law, it could not be claimed that the de- 
linqaent wae free from arrest for the new offense because he was on 
bail. Bail bonds should be so drawn, and récognitions so taken, as 
to bind the delinquent to good behavior while out on bail, and the 
liability of the bondsmen should extend to such a provision as well 
as producing the défendant in court. To this security, at least, it 
would seem society is entitled as against one who has been indicted. 
Without such security, accused may be turned loose to further prey 
upon the community. The laws of Missouri allow bonds and récog- 
nitions to be taken as suggested, and it ought to be in ail cases. The . 
state, by allowing bail to be taken, does not relinquish its rights over 
the prisoner to the extent of disabling it from arresting him, if he' 
were about to pass beyond its jurisdiction. The leading purpose on 
the part of the state in taking bail is to secure the offender's ap- 
pearance for trial, while at the same titne allowing him ail personal 
freedom not inconsistent with this objeet. In this the state and' 
sureties hâve a common and joint interest, and each has the right at 
any time to interfère when the accused threatens or is about to de- 
feat the purposes of the bail bond. 

The prineiples of the law stated are continually acted on in practice. 
When a bail bond or recognizanoe is forefeited by the sureties failing 
to produce their principal, the court, at the time it déclares the forfeit- 
ure, issues its warrant for the arrest of the offeuder, thus asserting its 
suspended rights to hâve the custody of the prisoner. Under the 
views expressed, the state of Missouri, by its judioial officers, might 
well bave appeared in thèse proceedings, and alone or jointly with 
the bondsmen of James objected to his transfer beyond the jurisdic- 
tion of the state. Their failing to do so can make no différence, as 
the right of the state fully appears and was made known to the court 
as hereinafter shown. To indicate the spirit animating the fédéral 
authorities in this district, it may be stated that Clarehce Hite, one- 
of the confederates in the alleged robberies, was indicted in this court 
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for the offense of dekying the United States mails while tbe robberiee 
were being perpetrated, was arrested in the state of Kentucky on a 
warrant issued from this court. When brought hère, the court's at- 
tention was called to the fact that the prisoner stood indicted in a 
state court of Missouri for a high crime. Jurisdiction was at once 
relinquished and the accused turned over to the state court, was tried, 
convicted, and sentenced. The people, in their character as citizens 
of the United States and of the state, are alike interested in the en- 
forcement of the laws, be they state or national. Thoae intrusted 
with their exécution should do so in that spirit of comity which alone 
can secure to us the full benefit of the institutions under which we live. 
Having briefly alluded to the rights which the state of Missouri 
bas in thèse proceedings, we pass to the considération of those of the 
bondsmen. It bas been stated that the state of Missouri, througb 
its judicial officers, and in eonformity to law, released James from 
custody, and delivered him into the keeping of bis bondsmen. They 
bound themselves to produce him before the criminal court of Jack- 
son county, in this state, on the fourteenth day of January next, to 
answer an indictment for robbery. If the défendant is removed to 
Alabama the bondsmen say they will not be able to produce him as 
they bave bound themselves to do, and that their recognizance will 
be forfeited. The question thereupon arises, can thèse bondsmen suc- 
cessfully défend themselves in a suit on their bond, by showing that 
their principal was wrested from them by fédéral authority? No ad- 
judged case deciding the exact point bas been found. It bas been de- 
cided, both in fédéral and state courts, that when tbe bondsmen per- 
mit the accused to go at large, and be passes beyond the jurisdiction of 
the state and commits an offense for which be is arrested and detained, 
this does not constitute a défense to a suit on a bail bond, It bas 
also been decided that if the prisoner goes beyond the jurisdiction of 
tbe state, and, while in another state, be is arrested upon the réquisi- 
tion of the governor of still another state, delivered up, and held under 
arrest, this constitutes no défense. The disallowing of such défenses 
proceed npon the ground that the bondsmen bave the right, and it is 
their duty, to restrain tbe accused from passing out of tbe jurisdiction 
of the court; and their failing to do so cannot be set up by them in 
défense, otherwise they would be allowed to avail themselves of their 
own neglect. It is conceded by the authorities that the bondsmen 
bave the right to hold the accused in actual custody, if necessary, or 
do anything else regarding him which will secure them tbe posses- 
sion of bis person, so that they may be enabled to comply with their 
contract to produce him in court. The rights of the bondsmen 
over tbe prisoner bave been variously described. Commencing with 
Bacon's Abridgement, it is said that bis bondsmen "are bis gaolers 
of bis own choosing." Blackstone bas it that the bondsmen hold 
their principal in "friendly custody." Other authorities compare tbe 
bailing to an extension of the prison bounds, — ail agreeing that the 
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bondiimen hâve complète control over the accused, can keep him in 
actual custody, and arrest him without a -warrant. 1 Bac. Abr. 497; 
U. S. V. Van Fossen, 1 Dill. C. C. 406; 6 Ind. 623; Taintor v. Taylw, 
36 Conn, 242; Taylor v. Taintor, 16 Wall. 367; State v. Horn, 70 
Mo. 466. 

In the case of Taylor v. Taintor, supra, the suprême court of the 
United States says : 

""When bail is given the principal is regarded as delivered to the custody 
of his sureties. Their dominion is a continuance of the original imprison- 
ment. Whenever they choose to do so, they may seize him and deliver him 
up in their discharge; and if that cannot be done at once, they may imprison 
him until it can be done. They may exercise their rights in persou or by 
agent; they may pursue him into another state; they may arrest him on the 
Sahbath, and, if necessary, may break and enter his house for that purpose. 
The seizure is not made by virtue of a new process. None is needed. It is 
likened to the rearrest by the sherifE of an escaping prisoner. The rights of 
the bail in civil and criminal cases are alike. Thesecurities hâve the contre] 
of his person; they are warned at their péril to keep him within their juris- 
diction, and to hâve his person ready to surrender when demanded." 

In this same case, {Taylor v. Taintor,) the suprême court of the 
United States, on the question as to the authority first seizing to hold 
the accused, says : 

"When a state court and a court of the United States may each take Jurls- 
diction, (as in this case,) the tribunal which first gets it holds it to the 
exclusion of the other, until its duty is fuUy performed and the jurisdiction 
invoked is exhausted; and this rule applies alike in both civil and criminal 
cases. It is indeed a principle of universal jm-isprudence that, when juris- 
diction has attached to a person or thing, it is — unless there is some provision 
to the contrary — exclusive in efifect until it has wrought its function." 

Judge DiLLON, in the case of U. S. v. Van Fossen, 1 Dill. 411, 
says: 

"If a person is in the aetual custody of the United States for the violation 
of its laws, no state can, by habeas corpus or any other process, take such 
person from the custody of the fédéral tribunal or offlcer. So, on the other 
hand, a person in custody, under the process or authority of a state, is by 
express enactment beyond the reach of the fédéral courts or judges, citing 
the judiciary act." 

In the case of State v. Horn, 70 Mo. 466, the suprême court ap- 
provingly cite the cases of Van Fossen, Devine, and 'Taintor, supra, 
and based their opinion thereon. 

But it is argued by the district attorney for the United States that 
thèse authorities are not applicable to the case under considération, 
citing in support section 1840, Rev. St. Mo. 1879. This is a new 
section, and was not in force when the décisions quoted were made. 
This section is as folio ws: 

"If, without suffleient cause or excuse, the défendant fails to appear for 
trial or jucigmeat, or upoii any other occasion when his présence in court 
may be lawfully required according to the condition of his recognizance, the 
court raust direct the fact to be entered upon its minutes, and thereupon the 
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recognizauce forfeited, and the same shall be proceeded upon by sctre fadas 
to final judgment and exécution thereon, although the défendant may be af t- 
erwards rearrested on the original charge, unless remitted by the court for 
cause shown." 

It is claimed that the terms employed, "without sufficient cause or 
excuse," were întended to meet cases like the présent. The intention 
of the section in the main would seem to be to lay down definite rules 
for declaring forfeitures or recognizances and for proceedings to en- 
force them. Without undertaking to give a deSnite construction to 
the section of the statute under considération, I strongly incline to 
the opinion that it applies to the pres'ent case. But whether it does 
or not, my views, aside from the statute, are that in a case where the 
bondsmen are not charged or being chargeable with neglect, and a 
court of compétent jurisdiction wrested the prisoner from them, that 
this is, in the language of the authorities, "an act of the law," and 
can be set up in défense to a suit on the bond. The sureties being 
able to do this, they eannot be injured by the removal. So far, then, 
as the sureties of James are concèrned, treating their obligation from 
a mère légal standpoint, they incur no responsibility, and their obli- 
gations and rights do not stand in the way of a removal. But it is 
otherwise with the state. Its release has already been discussed, and 
the implied rights of the state shown. Thèse rights sufficiently ap- 
pear and are brought to the attention of the judge by the joint jail- 
ers, the sureties, and eannot be ignored. 

In addition to what has already been said on this branch of the 
case may be added, that the state, by taking bail, does not undertake 
to condone or pardon the offense on account of which bail was taken, 
nor did it thereby barter away its obligation to exécute the law. That 
duty remains, and the means necessary for fulfiUing it ought not to be 
taken away or interferred with. The state of Missouri having iirst 
obtained jurisdiction of Frank James, has the right to hold himuntil, 
in the languàgé of the suprême court of the United States in the 
Taintor Gase, its jurisdiction is exhausted. This is necessary to avoid 
unseeming conflicts between fédéral and state authorities. It is im- 
plied, however, that the authorities of the state will proceed honafide 
with the trial of the ofïender and turn him over to the fédéral author- 
ities as soon as the laws of the state hâve been satisfied. No pre- 
sumptions that claim to the custody of the défendant, James, is made 
for the purpose of shielding him against the Alabama prosecution — 
whatever appearances may indicate, — will be indulged in. 

Under the views as presented, the application for an order of re- 
moval will be denied and Frank James turned over to his sureties on 
the bail bond that they may be able to produce him in court, and 
the state fully résume its jurisdiction over him for the purpose of 
satisfying its laws. While the fédéral authorities thus suspend the 
enforcement of its procéss in favor of the state of Missouri, they will 
not be derelict in their duty to see to it that the purpose for which it 
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Î8 done shall not defeat the rights of the government of the United 
States to enforce its own laws, 

The order will be that Frank James be releasedand turned over to 
his bondsmen. 



Warren and othera «.Youngeb. 

{Circuit Court N. D. Texas. January 7, 1884.) 

Dépositions — Fedekai, Oourts— Aot of 1789. 

The United States circuit court, sitting in a state where, by state laws, dépo- 
sitions of witnessea cati be taken oniy on commission, can authorize commis- 
sions to talie dépositions of witnesses, to be issued, executed, and returned in 
the manner and subject to the régulations prescribed by the laws of such 
state, and the lestriclions limiting the use of dépositions tali:en de bene esse do 
not apply. 

Motion for New Trial. 

James B. Simpson, for the motion. 

Jasper N. Haney, opposed. 

MoCoEMicK, J. The défendant présents numerous grounds on 
which he bases his motion for a new trial in tbis case, but they will 
not be separately considered, as the only one which is relied on or 
was urged in argument is, in substance, that the court erred in ad- 
mitting testimony taken on commission in the manner prescribed by 
the laws of Texas. The question involved in this ground of the mo- 
tion was presented to this court soon after the organization of this 
district, as it was connected with the question of diligence to be shown 
on application for continu ance. And I held that service of a sub- 
pœna and tender of the fées, wbere the witness resided within 100 
miles of the place of trial, was sufficient diligence to be shown on a 
first application for eontinuance. The question as to the admissi- 
bility of évidence taken by déposition in the manner prescribed by 
the laws of Texas has also been suggested when such évidence bas 
been offered, but, as far as I now remember, has never been pressed 
with full argument and citation of authorities until now. I hâve 
been admitting such testimony over objections, when such hâve been 
made. A late décision in the Western district of Texas ÇRandall v. 
Venable, 17 Fbd. Eep. 162) has directed fresh attention to the ques- 
tion on the part of the bar of this district; and the'elaborate and em- 
pbatic opinion of the learned district judge of that district in support 
of his ruling suppressing a déposition so taken, has induced me to 
look more carefuUy into the question than I had before done or con- 
sidered necessary to be done. 

The laws of Texas prescribe: 

"Art. 2219. The party wishing to take the déposition of a witness In a suit 
pending in court shall file with the clerk * * * a notice of his intention 
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to apply for a commission to take the answers of the witness to înterrogatories 
attached to such notice. The notice shall state the name and résidence of 
the witness or the place where he is to be found and the suit in which the 
déposition is to be used ; and a copy thereof and of the attached interrogato- 
ries shall be served upon the adverse party or his attorney of record, flve days 
before the issuance of a commission." 

"Art. 2223. Whenever one party may file intenogatories for the purpose 
of taking the déposition of a witness the opposite party may file cross-inter- 
rogatories at any time before the commission issues, and a copy of the same 
shall accompany the direct iuterrogatories, and shall be answered and re- 
turned therewith. 

"Art. 2224. After service of the notice of flling the interrogatories has 
been completed, the clerk * * * shall issue a commission to take the de- 
position of the witness named in the notice. " 

Subséquent articles preseribe that the commission shall be ad- 
dressed (if the witness be alleged to réside or be within this state) to 
any clerk of the district court, any judge or clerk of the county court, 
or any notary public of the county where the witness is alleged to 
réside or be, and shall authorize and require them, or either of them, 
to Hummon the witness and take his answers under oath, to the inter- 
rogatories, which answer shall be reduced to writing, and shall be 
signed and sworn to by the witness, and the officer shall certify that 
the answers of the witness were signed and sworn to by the witness 
before him. The manner of returning the déposition is fuUy pre- 
scribed, but présents no feature requiring notice hère. 

"Art. 22B9. Either party to a suit may examine the opposing party as a 
witness upon interrogatories flled in the cause, and shall hâve the same pro- 
cess to obtain his testirnony as in the case of any otlier witness, and his ex- 
àmination shall be conducted, and his testimony shall be received, in the 
same manner and according to the same rules which apply in the case of any 
other witness, subject to the provisions of the succeeding articles of this 
chapter. " 

Thèse articles are : 

"Art. 2240. It shall not be neeessary to give notice of the flling of the in- 
terrogatories or to serve a copy thereof on the adverse party before a com- 
mission shall issue to take the answers thereto. Nor shall it be any objec- 
tion to the interrogatories tliat they are leading in their character. 

"Art. 2241. A commission to take the answers of the party to the in- 
terrogatories flled shall be issued by the clerk, and be executed and returned 
by any authorized officers, as in other cases. 

"Art. 2242. The party interrogated may, in answer to questions pro- 
pounded, state any matter connected with the cause and pertinent to the issue 
to be tried, and the qd verse party may contradict the answers by any other 
compétent testimony in the same manner as he might contradict the testi- 
mony of any other witness. 

"Art. 2243. If the party interrogated refuse to answer the officer executing, 
the commission shall certify such refusai, and any interrogatory which the 
party refuses to an&wer, or which he answers evasively, shall be taken as 
confessed. 

"Art. 2244. The party interrogated may upon the trial of the cause take 
exception to the interrogatories on the ground that they are not pertinent, 
and to the answers that they are not compétent évidence." 
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In ail their esaential features the foregoing articles hâve been the 
law of Texas on that subject from 1846, the year of her annexation to 
the United States, until the présent time, and the common usage of 
her courts corresponds thereto, Prior to 1879 the territory compos- 
ing this district was embraced in the western district of Texas. In 
1872, Mr. Justice Bradley, being then the circuit justice of this circuit, 
and the vénérable and learned Judge Thomas H, Duval, since de- 
ceased, being the district judge of the Western district of Texas, sit- 
ting together at Austin, adopted a rule, numbered in their set of 
rules 15, which reads as foUows: 

"15. Commissions to take examinations of witnesses and dépositions, and 
ail testimony in a cause, may be taken in the manner and subject to the 
régulations so far as the same are applicable, mutatis mutandis, prescribed 
by the laws of the state of Texas." 

Soon after the organization of this district, Mr. Justice Woods, then 
the circuit judge for this circuit, and now the circuit justice, being 
présent and presiding at an adjourned term of this court at this point, 
on the second of April, 1880, this court adopted a set of rules, one of 
which is our rule 14, identieal in its language with the rule 15 in the 
Western district above set out. It is insisted that this rule means 
nothing affirmatively. In my opinion such a construction of it does 
manifest violence to its ternis. It appears to me to invite and author- 
ize parties to apply for commissions to take dépositions in ail cases 
where by the state law they would be entitled to them if the suit were 
in the state court, and to authorizeand require the clerk of this court 
to issue the commission in such cases in the manner prescribed by 
the laws of Texas. If the rule does net mean this, it may well be in- 
sisted that it means nothing. But to thus hold involves a reflection 
which I would be loth to make on the very able and distinguished jus- 
tices of the suprême court who participated in the adoption of this rule. 
I prefer, therefore, to assume that the rule is not without affirmative 
meaning, and that it was intended to permit and authorize testimony 
to be taken by déposition in the manner prescribed by the laws of Texas. 
Can this be done where the witness Uves at a distance not greater 
than 100 miles from the place of trial ? In Ohio, where, before 1855, 
by a rule of court, dépositions were admitted to be taken under the 
state law, it was held that "in adopting the state practice, the court 
did not dispense with the requirements of the act of congress which 
authorizes dépositions to be taken where the witness lives more than 
one hundred miles from the place where the case is tried. The 
adoption of the state law only referred to the form and mode of tak- 
ing dépositions." Curtisy. Central Ry. 6 McLean, 403. And in that 
case, it not being made to appear that the witness lived more than 
100 miles from the place of trial, the déposition was suppressed. 

The manner of taking dépositions, by the state law of Ohio, must 
bave impressed dépositions so taken with the character of dépositions 
de bene esse, as provided for in the enacting part of section 30 of the 
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act of September 24, 1789, now sections 863, 864, and 865, Eev. 
St., foritis oûly agaînst such dépositions that the restriction as to 
distance applies. Section 866, Eev. St. ; Sergeant's lessee v. Biddle, 
4 Wheat. 508. Dépositions de bene esse, as provided for in the act 
of 1789, hâve never been favored by the courts of the United States; 
and as early as 1851 the suprême court deolared : "There is now sel- 
dom any necessity for having recourse to this mode of taking testi- 
mony." Walsh v. Bogers, 13 How. 283. The distinguishing feat- 
ure of this method of taking testimony, and whioh rendered it ob- 
noxious to this severe critieism, was that it permitted ex parte dépo- 
sitions without notice. This has been somewhat relieved by the act 
of the ninth of May, 1872, but the method of taking dépositions de bene 
esse, Btill permitted by section 863 of the Eevised Statutes, bears no 
analogy to the manner of taking dépositions as prescribed by the laws 
of the state of Texas. It hardly expresses the full force of the act of 
1789, to say that it authorized the courts of the United States to 
grant commissions to take dépositions in any case where it is neces- 
sary to prevent a failure or delay of justice. The language is: 
"Nothing herein shall be construed to prevent," etc., plainly imply- 
ing that such a power was then understood to be an essential élé- 
ment in the constitution of such courts as that act ordained and estab- 
lished. Thèse commissions might be issued when it may be neces- 
sary to prevent a failure or delay of justice, and the déposition was 
to be taken according to eommon usage. Of the necessity of the 
case, it seems to me, the fullest discrétion is hère permitted in de- 
termining when it is necessary that a commission should issue to 
prevent a failure or delay of justice. But if the term, "according to 
coçimon usage," relates also to the granting of the commission as 
well as the manner of taking the déposition, it is equally manifest 
that the référence must hâve been to the usage of the state courts, 
for then there were as yet no other courts in the United States. And 
while it is reasonably certain that a usage of granting commissions 
to take dépositions was eommon to the courts of ail the states, it is 
hardly less certain that the methods of granting them and executing 
them were not identieally the same in ail the states; and it appears 
to me that the whole structure of the judieiary system of the United 
States authorizes the view that this référence to eommon usage is to 
the usage of the state courts in the particular state where the United 
States court is to be held. 

It is difficult, after the lapse of three générations, to détermine 
what was eommon usage in 1789. It is the universal expérience 
that most of our knowledge of the eommon' usage of courts is ab- 
sorbed by us in the atmosphère of the courts ; that it is perpetuated 
by tradition, and only partial and unsatisfactory, and often delusive 
glimpses of it oan be caught now and then in text-books and reports. 
This usage, like the usage or gênerai custom of trade, has life in it- 
gelf and grows to meet the calls of the growth of the business to 
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whicli it relates. In the state courts in this state ail cases, at the 
option of either party, must, on issues of fact, be tried before a jury. 
The common law of Bngland, as now practiced and understood in its 
application to évidence, is the gênerai rule enjoined by statnte upon 
.|b,e;C0urts of this state. AU the provisions of the Texas statute in 
référence to taking dépositions are manifestly made "in order to pre- 
vent, a failure or delay of justice," And I do not perceive any 
Sound reason to forbid the courts of the United States in this state 
granting commissions to take dépositions in every case where the 
parties could obtain such a commission, if the suit or action was in 
the state courts. If we can and should so grant them, we may order 
the clerk to issue them in ail such cases by a gênerai order or a rule 
of court, to relieve the judges from receivihg and acting upon sepa- 
rate applications and the parties from the inconvenience and uncer- 
tainty of finding one of the judges of the court. Nor do I perceive 
any diflSculty in the fact that the commission issues to any clerk of 
the district court, judge or clerk of the county court, or any notary 
public of (say) Dallas county, Texas. It is matter of common knowl- 
edge that, either under rules of court or consent of parties, the testi- 
mony of witnesses living ont of the county where the case is to be 
tried, bas heretofore commonly been taken by déposition, and must 
always of necessity continue to be so taken in this state. And, if 
the circuit court cannot do what I conceive we hâve tried by our rule 
14 to do, parties litigating in this court will be practically remitted 
to the grâce and courtesy of their adversary. In the absence of con- 
trolling authority, I am unwilling to so limit the power of this court. 
The motion for new trial is refused. 



National Pubnace Co. v. Molinb Malléable Ieon Woeks. 

{Circuit Court, If. D. Illinm». January 7, 1884.) 

SPECIAI. APPBAHANCES— WHEN ALLOWED, and for what PtTRPOSES. 

A défendant may, witliout leave of court, enter a spécial appearance for the 
purpose of objecting to the jurisdiction of the court, by virtue of the steps 
taken to bring Uim in or serve him with process, or for any otlier reason but 
a défendant interestod in a controversy cannot be allowed to come in under a 
spécial appearance and avail hiraself of ail the chances of a decree in his favor 
and retire without harm if the décision of the court should be aeainst him. 

In Equity. 

F. UUmann, for complainant. 

Osborn & I/ynde and Hill, Wood & Boyd, for défendant. 

Blodgbtt, J. In this case a cross-bill is filed by the défendant 
Wheelock, asking for the foreclosure of the trust deed and chattel 
mortgage described in the original bill as having been given by the 
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défendant company to Charles F. Heimingway, to indemnify com- 
plainant in the cross-bill and others who had beeome sureties for said 
company ; and George H. Hill, who is one of the beneficiaries named 
in said trust deed and mortgage, is made a défendant, but with an 
allégation that he should not be allowed to participate in such aecu- 
rity, because, as charged, said Hill had, as a director of the company, 
assented to the incurring of indebtedness by said company to an 
amount in excess of its capital stock. On the filing of this cross-bill 
a rule was entered that a copy be served on défendant Hill, who was 
a résident of Cincinnati, Ohio, and that said Hill plead, demur, or 
answer to the said cross-bill within 20 days. Mr. Hill now asks that 
he be allowed to enter a spécial appearance for the purpose of ob- 
jecting to the proof, or of demurring to part of the cross-bill, or 
answering so much thereof as seeks to charge the property of the 
corporation with a lien, or that prays a decree as to the validity 
of the deed of trust, without submitting to the jurisdiction of the 
court as to any other matter ; that is, he is asking to enter a spécial 
appearance in the case. If this défendant wishes to enter a spécial 
appearance for the purpose of objecting to the jurisdiction of the 
court, by virtue of the steps taken to bring him in or serve him with 
process, or for any other reason, I think he has the right to do this, 
without a spécial leave of court ; but, as I understand this motion, 
he asks leave to appear and contest ail the relief claimed in the cross- 
bill, but does not wish to so submit to the jurisdiction of the court aa 
to authorize the court to proceed against him, so far as his right to 
indemnity under the trust deed is concerned, or to enforce, directly 
or indirectly, any liability he may hâve incurred as a director of the 
company, if he shall be shown to hâve assented to the incurring of 
indebtedness to an amount in excess of the capital stock of the com- 
pany. 

It is clear from the ténor of this original bill and the Wheelock 
cross-bill that the questions raised in this case will be — First, as to 
the validity of the trust deed and mortgage ; second, whether, if the 
trust deed and mortgage are valid, défendant Hill will be entitled to 
any benefit from it; third, whether défendant Hill assented to the 
incurment of debts exceeding the capital stock of the company, and 
by so doing has f orf eited any right to indemnity under this trust deed 
and mortgage. It therefore seems quite évident to me that if défend- 
ant Hill wished to make this contest raised by the cross-bill, he 
should not be allowed to do so, except on condition that he enter hia 
fuU appearance. His request in this case, if granted, would sanction 
the practice of allowing any défendant interested in a controversy to 
come in and avail himself of ail the chances of a decree in his favor 
and retire without harm if the décision of the court should be against 
him. As I said at the outset, if the défendant wished to challenge 
the aufficiency of the service by which jurisdiction over him is at- 
tempted to be obtained, he can do so by a spécial appearance, for that 
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purpose alone, without leave of court. Daniell, Ch. Pr. 453, 612, 
537. But if he asks tlae privilège of fighting his side of this battle 
under a spécial appearance, I do not tbink be sbould be allowed to 
do it. 
Tbç motiou is overruled. 



Owens v, Wight.' 

{Circuit Court, D. Colorado. December, 1883., 

1. LeASB— CoVENANT OF. 

The exécution of a Icase for real estate itnpiies a covenant to lessee for quiet 
enjoyment during the term. 

2. Bame — Rbmedt of Lkssee. 

In case of entry upon the demlsed premises by the lessor during the tenu, the 
remedy of the lessee is in damages by suit at law for breach of covenaut, aud 
not by action in equity for an accounting. 

On Demurrer to Bill. 

G. I. Thompson, for plaintifï. 

A. W. Rucker, for défendant. 

Hallett, J. The bill avers that défendant and others demised to 
plaintiiï a mining claim called the Vanderbilt Iode for a term of six 
months, from Mareh 7, 1883; that défendant afterwards, and during 
said term, entered on the said premises, and took therefrom a large 
quantity of valuable ore, and plaintiff prays that défendant may be re- 
quired to account for said ore. If, as alleged, défendant and others 
made a lease to plaintiff, a covenant for quiet enjoyment would be im- 
plied from such letting. Tayl. Landl. & T. § 30é; Sedg.Dam, 188, note. 
The entry into the premises by défendant during the time was a breacb 
of the covenant, and plaintiff's remedy is in damages for such breach. 
Whattbe measure of damages may be is not for présent considéra- 
tion. Dpoii the facts stated, plaintiff is not entitled to an account, 
and the remedy is not in equity, but at law. Plaintiff may bave the 
case transferred to the law docket if he wishes to do so. Whether the 
action shall be against the défendant alone or against ail of the les- 
sors is not now to be determined. Défendant should hâve demurred 
before answering, and therefore he must pay the costs of the answer, 
and the costs, if any, upon the issue of fact joined. The answer may 
be withdrawn, and the demurrer will be sustained. 

1 Fiom the Colorado Law Reporter. 
v.l8,no.l5— 55 
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WiNANs ». Matob, Etc., op Jersey Citt. 

(Circuit Court, D. New Jersey. December 12, 1883.) 

Municipal Bonds— Bona Fidb Holdee — Pcrchaber without Notice or De- 

FBCT. 

Bouede v. Mayor, etc., of Jersey Citi/, ante, 719, followed. 

In Case. 

Robert W. De Forest, for plaintjff. 

Allan L. McDermott, for défendant. 

B. Williamson and F. L. Ha.ll, çf counsel, for plaintiff. 

Nixon, J. For the reasons assigned in the antécédent case of Rouede 
V. Mayor, etc., of Jersey City, ante, 719, judgment must be entered in 
ihe above case in fàvor of the plaintiff for the coupons, with interest 
thereon at the rate allowed by the state of New York, where the 
«amewas payable, which appears to be 7 per cent., from their ma- 
turity to January 1, 1880, and at the rate of 6 per cent, since that 
date. 



GiLMOBE 17. NOKTHEEN PaC. Ey. Co. 

{Circuit Court, D. Oregon. January 4, 1884.) 

1. Ihjxiry Caused bt Négligence o» Fellow-Bbbvantb. 

The Tule flrst suggested in Priesllyy. Fowler, 3 Mees. & W. (1837,) 1, that a 
master who has exercised due care and skill in the employment and rétention 
of his servants is not responsible for an injury sustained by one of them in the 
course of his employment by the négligence of another, however distinct the 
grade or différent the iabor of such servants or how widely separated the lo- 
cality of their several employments, is being modified by the course of judicial 
opinion àtid décision so as tô meet the eYids of justice in cases since arising of 
corporations and others engaged in varied and widely extended opérations un 
der one nominal and invisible head, but in reality divided into separate partf 
or divisions, under the direction and control of local bosses, superintendents, 
or heads of departments, who to ail întents and purposes represent and stand 
for tho corporation, with practically unqualified power to employ, direct, and 
discharge workmen, and to provide the necessary material and appliances foi 
their convenient and safe employtnent. 

2. When Fellow-Sekvant Stands foh Masteiî. 

It seems well established that a master is responsible to his servant for an in- 
jury sustained by him, without his fault, in conséquence of the négligence of a 
îellow-servant, (1) when the latter, hàying authority over the former, orders 
him todo an aot not within the scopê of his employment, whereby he is ex- 
posed to a danger not Contemplated in his contract of service, and he is injured 
in so doing; (2) where the master has chargerl the latter with the duty of 
providirig proper maierial and appliances for carrying on a work in which he 
is persnnally engaged with the former or not, andby the nCglect to do so he is 
injured. 

3. Case ik Judoment. 

In February, 1883, the Northern Paoiflc Railway was engaged in construcing 
its road ihroiigh western Montana, and had manygnnirsof men, numl)eiingnot 
less th;m fifty eacb,at work on tlie line of the route, at from thrce to five miles 
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apavt, under tlie control and direction of foremea or local bosses, with the 
power to employ and discliarge, subject themselves to the control of a gênerai 
superintendent and assistant, who passed along the route and inspected the 
camps at certain periods. Some of thèse gangs used giant powder for blasting 
the roclîs and f rozen earth, and in suoh case the foreman waa charged specially 
with the duty of handling the powder and thawing It when f rozen. The général 
superintendent was aware of the danger of thawing powder before a flre, and 
had given gênerai notice not to do it, and provided a safe appUance, called a 
"heater," for the purpose, subject to the réquisition of the local boss. The 
plaintifE was employed as a common laborer in one of thèse gangs, where pow- 
der was always thawed without a " heater " before the fire, and while assistîng 
in 80 thawing powder by direction of the local boss, was injured by its explo- 
sion. Held, that the local boas, so far, stood in the place of the défendant, and 
that the neglect of the former to obtain and use the proper appUance for thaw- 
ing powder, and his directing the plaintiffi to assist in thawing powder without 
the security of such appliance, were wrongf al acts for which the défendant ia 
responsible to the plaintill so far as he was injured thereby. 

Action for Injury tothe Person. 

William H. Effinger and Arthur C. Emmons, for plaintiflf. 

Rufus Mallory, for défendant. 

Deady, J. This action is brought by the plaintiflf, a citizen of Ore- 
gon, against the défendant, a corporation formed under a law of the 
United States, to recover the sum of $25,000 damages for serions 
bodily injuries sustained by him on February 13, 1883, at; Hôrse 
Plains, Missoula county, Montana, while in the employ of the dé- 
fendant as a laborer in and about the construction of its railway, by 
reason of the négligence and unskillfulnesa of the défendant in at- 
tempting to thaw a quantity of giant powder before an open fire, 
whereby the same was suddenly exploded ; and without any négligence 
or fault on the part of the plaintiff. The answer of the défendant 
contains a déniai of ail the allégations of the com plaint and a plea 
or défense that the injury suffered by the plaintiff "was caused and 
occasioned" by hisown "fault, oarelessness, and négligence," and that 
of "his co-laborers and fellow-servants;" and without the fault of the 
défendant. The case was tried with a jury on November 21st, and 
there was a verdict found for the plaintiflf in the sumof $4,500. The 
défendant now moves for a new trial on the ground — (1) insufl&eieney 
of the évidence to justify the verdict; and (2) error in lawoccurring 
at the trial. On the argument of the motion, the first ground was 
abandoned, it being admitted that the injury to the plaintiff was the 
direct resuit of the négligence of the foreman ; and the only point made 
in support of it is that the court erred in not instructing the jury as 
requested by the défendant, that if the défendant exercised reasonable 
care' in the employment and rétention of Cortin as foreman, and pro- 
vided him or pîaced at his control a safe appliance for thawing giant 
powder, of the most approved kind, and one that is in gênerai use for 
that purpose, the plaintiff is not entitled to reeover ; or, in other words, 
that Cortin, the boss of the gang in which the plaintiff was at work, 
was only his fellow-servant, and therefore the défendant is not re- 
sponsible for any injury sustained by the plaintiff through or by means 
of such foreman's fault or négligence. 
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On the trial it appeared from the évidence that the plaintiff is a 
man about 43 years of âge, accustomed to labor with a pick and 
shorel, and that he was in the employ of défendant as such laborer 
from April 7, 1882, to the date of his injury. That a great many 
gaiaga of men, numbering 50 or more eaeh, were at this time in the 
employ of the défendant in this région, engaged in the construction 
of its road, at points from three to five miles apart, under the direc- 
tion and control of local bosses, who had the power to employ and 
discharge the men as they saw proper. That the whole line of work 
was in the charge of a gênerai superintendent, Mr. J, L. Hallett, and 
assistants, who traveled along the route at intervais ap.à inspected 
the condition of the gangs or camps and the character of the work 
being done by them, and gave sdch directions to the several bosses 
concerning the same as was needed. That by some of thèse gangs 
giant powder was used for blasting rock and frozen earth, and that 
in such case the handling of this powder, and particularly the thaw- 
ing of it, was committed to the spécial charge of the local boss, who 
was supposed to hâve some spécial qualifications for the trust, and 
received extra compensation for the skill and risk involved therein. 
That it being known to the superintendent that it was dangerous to 
thaw giant powder by placing the sticks or canisters before an open 
fire, notice was given generally to the bosses not to do it, but to use 
e "dug-out" or drift in the ground, in which the powder was placed 
and subjected to a graduai and uniform beat from a fire at the mouth 
of the cave, which warmed the air within, or a device called a 
"heater" or "thawer," the same being a galvanized iron kettleweigh- 
ing from 50 to 75 pounds, with double walls — whereby the powder 
placed in the body of this vessel and.hung over a fire — the space be- 
tween the walls being filled with water — was subjected to a graduai 
and uniform beat, so as to prevent a partial or unequal thawing or 
softening of the mass, and thereby setting a portion of the nitro-glyc- 
erine in its composition free from the earthy or other non-explosive 
matter wherein it was held in absorption, in which state it was very 
liable to explode from handling or any slight disturbance or concus- 
sion. That thèse "heaters" were provided by the superintendent and 
stored at a convenient place at the end of the road, from whence they 
could be obtained by a local boss whenever he desired one; but none 
was ever f urnished to or used in the camp or gang when plaintiii' was 
employed, and Cortin always thawed his powder before an open fire. 
That on the morning of February 13th, Cortin 's gang were enga;ged 
in cutting a diteh about a half mile from the line of the road for the 
purposé of taking water to the tank, when Cortin said to the plaintiff, 
"Jack, we hâve to thaw some powder," to which he answered, "Where 
is ' Old Billy,' the powder-thawer?" when Cortin replied, "I forgot 
that; do you get some wood and make the fire." And thereupon the 
plaintiff eut and carried wood from the vicinity and made and kept 
up the fire, whiie "Old Billy" and Cortin attended to the thawing of 



GIIiMORE y. NOKTHERN PAC. BT. 00. '869 

the powder iintil some time in the afternoon; and just as the plaintiff 
was walking away from the are in the direction of where the rest of 
the "gang" were working on the ditch, Cortin picked up a stick of 
the powder, and, as he turned his face from the fire, said, "Is this 
any way near thawed?" when it exploded in his hand, killing him- 
self and "Old Billy" outright and injuring the plaintiff severely, as 
by breaking his ribs, severely lacerating the muscles of his arm, 
breaking the drum of his ear, injuring the sight of one of his eyea 
and otherwise affecting him, so that he is reduced from the condition 
of a strong, well man to that of an invalid, who will probably never 
be able to labor again, or be altogether free from physical pain and 
inconvenience. That a short time before the explosion Thomas Fin- 
negan, an assistant superintendent, passed along the route, and, as 
he testifies, "saw the powder being thawed before the fire, and told 
Cortin to hâve it removed. That he knew it was contrary to orders, 
and he would discharge him in the morning," and then passed on 
without stopping to see that the powder was removed, or taking any 
other measures to hâve it done. 

The court instructed the jury, as requested by the défendant, 
that if the foreman, Cortin, and the plaintilï were both employed in 
the same gang, in a common employment or service, under the same 
or a common boss or superintendent, they were fellow-servants, and 
the défendant is not liable for the négligence of Cortin in the course 
of this employment, eausing injury to the plaintiff, and the fact that 
Cortin was foreman of the gang does not make the défendant re- 
sponsible for his acts, as to the plaintiff or other employés in such 
gang;, and added: 

"If Cortin was simply the foreman of the gang in which the plaintiff was 
employed, both working together side by side, the former merely leading in 
the work and giving the immédiate direction to it, in the présence or near 
vicinity of a common boss or superintendent, then Cortin and the plaintiff 
were fellow-seryants, and the défendant is not responsible for an injury to 
either, caused by the négligence of the other. But if the work which this 
gang of men was engaged at was under the practical direction and control of 
Cortin, subject only to the directions received by him personally from time 
to time, as the local boss, from an absent or distant superintendent and the 
occasional and casual oversight of his travelling assistants; if Gortin had the 
authoiity to employ and discharge the men in his gang, and direct and con- 
trol their movements, so far as the work in his charge was concerned; and 
ordiaarily there was no one else présent and authorized to superintend or 
direct the work or the laborers, — then he represented the company for the 
time being, He slood, so far as it or they are concerned, for the défendant, 
and his négligence is so far the négligence of the défendant, and the latter 
is responsible to the plaintiff therefor to the extent he was injured in con- 
séquence thereof." 

Upon this statement of the law the case was submitted to the jurj- 
to say whether Cortin was a mère fellow-servant of the plaintiff or 
not, with the further instruction that if they found he was, their ver- 
dict must be for the défendant, but if not, then it should be for the 



870 FEDERAL EEPOETEE. 

plaintiff in such Bum as they might find he was entitled to upon the 
évidence, nnder the instructions and suggestions of the court. Be- 
ginning with Priestley v. Fowler, 3 Mees. & W. (England, 1837,) 1, and 
Murray v. Railroad Co. 1 McMul. (S. G. 1845,) 385, and FarweU y. Bos- 
ton é W. R. Corp. 4 Metc. (Mass. 1842,) 49, the rule was established 
that a master or employer was not responsible for an injury sustained 
by his servant or employé in conséquence of the négligence of a fellow- 
servant, as to the employment and rétention of whom the former had 
exercised due diligence and care; but that the liability to injury by 
such means was one of the risks incident to the employment, and 
that a "fellow-servant," within the meaning of the rule, veere ail per- 
sons employed or engagea in the same common service, from the 
highest to the lowest, and who are subject to the same gênerai con- 
trol. Wood. Mast. & Serv. § 427. But in the progress of society 
and the gênerai substitution of idéal and invisible masters and em- 
ployers for the actual and visible ones of former times, in the form 
of corporations engaged in varied, detached, and widespread opéra- 
tions, as in the construction and working of long Unes of railway, it 
has been seen and felt that the universal application of the rule often 
resulted in hardship and injustice. Accordingly, the tendency of 
the more modem authorities appears to be in the direction of such a 
modification and limitation of the rule as shall eventually devolve 
upon the employer, under thèse cireumstances, a due and just share 
of the responsibility for the lives and limbs of the persons in its em- 

pioy- , , 

In the suprême court of the United States the rule has not only 
been materially limited, but sharply questioned. Packet Co. v. Mc- 
Cue, 17 Wall. 508; Railroad Co. v. Fort, là. 553. And in several of 
the States it has been much relaxed. Louisville éN. R. Co. v. Collins, 
2 Duv. (Ky.) 114; B'iike v. B. & A. B. Co. 53 N. Y. 549; Laning v. 
N. Y. C. B. Go. 49 N. Y. 521 ; Brickner v. N. Y. C. R. Co. 2 Lans. 
(N. Y.) 506 ; S. C. 49 N. Y. 672; Lalor v. Chicago, etc., R. Co. 52 111. 
401; Nashville, etc., R. Co. v. Carroll, 6 Heisk. (Tenn.) 348; Ford 
V. Fitchburg R. Co. 110 Mass. 240 ; Cleveland, etc., R. Co. v. Keary, 3 
Ohio St. 201 ; Mullan v. Steam-ship Co. 78 Pa. St. 26. By référ- 
ence to thèse and other like cases it will be seen that at least two 
points in qualification of this rule may be considered well established : 
(1) That when a servant is directed by a fellow-servant, having au- 
thority over him, to do an act beyond the scope of his employment, 
which exposes him to a danger not contemplated in the contract of 
service, and while so doing he is injured, without f ault of his own ; 
or (2) where a servant is authorized and required by his employment 
to furnish or provide suitable material or appliances for the work in 
which his fellow-servants are engaged, whether under his spécial di- 
rection or otherwise, and one of them is injured by reason of his 
neglect or omission in this respect, the common master or employer 
is responsible in either case. 
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The évidence in this case shows that tbe défendant had committed 
to Cortin the authority to employ, direct, and discharge the men in 
his gang, and had also conferred on him the authority, and trusted 
him to perform the duty, of procuring or ordering from its stores of 
material a "heater," for the purpose of thawing giant powder in his 
camp whenever needed. The évidence also tends to show that it was 
known to the gênerai superinteudent and his assistants that it was 
highly dangerous to thaw giant powder before a fire in this way, 
where, from the irregular application of the heat, it was liable to 
soften and relax unequally, and that therefore notice had been given 
to the local bosses, generally, not to attempt to thaw it in such man- 
ner. It is not clear that this notice ever directly reaohed Cortin, but 
it is quite certain that no "heater" was ever seen or used in his camp, 
and that the powder used there was always thawed before a fire, as 
on this occasion. The plaintiflF is comparatively an unskilled man, 
from the humbJer walks of life, and appears to hâve been altogether 
ignorant of the danger incident to thawing giant powder in this man- 
ner. And, indeed, it is safe to say, that the occult eccentricities of 
this material, when frozen or being thawed, are not well understood 
by even the scientific world. Amer. Cyclo. "Explosives." 

It is not clear that Cortin had a right, under the circumstances, to 
order the plaintilï, a common pick-and-shovel laborer, to assist in 
thawing powder, even with the aid of an application like this "heater ; " 
but to do so without it was clearly wrong, because it subjected him 
to a serions danger, not within the scope of his employment, and not 
contemplated in his contract of service. And for the injury sustained 
by the plaintiff, by means of this wrongf ul act of one who, according 
to the better rule of law, stood so far in the place of the défendant, 
the latter is liable to respond to the former in damages. Again, the 
work in which Cortin was engaged involved the use of giant powder 
for blasting, and as incident to this in that climate, the opération of 
thawing it when frozen. 

The évidence of the défendant tends to show that the handling of 
this powder, ineluding the thawing of the same, was generally com- 
mitted, as a sort of personal trust, to the local boss, who was supposed 
to be selected with some référence to his qualifications therefor, and 
who might sélect some persons from the gang to assist him there- 
about. In selecting persons for this purpose, as a rule, only those 
who were willing were thus employed. But, if any one refused, as he 
might, he was liable to be discharged, and probably would be. A 
part of the duty of the local boss, in this respect, was to provide the 
appliance of a "heater" wherein to thaw this powder. In this mat- 
ter, also, he stood in the place of the défendant, and the latter is re- 
sponsible to the plaintiff for the injury caused by his négligence 
therein. If Cortin was not aware of his duty in the promises, as he 
may not hâve been, he was not qualified for the employment ; and if he 
was aware of it, he willfully disregarded it; and being in eithercase 
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so far the représentative of the défendant, it is equally responsible 
for his conduct, whether attribu table to ignorance or willfulness. 

On the argument it was further contended by counsel for the de- 
fendant that, admitting the plaintiff's theory of the law, as to the lo- 
cal boss being the représentative of the défendant, yet while the as- 
sistant superintendent was at the camp on the day of the explosion, 
he superseded such boss as such représentative, and that said assist- 
ant having then and there rebuked Cortin for attempting to thaw 
powder before the fire, and at the same time gave him an order to re- 
move it, accompanied by a threat that he would discharge him on his 
return the next morning, the défendant did its duty in the promises, 
and is not responsible for the conséquences of Cortin's disobedience 
or neglect to obey its order made through the assistant superintend- 
ent. 

Granting that the assistant was the représentative for the time be- 
ing of the défendant, he should not hâve left the camp until he saw 
the powder removed from the fire and the threatened danger averted, 
instead of which he went his way, leaving the powder before the fire 
in charge of Cortin, as before he came. If he had even warned the 
plaintiff of the danger, it might bave been suf&cient ; but his commu- 
nication with Cortin appears to hâve been out of the hearing of the 
men, and only occupied a moment or two as he passed by. Besides, 
it is not to be forgotten that, on account of the improbability of some 
material éléments of this statement, and the manner of the witness 
while making it, the jury may well bave doubted its correctness, and 
probably did. In my judgment the présence or conduct of the assist- 
ant did not affect the character of the transaction so as to change or 
modify the right of the plaintiff or the liability of the défendant. If 
he stood for the défendant while at the camp, he was as négligent then 
as Cortin was before and afterwards, so that instead of relieving the 
défendant from responsibility for the plaintiff's in jury, he probably 
enhanced it by adding the weight of his négligence to that of the lo- 
cal boss. 

The motion for a new trial is denied. 
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Jérôme v. Com'es Eio Grande Co.' 

WiLDER V. SaME.* 
{Circuit Court, D. Colorado. Deceraber, 1883.) 

1. CouNTT Warrants — Who mat Sue. 

County warrants payable fo bearer are not negotiable, as bills of exchange 
and proinïBsory notes. AU holders take tliem subject to any défense that may 
be raade against the original payée, Nevertheless, the property therein passes 
by delivery, wlien they are payable to the holder. Hence, whea the holder is 
a citizen of another state, he may raaintain action thereoii in the fédéral court, 
even when the payée cannot maintain such action. 

2. Bamk— Due as upon Dirbct Promise. 

Such instruments are not assignable within the meaning of the act of con- 
grcssof IBTS.regulatingthe jurisdictlonof tederalcourts. 18St.470. Theyare 
taken to be due on an original and direct promise from the makcr to the bearer, 
and not by assignment from the flrst holder. 

3. Bamb — Remedt. 

In such case the remedy (in the United States courts) of the holder in the 
flrst instance is by action at law, proseouted to judgment, as a foundalion for 
mandamus to compel the levy and collection of a tax for their payment. 

4. Interbst — Action. 

Upon warrants issued for interest on a judgment, an action will not lie. 

On Demurrer to Complaint. 

John L. Jérôme, for plaintiffs. 

L. C. Rockwell, for défendant. 

Hallett, J. Thèse actions are upon ■warrants signed by the ohair- 
mau of the board of county commissioners and the clerk of the county, 
on the county treasury, for différent sums, and payable to différent 
persons or bearer. AU of them excepting two (to be mentioned here- 
after) appear to hâve been issued for the current 'expenses of the 
county. The warrants were not issued to the plaintiff, and the oiti- 
zenship of the persons to whom they were issued is not averred. A 
question bas arisen whether upon such warrants payable to a person 
named, or to bearer, which circulate from hand to hand without in- 
dorsement, an action may be maintained by a holder, a citizen of an- 
other State, against a county in this state, without showing that the 
persons to whom they were issued are qualified to sue in this court. 
It cannot be contended that such warrants are negotiable as bills of 
exchange or promissory notes, and free from allequities in the hands 
of an innocent holder. Ail holders take them subject to any défense 
that may be made against the payée, even when they are payable to 
bearer. Dill. Mun. Corp. (3d Ed.) §§ 487, 503. Nevertheless, as 
they are payable to bearer, the property therein passes by delivery, 
and "a note payable to bearer is payable to anybody, and not affeoted 
by the disabilities of the nominal payée. " Bank of Kentucky v. Wister, 
2 Pet. 318. Such instruments are not assignable within the mean- 

iProm the Colorado Law Reporter. ■, 
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ing of the act of congress of 1875, regulating the jurisdiction of this 
court. 18 St. 470. They are taken to be due on an original and di- 
rect promise from the maker to the bearer, and not by assignment 
from the payée or first holder. Thompson v. Perrine, 106 U. S. 589 ; 
[S. C. 1 Sup. et. Eep. 564, 568.] This is true only when the plain- 
tif becomes the owner of the paper by the delivery thereof. If his 
title is colorable only, and procured for the sole purpose of enabling 
him to bring suit in a fédéral court, the action will be dismissed. 
Willianis v. Nottawa, 104 U. S. 209. But of that we "hâve no infor- 
mation at présent. 

Objection is also made that the demands for which the warrants 
were issued, having been allowed by the board of county commission- 
ers, cannot be the subject of an action against the county. The rem- 
edy of plaintiff, if any, is by mandamus to compel the county to levy 
and collect a tax with which to pay the amounts due on the warrants. 
Whether this is the course of prooeeding in the courts of this state is 
not shown; but it is certain that the practice in the fédéral courts is to 
proceed to judgment as a foundation for a writ of mandamus. It is 
only a question whether the money shall be taken to be due and ow- 
ing from the county on the warrants alone, or after judgment on the 
warrants ; and, whatever the rule may be in the courts of the state, it is 
the settled ruleof the fédéral courts to obtain judgmept.in the first in- 
stance. Chickamïng v. Carpentcr, 106 U. S. 663; [S. C. 1 Sup. Ct. 
Eep. 620.] In either case the county cannot be corupelled to pay except 
in the time and manner provided by law. As to two of the warrants 
described in the sixth and seventh counts of Jerome's complaint the 
rule may be différent. They appear to hâve been issued to EoUins & 
Young for interest on a judgment. The right of a plaintiff to inter- 
est on a judgment recovered by him is the same as the right to the prin- 
cipal sum for which the judgment may hâve been entered, and the rem- 
edy to enforce payment thereof is the same. As to the judgment and 
the interest thereon, there appears to be no reason for allowing a sec- 
ond action in the same jurisdiction. A second action can only hâve 
the effect to multiply costs, without substantial results. 

The demurrer will be sustained to the sixth and seventh counts of 
the oomplaiût in Jerome's case, and otherwise overruled. 
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McCuNE V, NORTHSRN PaC. Eï. Co. 

{Circuit Court, D. Oregon. January 9, 1884.1 

Défense or Question Not Madb to Jury. 

AVhere a pa^ty has a défense to an action arising out of tlie testimony in the 
case, and omita to présent it to the jury, but relies upon a défense involving a 
différent, if not inconsistent, conclusion from the testimony, a new trial will 
not be granted to enable him to submit the case to another jury upon this un- 
tried question, unlegs it clearly appfears from the évidence that he is entitledto 
a verdict on that ground, and then only upon the payment of the costs of the 
lirst trial. 

Action for Injury to the Person. Motion for a new trial. 

William H. Èffinger and Arthur C. Emmons, for plaintiff. 

Rufus Mallory, for défendant. 

Dbady, J. The plaintiff, a citizen of Indiana, brought this action 
against the défendant, a corporation formed under a law of the United 
States, to recover $10,000 damages for an injury to his person oc- 
casioned by a fall from an unfinished bridge on which he was at 
work for the défendant, which fall was caused by the négligence of 
the défendant in providing the scaffolding whereon the plaintiff, in 
the course of his employment, was required to work, and without any 
négligence on the part of the plaintiff. The answer of the défendante 
contains a déniai of any négligence in the premises, on its part, and 
a plea or défense that the injury complained of was caused by the 
négligence of the plaintiff. The cause was tried with a jury on No- 
vember 15th and 16th, and there was a verdict for the plaintiff for 
$2,500. And now the défendant moves the court for a new trial on 
the ground (1) that the évidence is insufficient to justify the verdict; 
and (2) for errors of law occurring at the trial. 

On the argument of the motion the second ground was not pressed, 
and the only point relied on is that the verdict should hâve beea for 
the défendant because the testimony did not warrant the conclusion 
that the injury to the plaintiff was caused by the négligence of the 
défendant, but that, upon the whole évidence, the reasonable con- 
clusion is that the injury, if not caused by the plaintiff's carelessness, 
was the resuit of accident for which no one is to blarae., The évi- 
dence given on the trial goes to show that the plaintiff was injured 
while working on the defendant's bridge at the second crossing of 
Clarke's Fork of thé Columbia river, in Missoula county, Montana, 
on March 2, 1883 ; that he had been in the employ of the défendant 
for nearl^ three years prior thereto.^-most of the time with the en- 
gineers, — and about half a month on the bridge, during which period 
he had, by overwork, plit in 19 days' labor; and that two bents 
of the bridge of two stories each, of about 20 feet across and the 
eame distance apart, were then raiëed on the west bank of the river. 
When the two lower of thèse bents were raisëd, they were kept in 
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position by means of a gang-plank and three or four pièces of timber, 
called stay-laths, laid across from bent to bent and spiked down to 
the caps. This plank was four by sixteen inches in size, and placed 
somewhat to the left of the middle of the caps, while the stays were 
laid on either side of the plank and about three feet apart. Thèse 
stays -were pôles or green fir trees, from four to six inches in diame- 
ter, and had been eut in the woods near by, within two weeks, by the 
plaintiff and others, under the direction of the foreman of the work. 
Both they and the plank were intended, primarily, to hold the lowei 
bents in position while the upper ones were being raised and the gird- 
ers put in place; but they were also necessarily used as soatfolding 
during thèse opérations, particularly the plank, and none other was 
furnished, When the plank and stays were spiked upon the lower 
bents, the top bents were then rajsed upon them, — the cap of the 
former serving as the sill of the latter. The top bents consisted of a 
cap and four posts, each about 12 inches square. When the bents 
were in position and stayed, two girders were laid acrosa the lower 
story from cap to cap, next to the outer post, and spiked down as a 
permanent stay or tie. 

On the occasion in question the first gîrder was being placed on 
the two bents next to the river. Several men were engaged at the 
work, including the plaintiff. The girder was put upon a doUy and 
pushed along from the direction of the bank on the gang-plank until 
the further end was pretty well across the space between the bents, 
when it was swung diagonally around and turned over on its edge, 
the men standing on either side of it on the gang-plank, cap, and 
stays, as they could or was convenient, then taking hold of it with 
their cant-hooks and launching it along in the direction required. 
When the further end of the girder was upon the further cap, and 
just to the left of the post next to the outside one, the plaintiff, who 
was on the right of the girder, and the furthest man forward on that 
side, stepped from the cap around and outside of the inner post onto 
the end of the stay, whieh projected beyond the cap some three or 
four feet, for the purpose of making room for the man immediately 
behind him, and taking hold of the girder near the end with his hook, 
and helping put it into place. As he stepped upon it, and before he 
put bis hook to the girder, the stay broke and let him fall onto the 
stones and frozen ground beneath, a distance of about 20 feet, whereby 
his left hip was temporarily injured, and his left arm permanently 
disabled, by the fracture of the olecranon or elbow. 

The case was tried by the défendant upon the theory that the stays 
were not sufficient for scaffolding, and were not intended to be ao 
used, and that the défendant was guilty of négligence in stepping 
upon the stay as he did,. whicb négligence was the cause of his in- 
jury. But the weight of the évidence is directly contrary to this 
theory. Nor is it apparent how the défendant çould escape the charge 
of négligence in the matter of providing sufficient scaffolding whereon 
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to do tbis work, unlesa thèse stays were fit for the purpose. No 
proof was offered on either side as to the probable strengtb of such 
timbers, but I think it common knowledge, upon which the court and 
jury may act without further évidence, that a sound fir tree from 
four to six inches in diameter would support the weight of the plain- 
tif, (165 pounds,) and much more. The only apparent danger in 
using thèse stays as scaffolding arose from their shape, and not 
their want of strengtb. Being round, and comparatively small, a 
person was liable to lose bis balance and fall from them; and if any 
one had been injured by such means, it is not apparent how the 
défendant could hâve escaped liability therefor on the ground of not 
having provided sufficient scaffolding. And, in my judgment, there 
ought to bave been at least three planks thrown across the opening 
between the bents— one in eacb space between the posts — before any 
work was atfcempted thereon. On bis examination in chief, the plain- 
tiff said that after bis fall be examined the broken stay at a distance 
of 20 feet from it, meaning, as I suppose, from the grouùd where he 
fell to the top of the bent where it broke, and that it broke nearly 
square off, and appeared to be a fresh break ; but upon re -examination 
by bis counsel, and in answer to a direct question, he said that he 
looked at it "afterwards, " and he thought "it had a crack on top." 

It does not appear from the évidence whether tbis impression, that 
the stay was cracked on top, was reeeived at the examination when 
he thought it was a fresh break or "afterwards;" and if so, how 
long; nor does it appear whether the end of the stay fell to the 
ground with the plaiutiS, as it would if it had been broken square off, 
or whether it was simply split down, and remained attached to the 
stay at the bent. The plaintiff appears to bave been removed from 
the locality to a hospital immediately after the injury, and it does 
not appear thathe was ever on the ground again; and supposing, as 
is probable, that his only examination of the break in the stay was a 
cursory glance upward, as he lay on the ground, to the top of the 
bent, where the fracture occurred, I do not think much reliance can 
be placed on his impression as tp whether the break was altogether a 
fresh one or not. The défendant was in the possession of thé stay 
when it broke, and ought to be able to produce it or account fôrît, or 
pioduce a witness wto had examined it caréfully, and ^ could teàtify 
as to its condition. But it offered no évidence on the^ subject, nôr 
any excuse for not doing so. The foreman was on the'grotind at the 
time of the occurrence, and, in justice to both parties, ouight to bave 
looked into the circumstances of the case with a view of ascertaiding 
how the casualty occurred, and who was to blâme fof it, if âny one; 
and presumably he did so. But although he was called aB a witnfess 
by the défendant, no question was asked him on the subject. 

No question was made on the trial but that Mr. Anderâon,' the 
foreman or superintendeut of this work, stood in the place of the de- 
fendant, and that his négligence, if any, was the négligence of the 
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défendant ; but the same was tacitly conceded, and tlie court so in- 
structed the jury. Tbe défendant did not ask for any spécial instruc- 
tion to the jury, nor take any exceptions to the charge as given them 
by the court, but was content with the présentation and argument of 
its case to the jury upon the question of faot, ttiat the stay-laths were 
not used or intended to be used for scaffolding, and therefore the 
plaintiff was guilty of négligence in attempting, as he did, to use one 
of them for that purpose. And in this connection, the court said to 
the jury : 

" This case must turn upon the question, was the négligence in regard to the 
stay-lath the négligence of the défendant or the plaintifE, or was the injury the 
resuit of an accident for which neither party is to blâme- If you find that 
the injury sustained by the plaintiff was caused by the négligence, in thi» 
respect, of the défendant, your verdict should be for the plaintiff; but if you 
find that sueh. injury was caused by the négligence of the plaintiff, or that it 
was the resuit of accident, then your verdict should be for the défendant. " 

On the proposition tha:t the stays were not used or intended to be 
used as scaffolding, the case, on the évidence, was clearly against tbe 
défendant ; and a verdict for the plaintiff on that issue ought not ta 
be disturbed by the court. Bat it appears to me that the question of 
whether this injury was the resuit of accident is not so clear. And 
if the défense had been made to the jury on that ground the verdict 
migbt bave been différent. But in the considération of the question, 
weight must be given to tbe fact that the défendant, with the appar-^ 
ent ability to show the àctual condition of the stay at the time of the 
fall, failed to do soor give any excuse therefor. And then, ought the 
court to grant a new trial to enable the défendant to submit the case 
to apother jury upon the proposition that the injury was the resuit of 
accident, notwitbstanding it migbt bave done so on the forrner trial? 
It may be, if there was no room for doubt or différence of opinion on 
this question, that the court ought to grant a new trial upon the con- 
dition that the défendant pay tbe cost of tbe former one, in which it 
was fairly cast upon the case as then presented by it. But it does 
not appeaiî that the case is so clearly one of accident that it would be 
the duty ofthe court to instruct the juryto find a verdict for the défend- 
ant on that ground. For if possible, it is highly improbable, that a. 
fir pôle or tree, at least four inches in diameter, broke off or split 
down close to the cap of the bent simply with the plaintiff 's weight, 
unless it was originally defective or had since been injured in some 
way. And in either case, the injury might be the resuit of accident 
or the négligence of thé plaintiff or défendant. For instance, if the 
defective condition of the stay could not bave been known and pro- 
vided against by the défendant, by the exercise of drdinary prudence 
and diligence, the fall of the plaintiff therefrom was so far an acci- 
dent for which the défendant is not responsible. But if the défend- 
ant could, by sucb means, hâve prevented the injury, then itis liable 
therefor. And if the defectwas so apparent that the plaintiff, by the- 
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exerciee of ordiuary prudence and diligence, under the circumstances, 
ought to hâve observeid it, and not gonë upon tlië atay, then his négli- 
gence contributed to the resuit, and the défendant, however négli- 
gent, is net liable to him for the injury. Bo that it oannot be said 
upon the évidence that this is a clear case of accident. The most 
that can be said is that a jury might find it so, but probably woûld 
not. And upon the considération of the défense of accident, the fur- 
ther question would arise, ought not the défendant to hâve pro- 
videda safer and better kindof scafifolding than it did? Inmy judg- 
ment thére ought at least to hâve been a timber or plank like the one 
called the gang-plank, laid across from bent to bent in each of the 
three spaces between the posts, instead of only one and those few 
round pôles or stays. This would only hâve given four feet in width 
of scaffold to 20 feet in width of opération. I know the witnefises 
said that this bridge was scaffolded, in this respect, in the same way 
that the other bridges were that were built on the road, but that 
does not settle the question by any means, of what is sufficient scaf- 
folding; and, in as simple a matter as this, the court and jury can 
see for themselves that the scaffolding in this case was insufficient in, 
both character and quantity., 

The only ground upon whieh this motion can be allowed was coirr 
rectly stated on the argument by the counsel for the défendant. It 
is this : The motion must be allowed, if upon the trial the court, at 
the request of the défendant, would hâve been bound to instruct the 
jury to find for it, for thereason thatit appeared beyond a question, 
from the évidence, that the injury to the plaintiff is the resuit of ac-j 
cident and not the négligence of the défendant. But in my judg-i 
ment the case is open to question on this point, and the court must 
hâve refused the instruction and submitted the question to the jury. 

The défendant having chosen to put the case to the jury on the' 
ground that the plaintiff was guilty of négligence in attempting to 
use the stay-lath as a scafiPold, under any circumstances, and it not 
appearing certain that a différent resuit would follow from à trial in 
which the défense would rely on the proposition that the injury to- 
the plaintiiï was the resuit of accident, the motion for a new triai is 
denied. i 
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BoTLE V. Case and others. 

{Circuit Uourt, D. Oregon. Kovember 28, 1883.) 

1. COMPENSATOKT DAMAGES— ELEMENTS OF, StATBD. 

A peraon receiving a willful injury from another is entitled to recover com- 
pensatory damages therefor irrespective of the motive of the wrong-doer, or 
his own calling or condition in life. 

2. Punitive Damages. 

When allowedin addition to compenaatory damages, and what for. 

3. Vigilance Oommitteb. 

No plea of the public good or safety can justify a voluntary assemblage of 
people in infllcting a Personal injury upon any individual, but in an action to 
recover damages therefor, the jury, in considering whether the plaintifl is en- 
titled to punitive damages or net, may and ought to take into account the 
causes or motives which led the détendants to do the wrong complained of . 

Action to Eecover Damages for Personal Injury. 
. A. H. Tanner, Robert Bybee, and W. Carey Johnson, for plaintiff. 

George H. Williams, Rufus Mallory, and W. Lair Hill, for défend- 
ants. 

Deadt, J., (charging jury orally.) You hâve heard the allégations 
of the parties, the évidence offered in support of them, and the argu- 
ment of the respective counsel. It now remains for you to détermine 
the issue between them, under the instructions of the court. The 
plaintiff claims that the défendants in this action, in connection with 
others,unlawfully arrested him at Astoria on the sixth of July last and 
confined him in jail ; that they pretended to try him, and sentenced 
him to receive 25 lashes on his bare back, and, in purauance of said 
sentence, caused him to be blindfolded, gagged and taken from the 
jail during the following night, onto the hill back of the town, where 
he was first tantalized or tortured by the information that he was to 
be hung, and then to receive 200 lashes, and finally was wbipped on the 
bare back with a cat-o'-nine-tails, — five men giving him fi ve lashes each , 
— when he was sworn upon his knees never to reveal what took place 
on that occasion, nor to harm any one engaged in the transaction ; 
that he was then taken back tothe jail, where he was left until morn- 
ing, when he was taken in irons to the Portland steam-boat and sent 
away on her, for which he brings this action to recover $25,000 dam- 
ages. Thèse facts are substantially admitted by the défendants ; and, 
of course, there is no absolute défense to this action, and none is 
attempted to be made. 

The burden of the défense is that the acts of which the plaintiiï 
complains were done under circumstances that will net warrant or 
justify you in giving him what are called punitive or exemplary dam- 
ages; and that he ought not to recover more than nominal damages. 
It is admitted that he is entitled to what are called compensatory 
damages, and therefore you must find a verdict for the plaintiff in 
eome amount. In this respect you hâve no discrétion, You must 



BOYLE V. CASE. 881 

find a verdict for such damages as will, in your judgment, compen- 
sate the plaintiff for the wrong and injury he bas sustained at the 
hands of the défendants. What constitutes or may enter into the 
estimate of compensatory damages is well stated in section 615, 
Field, Law of Damages, from whioh I read to you, as foUows: 

"As a sumniary of the élément of damages in such cases, it may be re- 
marked that ail cases of simple trespaas, when no élément of outrage or mal- 
ice enters into the commission of the offense, only compensatory^ damages 
should be allowed, or such as will compensate the party for actual injuries, 
including loss of time, médical, and other expenses, physical pain, and men- 
tal anguish; as thèse are fairly and reasonably the plain conséquences of the 
injury." 

The value of one's time dépends on circumstanees. Where a per- 
son is in the receipt of a large salary, or has important matters com- 
mitted to his charge, his time is <!orrespondingIy valuable. But when 
he is not engaged in any business, or bas no lawful vocation, or is 
incapable of earning more than a mare living, or less, his time is less 
valuable. You must judge from the circumstanees what loss the 
plaintiff has sustained on this accounti He testifiea that he sufifered 
from the effects of the beating about two months. But how long he 
was thereby incapaoitated from doing anything that he could or would 
do under oi;dinary circumstanees you must judge. There is no évi- 
dence of médical expense, or médical treatment, except the cursory 
examination of his back at Dr. Chapman's office, for which no charge 
appears to hâve been made. The three important heads under which 
you will be called upon to consider the subject of compensatory dam- 
ages are the pl^ysical pain, the mental anguish, and the personal in- 
dignity caused by and attendant upon the transaction. The physical 
pain and mental anguish which the plaintiff must hâve suffered un- 
der the circumstanees cannot be exactly measured by dollars and 
cents, but the law cannot give any other compensation, and leaves it 
to your judgment, founded upon your expérience and knowledge of 
men and things, to fix the amount which he ought to hâve, You are 
also to consider the personal indignity involved in the matter. A for- 
mal whipping is calculated to disgrâce a man — to dishonor him in 
the eyes of the community or his fellows. But in this respect you 
will consider who the plaintiff is. Ail men are considered equal be- 
fore the law, but they are seldom so in fact. In their condition and 
circumstanees men are unequal. A man whose life is low, coarse, and 
brutal, who is accustomed to brawls, to knock-down and drag-out, 
may not feel the same degree of sufifering and shame at being beaten 
or whipped as one who lives a higher and purer life, and who deserves 
and is accustomed to receive from his associâtes and the community 
personal esteem and favorable considération. As I hâve said, what 
may be a great indignity to one person may not be felt to be such by 
another. Apply thèse suggestions to the circumstanees of this case, 
v.l8,no.l5— 66 
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as they appear to you from the évidence, and allow the plaintifE wliat 
you think right on this accouut. 

In eslimating compensatory damages in this case, you will en- 
deavor to reach a fair and just conclusion; and, in this respect, your 
conclusion ought not to be unfavorably affected towards the plaintiff 
by the number and respectability of the défendants, or the character 
of tlie motives or causes which induced them to act. Nor should 
thèse damages be diminished, so far as the physical pain and mental 
anguish are concerned, by the fact that the plaintifE is an obscure 
man in the lower walks of lif e — that he is a bar-tender, a professional 
gambler, or even a vagrant. The physical pain and mental anguish, 
which you find from the évidence the plaintiff suffered from the whip- 
ping and the attendant circumstances, you ought, by your verdict, to 
compensate him for, irrespective of his calling or condition in life. 
But the damages to be allowed for the indignity and disgrâce involved 
in his treatment by the défendants, dépend largely, as I hâve said, 
upon such circumstances. 

You will next consider whether the plaintiff is entitled to punitive 
damages, and if so, how much. Punitive damages are such as are 
allowed, by way of punishment of the défendant, to discourage the 
commission of the wrong, as well as for compensation to the plain- 
tiff. On this subject the author from -whom I hâve just yead (Field, 
Dam. § 615,) says: 

"That when the éléments of outrage, oppression, or malice enter into the 
commission of the offense, exemplary or punitive damages may be allowed, 
and the jury are not limited to actu^ compensation, but, blending together 
the rights of the injured party and the interests of the community, they may 
give sach a verdict as will compensate for the in jury received, and at the 
same time inflict some punishment upon the défendant for his wrongful act." 

It was with a view of enabling you to judge fairly and justly in 
this matter that the court allowed the défendants to give évidence, 
showing how this committee that caused the plaintiff to be arrested 
and punished, originated — its purpose and gênerai conduct, and par- 
ticularly as respects the plaintiff. It appears from the évidence that 
this organization had its origin in this wise : On July 2, 1883, a large 
and destructive are oecurred in Astoria. At the time the place was 
fuU of people, more or less transient and doubtful in their character, 
connected with the fisheries, and the riot and dissipation which seems 
to be incident to that season. The community was excited by the 
fire — by the destruction of property — 'and the loss of a large amount 
of Personal property which appears to hâve been carried away from 
the burning buildings and vicinity. The road-way over the water be- 
tween the upper and lower town was partially destroyed by the fire. 
There were but six regular policemen, and they were fatigued and 
worn out with watching and running to and fro night and day. Un- 
der thèse circumstances the mayorof the town, Mr. John Hahn, issued 
a proclamation, calling a meeting of the council, and of the eitizens. 
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to take into considération the repair of the road-way and the appoint- 
ment of spécial policemen. In this there was nothing wrong. The 
proposition involved the question of extraordinary expense.and whether 
the road-way should be repaired by gênerai taxation or not, and the 
citizens were asked to meet with the council for the purpose of ad- 
vising it in this emergency. The meeting advised the appointment 
of 40 spécial policemen, and called upon the citizens to volunteer their 
services as such, which suggested the agreement ont of whieh this 
committee came. It reads as foUows : 

"Wê, the undersigned citizens of Astoria hereby pledge ourselves, in view 
of any riot or any other lawless body in our city, to arrest under the direction 
of the mayor and chief of police of our city, to quell the same by arms or oth- 
er wise." 

There does not appear to be anything improper about this agree- 
ment. It was the resuit of the suggestion that ail good citizens 
should be ready to volunteer in aid of the town authorities. And by 
way of manifesting who would do so, this paper was prepared and 
signed by some 123 persons. Ont of this agreement came this com- 
mittee, called the citizens' or vigilance, committee. The mayor testi- 
fies that he had no expectation they would "try" anybody, and that 
he did not approve oiÊ any such proceedings. But, as is usual in 
such cases, the larger body appears to hâve taken control, and the 
town council, as such, disappeared in the citizens' committee, which 
at once assumed some degree of permanence. In the mean time the 
timid, prudent, or distrustful fell into the background, while the 
more earnest, confident, enthusiastio, or reckless, came to the front 
and took the lead. The committee having thus assumed the author- 
ity to exist in place of the council, began to look around for some- 
thing to do — something to justify ita existence. The first thing it 
did was to give notice to some 16 persons, whom it considered ob- 
noxious or dangerous, to leave the town. Its information in this re- 
spect appears to hâve been received from the chief of police. One 
of thèse notices was left with the plaintifif, who declined to receive it 
or obey it. Three or four days afterwards he was arrested by the 
chief of police, on the order of the committee, without any chargé, 
and put in jail, in irons. Within a few hours he was taken to the 
committee room where he had a hearing before the committee, then 
composed of 30 or 40 persons, the défendant, Mr. Case, being in the 
chair. The plaintiff was examined as to his life, pursuits and con- 
duct, from which it appeared that he was a native of Canada; had 
lived a short time in Arizona, from whence he came to. Astoria a few 
weeks before; that he was a gambler by profession, and was then 
also tending bar, more for the purpose of exempting himself from 
the charge of vagraney than otherwise; that he had been arrested 
some time before the fire for earrying a pistol, and forfeited his bail. 
No charge of any spécifie crime was laid against him, and, on the 
foregoing facts, and the further one that he had refused to leave the 
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town when warned, the committee determined that he should be 
punished by 25 laahes and sent away. He was then returned to jail 
and left tbere until about 12 at night, when he was taken out and 
whipped, as bas been stated, 

It is claimed for the défendants that their conduct, however un- 
lawful, was influenced solely by a désire to promote the public safety 
in an extraordinary emergency, and not by any malice or ill-will to- 
wards the plaintiff personaily. There is no évidence that any of the 
committee, and particularly thèse défendants, ever had any difficulty 
with the plaintiff or that any relation ever existed between them 
from which it might be inferred that they or any of them entertained 
any unkind feelings towards the plaintiff. 

On the other hand, it is claimed by the plaintiff that the disturbance 
and danger attending the fire had practically passed away before bis 
arrest, and that the défendants were aotuated by a désire to puniah 
him because he had presumed to disregard their notice to leave town, 
and that the sentence was imposed upon him, not for the public good, 
but as a punishment for having brooked the authority of the com- 
mittee, and was also carried into exécution with circumstances of 
wanton oppression and cïuelty. 

Much has been said to you in this connection by the leading coun- 
sel for the défendants, in exténuation, if not justification, of vigi- 
lance and citizens' committees, and it is maintained that there are 
times when the people of a place are justified in taking the law into 
their own hands, and administering justice in obédience to the meth- 
ods of a higher law than that found in the books. But, gentlemen, 
we are hère as the ministers of the law of the land, and we do not know, 
or reeognize any other. We hâve taken a solemn oath to administer 
this law and be governed by it in the détermination of this case. 
When we lose our hold on this storm-tried anchor we are adrift, with- 
out rudder or compass, on the dangerous sea of préjudice, passion, 
and falsehood. But at the same time, when you are called upon to 
ascertain and characterize the motives of the défendants, with a view 
of measuring the degreeof oulpability that attaches to their conduct, 
you must not shut your eyes tothe facts that surrounded the trans- 
action. This is not the first vigila,nce committee that has usurped 
the functions.of municipal governiûent in this country, and while our 
towns are governed by illicit and irresponsible classes, it may not be 
the last^ But in my judgment, vigilance committees are but a cboioe 
of evils. They may palliate for a time, but cannot cure the disease 
that provokes them, and in the long run will probably aggravate it, 
by bringing ail established law and authority into disrepute. If the 
good citizens of Astoria— rthe tax-payers — had attended to their mu- 
nicipal affairs, as they ought to bave done, this trouble would prob- 
ably bave never corne upon them. But this class are generally en- 
grossed in their private affairs— given over to the pursuit of wealth, 
adding dollar to dollar and acre to acre — and leave the govern- 
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ment of the town to the idle, illicit, propertyless and vagrant classes. 
And htjre lies the source of this evil, and probably it will never be 
permanently cured nntil the right to vote iu municipal élections is 
oonfined to those who contribute to the support of the corporation 
and are directly interested in its well-doing. 

With this statement of the case and the daims of the parties, I 
submit the matter to you to say what damages the plaintiS ought to 
hâve and the défendants to pay, The court is the judge of the law, 
and the jury of the facts. Therefore, what I hâve said to you oon- 
cerning the law of the case you are bound to consider as such, and be 
govemed by it; but what I hâve said to you about the facts is only 
advisory, or said by way of suggestion, and it is to bave only such 
weight in your délibération as you think it is entitled to under the 
circumstances. You are judges of the credibility of the witnesses 
and the weight or considération to be given to their testimony, This 
is no common case. It touches the foundation of civil society, and 
in some respects is of more importance to the public than the par- 
ties. The duty you are called upon to discharge in this case is one 
of the highest that falls to the lot of a citizen in a free, law-governed 
country, and I believe you will so regard it, and act accordingly. 

The jury found a verdict for the plaintiff in the sum of $1,000. 



Clément v. City op Lathrop. 

{Circuit Court, W. D. Missouri. January, 1884.) 

Nambs op Corpobations — Efpect dp Misnomer in Signing Contracts. 

A corporation, like a natural pergon, may be known and designated by sev- 
eral names, although it can hâve but one corporate désignation. It is well set- 
tled that it is not necessary in ordor tliat a corporation be bound by its contracts 
that they sliall be made in its exact corporate name. If it appears from alléga- 
tions and proof that the obligation' sued upon was intended tp be the obligation 
of the corporation sued, a recovery will not be defeated by reason of a mis- 
nomer. 

Bryant, Holmes d Waddell, for plaintiff, 

Waters é Wyne, for défendant. 

McCrary, g. J. This case is beforé the court on demurrer to péti- 
tion. It is ej, suit upon certain bonds issued in the name of the 
"Town of Lathrop." The true corporate name, as the pétition avers, 
was "The inhabitants of the town of Lathrop." It is averred in the 
pétition that the municipality was commonly known as the "Town of 
Lathrop," and that the bonds were issued by "The inhabitants of the 
town of Lathrop," in and by the name of the town of Lathrop. A 
corporation, like a natural person, may be known and designated by 
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several names, although it eau hâve but one oorporate désignation. 
It has long been settled that it is not necessary in order that a cor- 
poration be bound by its contracts that they shall be made in its ex- 
act corporate name. If it appears from the allégations and proof 
that the obligation sued upon was intended to be the obligation of the 
corporation sued, a recovery will not be defeated by reason of a mis- 
nomer alone, Such a misnomer of the corporation will not prevent 
a recovery "either by or against the corporation in its true name, 
provided its identity with that intended by the parties to the instru- 
ment be averred in the pleadings and apparent in the proof," Ang. 
& A. Corp. § 234; Daniel, Neg. Inst. § 399; Dill. Mun. Corp. (3d 
Ed.) § 179; Minot v. Boston Asylum, 7 Metc. 416. It is enough if 
the identity of the corporation is unmistakable, either from the face 
of the instrument or from the averments and proof. 

Judged by this raie, I am of the opinion that the pétition is good 
and Bufficient, and the demurrer thereto is accordingly overruled. 



Oppbnheimeb and another v. Clemmons. 
{Circuit Court, W. B. North CaroUna. November Term, 1883., 

1. Pahïnebbhip— What Constitutes. 

As a gênerai rule, participation in the profits of a business constitutes a part- 
nership as to third persons, despite any secret agreement between the partners. 
To effect this resuit, the profits participated in must be net, and not gross. 
Whether, in the case at bar, gross or net profits were intended is for the jury. 

2. Samb— Lusses Pbofortioned to PEOFrrs. 

Community of profits is essential to a complète partnership. When tbere is 
no express stipulation to the contrary, it will be presumed that the losses are 
to be Shared in proportion to the profits. 

3. Same— Not to bb Pkoved by Declakations. 

When the existence of a partnership isdisputed, the déclarations of one of 
the alleged flrm are not admissible to bind a third person as partner. 

4. OSTENSIBIE AND DORMANT PARTNERS. • 

Contrasted and discussed with regard to the facta of this case. 

This is a civil action to recover the priée of spirituous liquors from 
the défendant upon the groynd that he was a dormant partner of 
J. W. Bailey, who purchased the articles from the plaintiffs. 

Johnston Jones and Shuford é Johnston, for plaintiffs. 

J. H. Merrimon, for défendant. 

DiOK, J., (charging jury.) With the aid of the full and learned 
arguments of counsel, I hope that I may be able to instruet you cor- 
rectly upon the questions of law involved in this action. I will, in the 
first place, call to your attention certain matters of fact which are 
admitted in the pleadings, and others about which there is no con- 
flict in the évidence. In 1876 the défendant was the owner of a large 
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liotel in this city in which there was a eommodioùs bar-room. He 
rented this bar-room to J. W. Bailey for $25 per month, and he was 
also to receive one-half of the profits of the business, The business 
was earried on in the name of J. W. Bailey, who purchased ail the ■ 
stock in trade, and Clemmons had no connection or control in the 
management of the business. Soon after this transaction Bailey 
formed a copartnership with one Weddin, and this firm of Weddin & 
Bailey leased the hôtel and agreed to receive from the défendant, 
Clemmons, transfers of certain mail contracts, and the use of the 
stage and horses which he had used in transporting the mails, and 
carrying froight and passengers. They agreed to pay Clemmons as 
a considération of such lease and transfers one-third of the profits 
realized, and Clemmons was not to be subject to any liability for 
damages which might resuit from the carrying of the mails, freight, 
and passengers. It was also agreed between the parties that Wed- 
din should share equally in the profits of the bar-room, which was 
fitill to be conducted by Bailey under hisown name. Clemmons was 
not an ostensible partner in the firm of Weddin & Bailey. In April, 
1882, the parties determined upon a dissolution of the partnership, 
in the profits of which they were equally interested. The property 
was restored to Clemmons, and three arbitrators were chosen by the 
parties to make a settlement of the business; but no settlement was 
made, and no notice of any kind was givèn of such dissolution. After 
this dissolution the bar-room was again rented to Bailey, and there 
is some conflict in the testimony as to the terms of this new lease. 
In July, 1882, Bailey purchased from the plaintiffs in Louisville, 
Eentucky, spirituous liquors at the priée mentioned in the complaint. 
Bailey became insolvent and Jeft this state in the winter of 1882, and 
this action is brought to recover the price of the spirituous liquors 
from the défendant upon the ground that he was a partner with Bailey 
or that, having been a partner, no notice had been givehof the disso- 
lution of the firm. 

. It is insisted on the part of the défendant that he never was either 
an ostensible or dormant partner. That the business was earried 
on under the name of J. W. Bailey, and ail purchases of stock in 
trade were made oh his individual crédit or with his funds, and that 
the profits which were to be received by the défendant were by way 
of compensation for the lease of the bar-room. Partnerships are 
generally earried on in the names of the partners, and when only one 
name is used, the words "and company" are usually annexed to in- 
dicate that other persons are interested in the business. Partner- 
ships are sometimes earried on under the names of persons who are 
dea.'.}. but who, in their life-time, had established an extensive busi- 
ness and a high réputation for integrity and fidelity in trade. Any 
name; assumed and used by persons doing business together in the 
relation df partners, becomes a legitimate name and style of the îlrm, 
fllthough it may not contain the individual name of any of the part- 
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ners. I will not attempt to give you an accurate and comprehensive 
définition of a partnership, embracing ail the rights, duties, and re- 
sponsibilities of suc h a relation, as a more simple définition will 
be sufficient in this case. When two or more persons employ a com- 
mon stock — whether consisting of property, or mère labor and skill, 
in a common undertaking, with a view to a common profit — they are 
partners. It is not necessary that there should be a community of 
interest in the property that produces the profits, or a community of 
losses, or an equality of profits, but a community of profits is essen- 
tial to a complète partnership, and where there is no express stipula- 
tion to the contrary, the law présumes that the losses are to be 
shared in proportion to profits. A nominal partner, who does not 
share in the profits, is not really a partner, His liability to créditera 
is imposed upon him by law upon the ground of a gênerai policy to 
préserve good faith and prevent frauds in business transactions. In 
contemplation oï law the profits of a partnership consist of the sur- 
plus realized from a business, after the debts and losses are adjusted, 
and this surplus is distributed in accordance with the several inter- 
ests of the parties under their agreement. One partner may ex- 
pressly stipulate that he is not to share in losses, and such an agree- 
ment will be valid between the parties, but he cannot thus withdraw 
himself from his obligation as a partner to Etrangers. As a gênerai 
rule, participation in the profits of a business, constitutes a partner- 
ship as to third persons, as the receiving of profits diminishes the 
fund upon which creditors bave a right to rely for the payment of 
their debts. 

This gênerai rule has been materially departed from in the case of 
a servant or an agent who has no interest in the capital stock, and 
has no power or control in the gênerai management of a business, 
bat agrées that the amount of his compensation shall be regulated by 
the profits realized by his employer. As long as the relationship of 
employer and employé exists, there is no partnership between them, 
but under some circumstances the employé may become liable to 
third persons. If a merchant employs a clerk, who agrées that the 
amount of his compensation for services shall be fixed by an estima- 
tion of the monthly or annual earnings of the business, or the gross 
profits on sales, he will not be a partner, and it seems that he would 
be entitled to his compensation, although no net profits should be 
realized by his employer. In construing contracts for services where 
the term "profits" is alone used as a standard for determining the 
amounts of compensation, I am inclined to the opinion that gross 
profits or earnings should be regarded as intended by the parties. 
Such contracts usually contemplate the payment of wages periodi- 
cally during the continuance of the employment, and before the net 
profits are aseertained by the payment of debts and adjusting the 
ultimate losses. The employé acquires no spécifie interest in the 
profits as profits, and is not entitled to an account to détermine the 
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net profits of the business. Such a construction wonld not be un- 
just to creditors, as the employa by his labor contributes to the fund 
"which is a security for the debts. If by the express terms of a oon- 
tract the wages of an employé are entirely dépendent upon the net 
profits, then he may lose his wages if there should be no net profits, 
but he would not be liable as a partner to creditors for the unsatis- 
fied debts of his employer. I am inclined to think that an employé 
never becomes responsible for the debts incurred in the course of the 
business in which he is engaged unless he expressly agrées to partic- 
ipate in the profits and losses. By such an agreement he would 
place himself in the relation of a partner, and would acquire a spé- 
cifie interest in the profits as profits. 

There are many nice discriminations and considérable conflicts 
in decided cases upon the question of how far or when a participa- 
tion in profits as compensation for definite services will render an 
employé liable as a partner to creditors. I hâve briefly expressed 
my opinion on the subject, as the principles of law involved in such 
cases are applicable to an analogous case like the one which we are 
considering, where it is insisted that the profits to be received by the 
défendant were to be by way of compensation for the rent of the bar- 
room, and not as profits of the business carried on by Bailey. I be- 
lieve that the rule is almost without exception, that every person who 
by definite agreement participâtes in the profits of a business, as profits, 
is also liable to share the incidental losses. In this case the défendant 
rented his bar-room for $25 per month and one-half of the profits of 
the bar. He furnished no part of the stock of spirituous liquors, and 
he had no control of the business; and it does not appear in évidence 
whether the profits were to be annually estimated on the sales, or to 
be half of the surplus after the debts and losses were discharged. 
To aseertain whether such profits were to be received as profits, or 
by way of a reasonable rent for the room, you will consider the évi- 
dence upon this point. In this connection you can consider the rela- 
tion which the défendant occupied towards the firm of Weddin & 
Bailey, as the évidence shows that after that firm was formed the 
parties interested in its business agreed to share equally in the prof- 
its of thft said bar-room. If you find that $25 per month was a fair 
rent for the bar-room, then I am of opinion that the profits to be re- 
ceived in addition were to be received as profits, and would render the 
défendant liable as a partner for ail debts oontracted by Bailey dur- 
ing the continuance of the partnership. 

There are several kinds of partners known to the law, but it is only 
necessary for me to refer to two kinds in this case — ostensible and 
dormant partners. An ostensible partner is one who exhibits him- 
self to the public as a person connected with a partnership and in- 
terested in the business ot the firm. He is (llearly liable to credi- 
tors for debts of the partnership contracted while he continues a 
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œember, and his responaibility does not cease on the dissolution of 
the firmj or on his retirement, unless he gives due notice of his action. 
Notice in a newspaper of gênerai circulation is sufficient as to ail 
persons who hâve had no dealings with the firm, but as to previous 
customers there must be spécial notice by letter, circular, or other 
mode of direct communication. A dormant partner is one who is 
interested in the business of a firm and participâtes in the profits, 
but is not publicly known in this relation. When discovered, he is 
responsible for the debts contracted by the firm while he was a 
member, although he was not known as a partner when the debts 
were incurred. On his retirement his liability ceases as to debts 
subsequently contracted by the firm, except as to creditors who 
knew him to hâve been a member and who had no notice of his re- 
tirement. As to such persons he occupied the position of an osten- 
sible partner, and they must bave notice of his retirement, but he 
need not give notice to any one else. 

There is no évidence to show that the défendant was publicly known 
as a partner in any of the transactions developed in this case. 
There is évidence tending to show that when the arbitrators were se- 
lected to settle the business of J. W. Bailey and of Weddin & Bailey, 
the défendant claimed that he was entitled to one-third of the profits 
arising from ail the business conducted by said parties. If you find 
that uuder the lease madein 1876, and continued until April, 1882, the 
défendant, received, or was entitled to receive, a part of the reeeipts 
from the bar-room as profits, then he was a dormant partner during 
that period. If hie relation as dormant partner ceased in April, 1882, 
then he is not liable for the price of the goods purchased from the plain- 
tifs by Bailey in July afterwards, unless the plaintifïs in their for- 
mer dealings with Bailey had aoquired information as to his relation 
as a dormant partner in the business. If you find that the plain- 
tifïs had such information, then they are entitled to recover in this 
action, as it is admitted that they had no notice of the retirement of 
the défendant in April. 

It is further insisted that the défendant was a partner with Bailey 
at the time that the spirituous liquors were purchased, as Bailey 
then oceupied the bar-room, and the défendant was to receive a part 
of the profits of the business. Upon this point there is some conflict 
in the évidence, and you must détermine the matter according to the 
prépondérance of the testimony. As the existence of this alleged 
partnership is in dispute, the déclaration made by Bailey at the time 
he purchased the spirituous liquors from the plaintifïs, that the de- 
fendant was a partner in the business, is no évidence of the existence 
of a partnership. The fact of a partnership must be admitted or 
otherwise proved before the déclarations of a person can bind other 
parties, and subject them to liability as partners. I hâve already 
instructed you as to what facts are necessary to be proved to con- 
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■stitute a partnership. If you find that the défendant was a dormant 
partner with Bailey at the time he purchased the spiritous liquora 
from the plaintifïs, then they are entitled to recover in this action, 
and you must return a verdict for the sum claimed in their complaint. 



Heeman, Surviving Partner, etc., ». Schell. 
{Oireuit Court, S. D. New York. January 3, 1884.) 

1. Ddties on Imports— Notice of Protest to CoLiiECTOR— What Sufficient 

— Notice Signed bï oke Partner of a Pirm. 

The plaintifl, doing business in hls own name as an importer, gave notice 
by whai was linown as a prospective protest to tàe collector of customs ; he 
afterwards took a partner, adding "& Co." to his name, and the flrm con- 
tinued the importation of the same class of goods. Held, that the notice of 
protest given in the name of the plaintifiE was suflBcient to cover dulies subse- 
quentlyievied upon importations made by the flrm. 

2. BaME— PrOïESTS— COMMEROIAIi DocuMïaïTS. 

Protests against the levy of duties are commercial documents, and if they 
are siifflciently formai and aocurate to inform the collector distinctly and un- 
equivocally of the position of the importer, the object of the statute requiring 
them is accomplished. It is not intended that they shall pussess ail the tech- 
nical précision of légal documents. 

Edward Jordan, for plaintiff, 

Thomas Greenivood, Asst. U. S. Atty., for défendant. 

CoxE, J. The défendant having, upon the authority of Bartels v. 
Redfield, 16 Ped. Eep. 336, 340, conceded the right of plaintiff to 
maintain the action upon the assigned demand, the only question re- 
maining is as to the sufiSciency of the protest. In 1868, when pros- 
pective protests were sanetioned by the courts, H. Herman at that 
time doing business as an importer in his own name, filed vyith the col- 
lector a protest suf&cient in form and substance and containing thèse 
words : "You are hereby notified that we désire and intend this protest 
to apply to ail future similar importations made by us." The protest 
was signed "H. Herman." On the first day of March, 1859, he as- 
sociated with him one J. B. Demesquita, and thereafter ail business 
was done and importations made in the name of H. Herman Sa Co. 
It is admitted that the collector exacted illégal duties of the firm 
which should be refunded provided an action can be maintained upon 
a protest made by H. Herman before the formation of the copart- 
nership. The statute then in force provided in substance that the 
décision of the collector should be conclusive against the owner of 
the merchandise unless he gave notice of his dissatisfaction in writing 
to the collector. Act of March 3, 1857, (11 St. at Large, p. 192, § 5.) 
It will be observed that this act does not in terms require a signature 
to the pro*est, while the act of 1845 provides that it shall be signed 
by fhe claimant. 
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A careful examination has failed to discover a décision upon the 
précise question now presented; the folio wing propositions are, bow- 
ev.er, abundantly sustained by authority. Protests are commercial 
documents, if they are sufficiently formai and accurate to iuform the 
collector distinctly and unequivocally of the position of the importer, 
the object of the statute is accompiished. Made amid the hurried 
activity of trade it is uot intended that they shall possess ail the teeh- 
nical précision of légal documents. They hâve always been liberally 
construed by the courts, and great formality or fuUness is not to be 
expected and should not be required. Swnnstoii v. Morton, 1 Curt. G. G. 
294; Kriesler v. Morton, Id. 413; Burgess v. Converse, 2 Curt. C. C. 
216; Arthur v. Dodge, 101 U. S. 34; Davies y. Arthur, 96 U. S. 148; 
In Greely's AdmW v. Burgess, 18 How. 413, the merchandise was im- 
ported by B. Burgess & Sons and the protest was signed by N. B. 
Gribbs, one of the copartners. The correctness of the signature ap- 
pears not to hâve been disputed. In Swartwout v. Gihon, 3 How. 110, 
it was held, before the act of 1845, that a verbal protest was suffi- 
cient. The défendant, in Gray v. Lawrence, 3 Blatchf. 117, objected 
to the sufficiency of the protest because it was not signed by the 
elaimant personally, and the court decided "that an entry or protest 
made by an agent is, in law, made by the principal, and that the act 
of 1845 did not necessarily impugri that gênerai principle." 

In the case at bar I cannot think that the collector was misled, 
the protest was very clear and spécifie in pointing out the grounds 
of dissatisfaction, and had Herman continued to transact business 
alone, it is admitted that it would hâve been sufficient. There 
would be hardly room to doubt that a protest in precisely -similar 
form attached to a firm entry would hâve answered the requirements 
of the law, not only as to the merchandise described, but as to future 
importations also. The theory upon which continuing protests were 
permitted was, that the protest survived the particular act com- 
plained of, and was operative and in force as often as the alleged 
illégal act was repeated. Having once received notice that the im- 
porter regarded the exactions as unlawful, the collector, as often as 
he compelled the payment of the same amount, was in law deemed 
to be informed of the merchant's complaint, and for this purpose the 
protest already on file was regarded as having been made again and 
as attaehing to each succeeding entry with the same force and effeet 
as when first made. Why then, in its légal effeet, was not the pro- 
test hère as effectuai as if it had been taken from the individual 
entry and actually attached to the firm entry? The collector, seeing 
such a paper signed by H. Herman annexed to an entry of H. Her- 
man & Go. could not for a moment doubt its import. Upon the facts 
presented it is thougbt that adéquate notice was given, notwithstand- 
ing the fact that the plaintiff took a partner and added "and Co." to 
his name. If he had continued to import goods individually after 
the formation of the firm there might bave been room for misuuder- 
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standing and confusion, but how the coUector could bave been misled 
upon the admitted facts in tins case it is not easy to perçoive. He 
knew that H. Herman had ceased to import individually and that 
H. Herman & Co. had succeeded to the business and were engaged 
in importing precisely similar goods, on which he was exacting pre- 
cisely similar duties — this appeared from the firm entries. He knew 
also that H. Herman had protested against thèse illégal exactions 
whenever made. He must hâve known of the position taken by the 
importers. 

Th« plaintiff is entitled to judgment for. the amounts which it is 
admitted were unlawfully exacted. 



Balfoub, Assignée, etc., v. Whbeler and others.' 
(Oireuit Court, S. D. New York. January 4, 1884.) 

1. Bankrupt Aot — iNSOiiVENT Debtok Suffering Hi8 Phophrtt to be Seizbd. 

Where the bankrupt act provides that if an insolvent debtor sulïers or pro- 
cures his property to be seized on exécution within two months before the fil- 
ing of the pétition against him, the assignée in banliruptcy can set aside the 
préférence obtained by the créditer in whose favor the exécution issues, it 
seems that a mère faihire by tho banlsrupt to avail himself of the bankrupt act, 
in order to prevent a créditer from acquiring a judgment lien, will render any 
préférence so obtained .voidable, at tlie option of the assignée; but whether 
this bo true or not, any circumstances showing the existence, within the stated 
time, of an active désire upon the bankrupt's part to give such préférence, will 
be sufïicient to vitiate the judgment lien. Such circumstances are the confi- 
dential relations between the parties, thelr co-operation for each other's bene- 
fit, the secrecy of their transactions, and the continued enjoyment of the prop- 
erty by the bankrupt after the seiziire. 

2. Samb — Warrant to Confess JtiDaMKNT — Exercise not the Dkbtor's Act. 

A warrant of attorney to confesa judgment speaks from the time it is given, 
and not from the time it is exercised. Accordingly, the entering of judgment 
in pursuance of such a power, within two months before the filing of a cred- 
itor's pétition, is not an actof the Ijankrupt, within the provision of the statute. 

In Equity. > 

Boscoe Conkling and James Cromhie, for appellants. 

Chas. Stewart Davison and Willey, Sherman de Hoyt, for appellee. 

Wallacb, J. The appellants seek to reverse a decree of the United 
States district court for the Southern district of New York, declaring 
the seizure and sale by them of a stock of merchandise belonging to 
one Benton, upon an exécution in their favor against Benton, void as 
against Benton's assignée in bankruptcy. August 1, 1877, at Cleve- 
land, Ohio, Benton executed and delivered to the appellants, a cogno- 
vit note for the sum of $9,566, payable in two months, which, under 
the laws of Ohio, authorized them at any time after the maturity of 

» Vide 15 FED. Rbp. 229. 
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the note to enter a judgment for the amount and costs against Ben- 
ton. June 7, 1878, the appellants caused a judgment to be entered 
on this note, and an exécution to be issued and levied upon Benton's 
Personal property, and 18 days thereafter such property was sold, 
and purchased by the appellants. July 19, 1878, the creditors of 
Bentonfiled a pétition against him for an adjudication of bankruptcy, 
and thereafter he was adjudged a bankrupt, and eomplainant waa 
appointed bis assignée in bankruptcy, and received an assignaient of 
the bankrupt's estate. 

It is perfectly plain, upon the proofs, that Benton and the appel- 
lants Bustained intimate confidential relations towards eacb other from 
a time considerably anterior to the making of the cognovit note down 
to the time of Benton's bankruptcy, and that they not only knew 
his financial situation, but they were his advisers, and he was their 
willing instrument during ail this period. The proofs show satisfac- 
torily that Benton was in contemplation of insolvency when he made 
the cognovit note; that he made it with a view to give a préférence to 
the appellants, by means of a judgment and exécution, over his other 
creditors, whenever, after its maturity, the appellants might choose 
to proceed; that he continued to be in contemplation of insolvency 
from the time he made the note until he was adjudged a bankrupt; 
that when they took the note, and from that time until they eeized 
Benton's property upon the exécution, the appellants had reasonable 
cause to believe Benton to be insolvent, and knew that if they seized 
his property upon exécution they would obtain a préférence over his 
other creditors ; and they also knew that he intended to suffer them 
to seize his property in order that they might obtain such a préférence. 
Upon this state of facts, the only question which the case présents is 
whether the bankrupt procured or suffered his property to be seized 
on the exécution within two months of the filing of the pétition in 
bankruptcy against him. Unless he did, one of the conditions préc- 
èdent to the right of the assignée in bankruptcy to set aside the préf- 
érence does not exist. The cognovit note was made 11 months before 
the pétition in bankruptcy was filed. Although it gave a continuing 
authority to enter the judgment and issue the exécution, the author- 
ity was given when the note was given, and not when the judgment 
was entered. It was the opinion of the learned district judge in the 
court below that the authority speaks from the time it is carried 
into effect, sq as to constitute a procuring of the seizure of the 
bankrupt's property at the time. This conclusion cannot be recon- 
çiled with the explicit déclaration of the suprême court in Clark v. 
Iselin, 21 Wall. 375. In that case, the court, speaking through Mr. 
Justice Strong, say: 

"It is true the judgment is entered by virtue of his (the debtor's) authority, 
given when the confession is made. Tliat may hâve been years before, or if 
not, it may hâve been when the debtor was perfectly sol vent. But no con- 
sent is given when the entry is made, when the confession becomes an actual 
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judgment, and when the préférence, if it be a préférence, is obtained. The 
debtor bas nothing to do with the entry. As to that he is entirely passive, 
brdinarily, he knows nothing of it, and he could not prevent it if he would. 
It is impossible, therefore, to maintain that such a judgment is obtained by 
him when his confession is plaued on record." 

It does not foUow, however, that the assignée cannot successfully 
assail i\m préférence, because the confession of judgment was made 
by Benton more than two months before the fiiing of the pétition in 
bankruptcy against him. Although the confession was authorized by 
Benton at that time, the préférence was not obtained until his prop- 
erty was seized upon the exécution; and if within the two months he 
suffered or procured his property to be so seized, the decree of the 
district court should be affirmed. He mayhave done ail on his part 
that was necessary to enable the appellants to obtain an illégal pré- 
férence before the two months began to run, but he may also bave 
faoilitated the seizure within the two months ; and if this is the case, 
and he was then insolvent, and intended to give them a préférence, 
and they knew his intent, ail the conditions are satisfied which must 
co-exist to enable the assignée to set aside the préférence. If it is 
necessary to find upon the évidence that he procured the seizure of 
his property within the two months, that conclusion may be reached 
without serions difficulty by applying the rule announced in Wilson 
V. Gity Bank, 17 Wall. 473. That was a case where a créditer had 
recGvered a judgment by default in au adverse suit brought against 
the judgment debtor, and the latter being insolvent at the time, and 
having committed an act.of bankruptcy, to the knowledge of the créd- 
iter, and not having taken any steps to defeat the levying of an exe- 
cution, the question was, whether the levy was invalid as against an 
assignée. It was held that something more than passive non-resist- 
ance on the part of the debtor was necessary to show that he had 
procured the seizure of his property, but it was also deelared that 
very slight circumstances tending to show the existence of an affirm- 
ative désire on the part of an insolvent debtor to give a préférence 
may, by giving color to the whole transaction, render the lien void. 
The circumstances in the présent case are not slight, but are cogent 
to imply the existence of an affirmative désire on the part of Benton 
to prefer the appellants from the time the eognovit note was made to 
the time when his property was sold on the exécution. As bas been 
stated, it was his original purpose to permit the appellants to obtain 
a préférence at the exigent moment. As early as in January, 1877, 
theywere his confidential creditors, holding a secret seeurityfor their 
debt in the hands of one Ingersoll, an attorney at Cleveland, who had 
been Benton's friend and attorney for many years. Benton was then 
financially embarrassed, but the appellants were willing to assist him 
in obtaining an extension from his creditors. While negotiations for 
an extension were being had with his creditors, Benton was consulting 
Ingersoll, at the appellant's suggestion, in their interests. In Feb- 
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ruary an extension of 18 months was effected, by the terms of which 
Benton was to pay monthly installments to his creditors, and the ap- 
pellants released their security. After one installment had been paid 
to the appellants, and in July, 1877, they consented that be might 
omit paying to them, but might continue paying the other creditors. 
The correspondance between Benton and the appellants shows that 
at this time there was a perfeot understanding between them that the 
appellants should be secùre in any contingency. It was to carryout 
this understanding that the cognovit note was placed by Benton in 
Ingersoll's hands on the first day of August. The existence of this 
note was not divulged, and Benton kept on in business, buying of his 
other creditors as before, on crédit as before, but receiving goods of 
the appellants only on commission, until the June foUowing, when 
his affairs beeame critical, and Ingersoll caused judgment to be en- 
tered on the cognovit, and exécution to be levied on his stock of goods. 
Four days thereafter Benton signed a consent for a private sale of 
the goods. The whole stock was bought in by Ingersoll for the ap- 
pellants at a price somewhat below the amount of the exécution, and 
Benton was placed in charge, and continued the business as their 
agent. Ail the indicia which characterizes a transfer by an insolvent 
debtor to a favored créditer are présent in this transaction. They 
are as well defined at the final consummation of the proceeding as at 
its inception. The confidential relations between the parties ; their 
co-operation for each other's benefit; the sélection of an attorney 
who was in the confidence of both parties; the secrecy when secrecy 
was expédient, and the promptitude when secrecy was no longer pos- 
sible ; the private sale ; and the subséquent continued possession of 
the property by the former owner, are circumstances too significant 
to leave any room for a doubt that there was a perfect understanding 
between the parties to the sale, from the beginning to the end. 

It is doubtful whether the rôle of passive non-resistanee on the 
part of an insolvent debtor, when he knows that an exécution is about 
to be levied upon the property which will absorb the whole of it, for the 
benefit of the judgraent creditor, and leave his other creditors unpaid, 
is any longer suffieient for the protection of such a creditor. Before 
the décision in Wilson y. City Bank, it had been decided in Buchanan 
V. Smith, 16 Wall. 277, that under such circumstances a debtor sufifers 
or procures his property to be seized on exécution by omitting to in- 
voke the shield of the bankrupt aot. When that case and the case of 
Wilson y. City Bank were decided, the thirty-fifth section of the bank- 
rupt act, which declared what préférences should be void, used the 
word "procures" to define the nature of the debtor's co-operation in 
the seizure of his property on exécution. It is needless to say that 
Wilson V. City Bank, following so closely on the heels of Buchanan 
V. Smith, and holding that mère passive non-resistance was not a pro- 
euring on the part of the debtor, was a surprise to a large number of 
the judges and of the légal profession who were actively engaged in 
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the administration of the bankriipt law, but the doctrine was re- 
afïïrmed in Clark v. Iselin, and Watson v. Taylor, 21 Wall. 860, 378. 
Af ter thèse décisions congress amended the thirty-flfth section by in- 
serting the words "suiïer or" before "procure," so that by the section 
as amended it is no longer necessary that the debtor should procure 
bis property to be seized on exécution, but it suffices if he suffers or 
procures it to be done. It is not a violent supposition that this 
change had immédiate référence to thèse décisions, and was intended 
to rehabilitate the law as it existed in gênerai understanding before 
the décision of Wilson v. City Bank, and as it had been unequivocally 
declared to be in Buehanan v. Smith. It is true that in thèse décis- 
ions the thirty-fifth section and the thirty-ninth section of the act, 
whieh defined what acts were acts of bankruptcy, were considered 
together, and,it was said in Wilson v. City Bank, 483, that "it is very 
strongly to be inferred that the act of suffering the debtor's property 
to be taken on légal process, in section thirty-nine, is precisely the 
same as procuring it to be attached or seized on exécution in section 
thirty-five." But whether the change was made in conséquence of 
thèse décisions or not, some eflfect must be given to the amendment. 
It is not to be assumed that the word "suffer" was inserted inadvert- 
ently or uselessly. No possible reason for the introduction of the 
word can be imagined, unless it was for the purpose of qualifying the 
pre-existing law ; and no effect can be given to it except to relax the 
necessity of proving an active co-operation on the part of the debtor 
in the seizure of his property. As "sligbt circumstances tending to 
show an affirmative désire" were deemed sufi&cient to prove a pro- 
curing in Wilson v. City Bank, something less than this must be suffi- 
eient now. It was perfectly well known that under the décision in 
that case and the subséquent cases, the common expédient for de- 
feating the provisions of the bankrupt act relating to preferential 
transfers of property, was the obtaining of judgments and exécutions 
by coniidential creditors against tranquil and submissive debtors. In 
a large number of instances no proof of slight circumstances or af- 
firmative désire could be procured, and, as a resuit, the paramount 
object of the law to secure an equal distribution of the debtor's prop- 
erty among ail his creditors was nuUified. 

It is not necessary, for the décision of the présent case, to consider 
whether it is necessary for the debtor to invoke the protection of the 
bankrupt law when he knows that unless he does so a creditor who is 
about to seize his property will obtain a préférence. It is reasonable 
to hold, however, that it is no longer necessary to prove any active 
co-operation on the part of the debtor when the other conditions of 
an alleged préférence are found to exist. 

The decree of the district court is affirmed. 
v.l8,no.l5— 57 
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7w re Doo 'WooN. 

{District Court, D. Oregon. December 15, 1883.) 

1. Retubn to Habeas Cokpus. 

Unless the return to a writ of Jiabeas corpus shows that the caption and dé- 
tention are légal at the time of the service of the writ, the prisoner ought to 
be discharged ; and a leturn showing a caption and détention upon valid pro- 
cess since such service, is not sufflcient. 

2. Warrant dp Extradition. 

A warrant for the arrest and return of a fugitive from justice must recite or 
set forth the évidence necessary to authorize the state executive to issue it, . 
and unless it does it is illégal and void. 

3. Habeas Corpus — Jdrisdiction cf. 

A person arrested under a warrant of extradition from one state of the 
Union to another "is in custody under or by color of the authority of the 
United States," and the national courts hâve jurisdiction to inquire by habean 
corpus into and détermine the legality of the same. 

On Habeas Corpus. 

William H. Adams, for prisoner. 

James Gleason, for respondent. 

Dbady, J. On December 11, 1883, a writ of habeas corpus was 
allowed by me, directed to William H. Watkinds, cbief of police of 
Portland, and returnable before this court on the following day, com- 
manding him then and there to produce the body of Doo Woon, to- 
gether with the time and cause of bis caption and imprisonment. 
The writ was allowed on th© pétition of one Do Ki, alleging that Doo 
Woon is a subject of the Chinese empire, and a résident of this state; 
that he was then imprisoned in the jail of Portland by said ohief of 
police, "byreason of a warrant issued by the governor of Oregon, for 
the purpose of extradition to the state of California," which warrant 
is insufficient to authorize the arrest or imprisonment of said Doo 
Woon, because it does not appear therefrom that he bas committed 
or is charged with the commission of any specified crime, but only 
with the crime of felony generally ; and that the petitioner is unable 
to set forth or state the nature of the warrant more particularly be- 
cause the said chief of police refused to allow him a copy thereof. 
The writ was served on the same day, and at the time appointed the 
respondent produced the prisoner in court, and by consent was allowed 
until the next day to make his return, when he answered that he de- 
tained Kong Keog Hoon, named in the writ Doo Woon, awaiting the 
departure of the steamer for California, by virtue of a warrant of ex- 
tradition charging him with the commission in the state of California 
of the crime of felony, to-wit, feloniously and unlawfully embezzling 
and converting to his own use the personal property of Suen Sing, 
to the value of $230, which warrant is dated December 12, 1883. 
To this return there was a demurrer, and it appearing on the argu- 
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ment that the warrant set ont in the retum was not thé one upon 
wàich the oaption was made and the prisoner detained at the time 
of thé service of the writ, but that it issued after such service, and 
that the warrant under which the prisoner was so detained did not 
describe or set forth the spécifie crime with which the prisoner was 
charged, otherwise than as alleged in the pétition, the court ordered 
the discharge of the prisoner. See In re Farez, 7 Blatchf. 48. The 
prisoner was then arrested on the second warrant, and on December 
14th a second writ of habeas corpus was allowed on a pétition denying 
the fleeing from justice, the commission of tbe crime charged, and 
the identity of the prisoner and the person described in the warrant 
as Koong Keok Hoon, and directed as before and made returnable 
forth with. On this.writ the body was again produced and the same 
return made as to the first one, to which there was also a demurrer. 

In the argument the point was made by counsel for the prisoner 
that it does not appear from the warrant that the réquisition from 
the executive of California was accompanied by "a copy of an indict- 
ment or affidavit" charging the prisoner with the commission of the 
crime charged therein, or any other, as required by section 5278 of the 
Kevised Statutes. The right of one state -of the Union to demand 
from another the delivery of a person who has fled from justice, dé- 
pends upon the constitution of the United States, (article 4, § 2;) 
and the mode of proceeding and the évidence necessary to support 
such demand is prescribed by the statate of the United States. Sec- 
tions 5278, 5279, Eev. St. Consequently, this is a case arising under 
the constitution and laws of the United States, and in which the 
prisoner is in custody under order or by color of the authority of the 
United States," and therefore this court has jurisdiction. The execu- 
tive of this state, in allowing the réquisition of the executive of Califor- 
nia, acts under the authority of the United States statute, and must 
conform to its directions and limitations. Kentucky v. Dennison, 24 
How. 66. One of thèse is that before he can allow a warrant of ex- 
tradition he must be furnished with a copy of an indictment or affi- 
davit charging the person demanded with the commission of a crime 
against the laws of California. Without this he has no jurisdiction. 
A case for the exercise of his authority, in this respect, is not pre- 
sented, and so far does not exist. And the warrant must bear upon 
its face the évidence that it was duly- issued, and therefore, uniess it 
recites or sets forth the indictment or afSdavit upon which it is 
founded, it is illégal and void. Ex parte Smith, 3 McLean, 121; Ex 
parte Thornton, 9 Tex. 635. The removal of a person from one state, 
as a fugitive from justice, is a matter of the highest importance, and 
cannot be made upon less évidence of the party's guilt and flight, 
than would authorize a warrant and arrest in an ordinary case. And 
this, both by the constitution of the United States and of this state, 
is nothing less than information on oath, which gives probable cause 
to believe that the person demanded has committed a partieular 
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crime against the law of the state making the demand, and that he 
bas fled therefrom on that account. 

The caption and détention of the prisoner are clearly illégal and 
void, and he must be discharged therefrom; and it is eo ordered. 



United States v. Moreis. 

(GircuU Court, D. Oregon. January 4, 1884.1 

1. EULING OP THB ClECUIT JUSTICB OR JUDOE. 

A ruling of the circuit justice or judge, on the circuit, ought to be followed 
by the other judges thereon, until the question is determined by the suprême 
court. 

2. U. S. V. LoFTis, 8 Sawy. 194 ; fS. C. 12 Fbd. Rep. 671.J 

The ruling in this case being opposed to the décision of the circuit judge in 
an unreported case in the district of California, not then known to the district 
judge of Oregon, the latter is now followed and the former disregarded, with- 
out référence to the personal opinion of said district judge ; but in the light of 
further examination of an information on the subject the case is not regarded 
as Sound, and is overruled.. 

Information for Mailing Obscène Letter. 

James F, Watson, for plaintiff. 

Cyrus A. Dolph, for défendant. 

Deady, J. This is an information brought by the district attorney, 
under section 8893 of the Eevised Statutes, as amended by the act 
of July 12, 1876, (19 St. 90.) It charges the défendant, in substance 
and eiïect, with depositing a sealed envelope in the United States 
post-office at Sweet Home, Oregon, addressed to a female person, 
(naming her,) for mailing and delivery at said office, containing a 
sheet of paper upon which was written an obscène letter, and upon 
which was also drawn with pen and ink a lewd picture. The de- 
fendant demurred to the information, for that the f acts stated do not 
constitute a crime or violation of any statute of the United States. 
The ground of the demurrer is that the statute does not include ob- 
scène matter in a letter or sealed envelope, otherwise than upon the 
outside of the envelope itself. The question was before ûie in July, 
1882, in U. S. v. Loftis, 8 Sawy.- 194, [S. C. 12 Fed. Eep. 671,] when 
I held upon the argument then made, without the production of any 
authority, that the word "writing" in the first clause of the section, 
although comprehensive enough to include a "letter," did not as 
there used include anything that was not a publication; and that a 
sealed letter sent by one individual to another was not a "publica- 
tion" within the statute. Weightwas also given, in this connection, 
to the fact that the section, in a later clause, expressly provides for 
the case of a "letter," in which the offense to be committed by that 
means is limited to indécent, etc., language on the envelope in which 
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it îs inclosed. Since then, upon consultation with Circuit Judge 
Sawyee, I hâve learned that he had held otherwise in several unre- 
ported cases in the district of California. Until a question is de- 
termined by the suprême court it is proper that the ruling of the 
circuit justice or judge of the circuit should be foUowed by the other 
judges therein. Mr. Justice Pield bas not passed upon the question, 
but upon consultation with him I find that he is inclined to agrée 
with the circuit judge, I also learn from a note of Mr. Justice 
Blatchford that prier to 1876 he held that an obscène writing or 
letter was not included in section 3893, but that thereafter it was 
amended by inserting the word "writing" between "paper" and 
"print," as it now stands. 

In U. S. V. Gaylord, 17 Fbd. Eep. 438, (July, 1883,) Judge Deum- 
MOND in an able and convincing opinion, held that the section, as 
amended in 1876, includes an obscène -writing or letter inclosed in a 
sealed envelope. At the close of his opinion he states that because 
of the différent view taken in U. S. v. Loftis, he submitted it to Mr. 
Justice Hablan, who concurred in his conclusion. 

As the section has been construed by the circuit judge, contrary to 
the ruling in U. S. v. Loftis, I feel it my duty, for the présent, and 
irrespective of my own convictions, to follow the former and disre- 
gard the latter. But I am free to confess that subséquent reflection, 
aided by the suggestions of the circuit judge, together with the de- 
liberate opinion of so learned, experienced, and wise a jurist as Judge 
Deummond, has very much shaken my confidence in U. S. v. Loftis. 
And now, that my attention is called to the fact that the word "writ- 
ing" was added to the section by congress, apparently because Judge 
Blatchford had held that, without it, a letter containing obscène 
matter was not included therein, I think there ought to be no hésita- 
tion in giving it effect aceordingly, so as to include a letter or any 
writing, sealed or unsealed, having in it or upon it any obscène, etc., 
language, sign or suggestion. 

The demurrer is overruled, and the défendant is ordered to appear 
and plead or receive judgment. 



United States v. Fero. 
(District Court, E. D. Wisconsin. December, 1883.) 

1. InDICTMBNT— PLEADING ClAIMBD to BB BaD FOB DUPLICITT — ÂLLEOIKS Two 

Offenses undbr One Couîît. 

Recognizing the gênerai ruie that two distinct, Independent offenses cannot 
he alleged in one count in an indictment, nevertheless it may occur in a givcn 
case that the two supposed offenses mav be so regarded as successive acts in 
one transaction as to constitute really Liut one ofEense. 
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a. Samb— What Degiîeh of Exactnbss Requieed m thb Wording of titei In- 

DICTMBNT. 

Unreasonable strictnes3 in the wording of an indictment ought not to be re- 
quireri, and wliere the indictment clearly charges a crime, and fairly advises 
the défendant wliat act of his i8 the subject of complaint, the principal object 
of pleading is attained. The higliest degree of certainty is not required ; cer- 
tainty to a common intent is sufflcient. 

Stoughton v. State, 2 Ohio St. 562. 
3. Samb — Cabe Btated. 

Tlie défendant waa indicted and convicted for violation of section 5484 of 
the Revised Statutes, providing that "every person who shall reçoive any 
money or other valuable thing under a threat of informing, or as a considéra- 
tion for not informing, against any violation of any internai revenue law, shall, 
on conviction thereof , be punished by a fine not exceeding two thousand dol- 
lars, or by imprisonment not exceeding one year," etc. On a motion for arrest 
of judgment on the ground that the information charging the violation of the 
statuteis bad for duplicity, in that it allèges that the défendant received money 
"under a threat ot informing, and as a considération for not informing," 
against a partf who had violated the revenue law, it being argued that two in- 
dependent offenses are charged, that of receiving money "under a threat of 
informing," and also receiving money as a considération for not informing, 
held, that in thia case the two offenses as alieged should be regarded as suc- 
cessive acts in one transaction, tlius raaking really but one offense, and that 
hence the pleading was good. Where a statute makes either of two or more 
distinct acts conuected with the same gênerai offense, and subject to the same 
measure and kind of punishment, indictable separately and as distinct crimes 
when cominitted by dift'erent persons, or at différent times, they may, when 
committed by the same person at the same time, be coupled in one count as 
constituting one offense. 

Bjjrne v. State, 12 Wis. 577. 

Motion in Arrest of Judgment. 

G. W. Hazelton, for the United States. 

W. C. Williams and D. S. Wegcj, for défendant. 

Dyer, J. An exceptionally forcible and ingénions argument bas 
been made by counsel for the défendant in support of a motion in 
arrest of judgment in this case. The motion is urged upon the ground 
that the information, which charges a violation of section 6484 of 
the Eevised Statutes, is bad for duplicity and is otherwise insufQcient. 
The statute referred to provides that "every person w-ho shall reçoive 
any money or other valuable thing under a threat of informing, or as a 
considération for not informing, against any violation of any internai 
revenue law, shall, on conviction thereof, be punished by a fine not 
exceeding two thousand dollars, or by imprisonment not exceeding 
one year, or both, at the discrétion of the court, with costs of prose- 
cution." The information charges that "on the twenty-seventh day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-two, at Fond Du Lac county, in the eastern district of Wiscon- 
sin, * * * Lewis N. Fero, late of said county, did wrongfully 
accept and receive a sum of money, to-wit, five dollars in lawful cur- 
rency of the United States, of and from one Matthias Bourgeois, 
theretofore a brewer of said county, under a threat of informing, and 
as a considération for not informing, against the said Matthias Bour- 
geois as a violator of the internai revenue law ; that is to say, for not 
reporting to some oiBcer of tho internai revenue bureau of the United 
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States that said Matthias Bourgeois had, while carrying on the busi- 
ness oï a brewer as aforesaid, disregarded and violated the internai 
revenue law applicable to said business, against the form, force, and 
effect," etc. 

1. It is contended — First, that section 548é embraces two distinct 
and inconsistent offenses — distinct, because the receiving of money 
under a threat of informing constitutes one offense, and the re- 
ceiving of mouey as a considération for not informing constitutes 
another; inconsistent, because the one involves only the interests or 
rights of an individual, while the other involves the interests of the 
public, Upon this construction of the statute, the contention follows 
that as both of the alleged offenses are stated conjunctively in one 
count in the information, the pleading is bad for duplicity. In U. S, 
V. Nunne mâcher, 7 Biss. 129, this court had occasion to review the 
authorities and to pass upon the question in a form somewhat anal- 
agous to that in which it hère arises. Eecognizing the gênerai rule 
that two distinct, independent offenses cannot be alleged in one 
count in an indictment, it was tbere stated as the resuit of an ex- 
amination of the cases where the principle had been enforced, that the 
prevailing feature of the cases is "that the offenses charged in the 
same count were either inherently répugnant or so distinct that they 
could not be construed as différent stages in one transaction or did not 
involve différent punishments." It is undoubtedly true that the cir- 
cumstances of a case might be sucli as to make a person liable to 
the penalties of the statute for receiving money under a threat of in- 
forming as distinct from receiving it as a considération for not in- 
forming, and vice versa. In other words, I do not deny that a transac- 
tion might be such as to make either one of those acts a distinct 
offense. But it does not necessarily follow as a conclusion from that 
premise that the two supposed offenses are inherently répugnant, 
or that they may not in a given case be regarded as successive acts 
in one transaction, and so constituting really but one offense. The 
threat of informing may be made, then, as a considération for not in- 
forming, the money maybe received, and thus each stepin the trans- 
action may be consistent with the consummation of a single offense. 
In such case it may well be said that the money is paid both under 
a threat of informing and as a considération for not informing, and 
there is no inconsistency in the statement. Where a statute makes 
either of two or more distinct acts connected with the same gênerai 
offense, and subject to the same measure and kind of punishment, 
indictable separately and as distinct crimes when committed by dif- 
férent persons, or at différent times, they may, when committed by 
the same person at the same time, be coupled in one count as consti- 
tuting one offense. Byrne v. State, 12 Wis. 577. See, also, cases 
cited in U. S. v. Nunncmacher, supra, and 1 Bish. Crim. Proe. § 436. 
There can be no doubt that the transaction may be such as to make 
a case of receiving money both under a threat of informing and as a 
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considération tor not informing, and if the aots of the party are so cora- 
bined as to constitute a single transaction, but one ofifense is com- 
mitted. Clearly, the information in this case must be construed as 
alleging such a transaction, and therefore as alleging a single offense. 
The allégation of the pleading, in substance, is, tbat on the twenty- 
seventh day of Octoher, Lewis N. Fero did receive from Matthias 
Bourgeois five dollars, under a threat of informing, and as a considér- 
ation for not informing, against him. The time is fixed. A day is 
named. A single transaction is necessarily to be implied from the al- 
légation. The meaning of the averment is that the threat was made ; 
that the money was paid ; that the considération for the payment was 
that the défendant would not inform ; and so it follows, as the neces- 
sary meaning and effect of the averment, that the money was paid 
both under a threat of informing and as a considération for not in- 
forming, and that there was but one transaction, involving the com- 
mission of but one offense. 

2. It is next inaisted, m support of the motion, that the information 
is fatally defective in that it does not state what particular offense 
the défendant claimed Bourgeois had committed, and concerning 
which the défendant was not to give information as a considération 
for the payment of the money to him; that the information simply 
charges that the money was paid as a considération for not informing 
against Bourgeois as a violator of the internai revenue law, and that 
this is toc gênerai; in other words, that the particular provision of 
the law claimed to hâve been violated shoald hâve been specified. 
As suggested on the argument, I do not see why it does not resuit, as 
the logic of this point, that if Fero, in his transaction with Bourgeois, 
specified no particular offense committed by Bourgeois, or particular 
law violated by him, but simply made a gênerai charge against him 
of violating the internai revenue law, then he committed no offense, 
although he threatened to inform against him, and received the money 
under such threat, and as a considération for not informing. In this 
view, whether the act of the défendant would constitute an offense 
under the statute, would dépend upon the particularity of his spécifi- 
cations against Bourgeois. Surely the law ought not to be so con- 
strued as to lead to such a resuit as that. For such a construction 
would be literally reductio ad absurdum. But it is said that if such 
generality of language as that the défendant charged Bourgeois with 
violating the internai revenue law, is allowed, the défendant could not 
plead his présent conviction in bar of another prosecution for the 
same offense. It is not to be overlooked thaji the information charges 
that the offense was committed on a certain day, and spécifies the 
payment of a certain sum of money, and it seems to the court that 
enough is alleged to identify the offense. In this class of cases cer- 
tainty to a common intent is ail that is required. In Stoiighton v. 
State, 2 Ohio St. 562, the court held that "unreasonable strictness 
ought not to be required, and, where an indictment clearly charges a 
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crime, and fairly advises thé défendant what act of his is the subject 
of complaint, the principal object of pleading is attained. The 
highest degree of certainty is net reqnired. Certainty to a common 
intent is sufficient." Such certainty is attained when enough is al- 
leged to clearly apprise the accused of the identical crime with -which 
he is charged, so that he may be prepared to meet the accusation. 
It was argued that the words "any violation of aiiy internai revenue 
law," contained in section 5484, indicate the necessity of particular- 
ity of averment with référence to the commission of an offense by 
a person who pays money to prevent being informed against ; that 
those words dénote a partieular violation of a particular law. Where 
a particular offense had in fact been committed by such person, and 
its character was known or ascertainable, undoubtedly it would be 
better pleading to state the offense in the information or indictment. 
But, after ail, it seems to the court that the construction which coun- 
sel thus place en this statute is rather more reflned and hypercritical 
than Sound. As before observed, if such a construction were to be 
sustained, it would seem logically to follow that if a person who re- 
çoives money as a considération for stifling a criminal prosecution, 
spécifies in the transaction no particular violation of law against the 
person paying the money, then he would commit no offense under 
section 5484; and this view of the law the court cannot sanction. 

3. The next objection to the information is that it does not state 
the time when the alleged offense of Bourgeois was committed ; that 
it does not anywhere appear that he was carrying on the business of 
a brewer when the money was paid as a considération for not inform- 
ing against him, but only that he had been "theretofore a brewer." 
To establish the offense charged in the information, the court is not 
by any means prepared to admit that it is essential to show a viola- 
tion of law by Bourgeois occurring within a period covered by the 
statute of limitations applicable to offenses under the internai revenue 
law or to show that he at any time committed such an offense. How- 
ever that may be, it can certainly make no différence thaj; Bourgeois 
was not a brewer at the time of his transaction with thé défendant. 
If he had been previously a brewer, and had violated the law, he 
could be punished for such violation even after he had ceased to carry 
on that business, unless a prosecution was barred by some statutory 
period of limitation. And if we had to assume that he was guiltyof 
on offense under the internai revenue law, in order to support a pro- 
secution under section 5484, the presumption, I think, would be, un- 
til it otherwise appeared, that it was committed within a period fixed 
by law for instituting proceedings against him. 

4. Lastly, it is urged that the information does not sufficiently 
allège a criminal intent. The allégation is that the défendant "did 
wrongfuUy accept and reçoive a sum of money," etc. Doubtless the 
averment would more nearly meet the requirements of criminal plead- 
ing if it specifically charged an evil and unlawful intent. But I am of 
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the opinion that, taking ail the allégations of the information together, 
they sufficiently charge such intent. It was not neeessary that the 
défendant should be chargea with felonious intent, because the offense 
alleged against him is bat a misdemeanor. Of course, the intent is 
a material ingrédient of the offense ; but the very act condemned by 
th? statute involves unlawful intent. That is, if a person receives 
money from another as a considération for not informing against a 
violation of law, he does an unlawful act; the intent must be unlaw- 
ful, and is inséparable from the act. Now, it is hère charged that the 
défendant did wrongfuUy accept and receive a sum of money from 
Matthias Bourgeois under a threat of informing, and as a considéra- 
tion for not informing, against him as a violator of the internai rev- 
enue law. The very statement of the offense makes the intent suffi- 
ciently apparent. 

Something was said on the argument about the vagueness of the 
information, wherein it allèges a threat by the défendant that he 
would inform against Bourgeois. The presumption is, as the threat 
is alleged, that it was verbal. If it appeared on the face of the 
pleading that the threat was in writing, then it would probably be neees- 
sary to set out the writing in hcec verba. But if it was verbal I do not 
know that it would be essential that the prosecutor allège the words 
spoken which constituted the threat. I regard the case at bar as quite 
différent in prineiple from U. S. v. Goggin, 1 Fed. Eep. 49, cited on the 
argument. I must add, f urther, that I do not think the case is ruled 
by U. S. V. Simmons, 96 U. S. 360. That case illustrâtes the danger, 
in perhaps many instances, of charging an offense in the gênerai lan- 
guage of the statute; because, in many cases, without more spé- 
cifie averments of faot than would be embraced in the words of the 
statute, the accused would not be apprised with reasonable certainty 
of the nature of the accusation against him. In U. S. v. Simmons, 
the défendant was charged with violating section 3266 of the Revised 
Statutes, in almost the very words of the section, and the count was 
held defective — First, because the name of the person was not given 
whom the défendant caused and procured to use the still; and, sec- 
ondly, because it did not sufficiently appear that vinegar was manu- 
f actured or produced in the building and on the premises referred to at 
the time the still and other vessels were used for the purpose of dis- 
tilling; it being held that thèse two facts must co-exist in order to con- 
stitute the statutory offense. Such fatal uncertainty of allégation 
does not,'I think, exist in the pleading under considération, although 
some of the language descriptive of the offense is rather gênerai. 
And on the whole, it is the conclusion of the court that judgment of 
conviction may be legally rendered against the défendant on the 
verdict. 
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United Stateb v. Flemming and another. 

(Di»M.et Court, N. D. Illinois.) 

1. Use of the Mails pok Praudulbott Pukposks — Nature of the Ofpbînsb. 

To constitute an offense, under section 5480 of the Kevised Btatutes, which 
provides for the punishment of any person using the mails for fraudulent pur- 
poses, it is not necessary that the guilty person should be the criginator of the 
fraudulent scbeme in which he participâtes. 

2. Bamb — DEPosiTiNa Lettes. 

Under that section a person is guilty of " placing a letter in the post-offlce " 
if a letter has been so deposited by his direction, even though by the baud of 
another. 

3. Same—Fkaud— Participation by Agent. 

A clerk who knowingly assista in the fraudulent practices of his principal ia 
as much a party to the fraud as tbe principal himself . 

4. BaME— BVIDBNCB — SlMILAB, BUT UNCONNKOTBD, TRANSACTIONS— PROOF OF Ilf- 

TENT. 

Upon an issue of fraudulent intent in any transaction, évidence of similar 
transactions at a previous time is relevant, so far as it goes to prove the intent, 
though for uo other purpose. Accordingly, upon an indictment for the use of 
the mails in furtherance of a fraudulent scbeme connected with a so-called 
" Fund W," Md, that évidence of fraudulent practices by tbe same parties, by 
means of certain funds, " H " and " JE," was admissible. 

5. ËAME— Failouk to Produob Evidence— Infekkhcbs. 

Tbe neglect of a party to produce books which would sbow tbe character ot 
his transactions, warrants an inference that such évidence would be damaging. 
t. Bame — Testimony of .Acomplicb 

Tbe testlmony ot an accomplice,though it sbould be corroborated if possible, 
ia to be coasidered by tbe jury, even though uucorroborated, for wbat it ia 
wortb. 

J. H. Leake, Dist. Atty., for the United States. 

W. G. Gondy and E. A. Storrs, for défendant. 

Blodoett, J., (eharging jwry.) The indictment in thîa case is 
based upon section 5480 of the Eevised Statutes, which î will now 
read : 

"If any person having devised, or intending to devise, any scheme or ar- 
tifice to defraud, to be effected by either opening, or intending to open, cor- 
respondence or communication with any other person, whether résident 
within or outside of the United States, by means of tbe post-offlce establish- 
ment of the United States, or by inciting such other person to open commu- 
nication with the person so devising or intending, shall, in and for exeeuting 
sucb scheme or artifice, or attempting to do so, place any letter or packet in 
any post-office in the United States, or take or receive any therefrom, suck 
person so misusing tbe post-office establishment shall be punisbed," etc. 

The object of this statuts was to prevent the use of the post-oflBce 
establishment for fraudulent purposes. The postal System may well 
be considered as one of the most useful devices of our modem civil- 
ization, organized and supported at the public expense. It furnishei 
80 cheap, expéditions, and certain a method of communication be- 
tween persons in différent parts of the conntry, and, by means of 
postal-treaties, in foreign countries, that the temptation to use it for 
the promotion of fraudulent schemes is very great. Ând, hence, con- 
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gress has deemed it wise to enaet the statute I hâve Just read, in or- 
der, if possible, to prevent what is intended to be, and is, one oî the 
beneficent agencies of the âge, from being converted by bad men into 
an instrumentality for the perpétration of crime. To make out an 
offense under the law, three matters of fact must be oharged in the 
indictment, and established by the proof : (1) That a scheme or ar- 
tifice to defraud has been devised by the défendants ; (2) that such 
scheme or artifice to defraud was to be eflfecte'd by correspondence 
with another pei-son, by means of the post-office establishment of the 
. United States, or by inciting such other person to open communica- 
tion with défendants. It need not be shown that the use of the post- 
office was to be the sole means of eiïecting the fraud, but it must ap- 
pear that the post-office was to be used as one of the instrumentali- 
ties to that end; (3) that for the purpose of executing such scheme 
or artifice, or attempting so to do, the défendant has placed a letter 
or packet in any post-office of the United States, or has taken or re- 
ceived ajetter or packet therefrom. 

It is not necessary, in order to make out a case under the law, that 
the défendant shall be the inventor or originator of the scheme or 
artifice to defraud, as such scheme may be as old as falsehood. But 
if a person uses or attempts to use an old scheme or device for pur- 
poses of fraud by means of the mails, he is as clearly within the 
scope of this law as if he was the first to hâve conceived or thought 
of such scheme. To confine the opération of this statute to new 
schemes, only the actual product of the mind of the défendants, and 
not before conceived or used, would be too narrow a construction pf 
the purposes of the act, and would allow old frauds the use of postal 
facilities denied to new ones. So that one arraigned for an oiïense 
under this act would only be required to show that the fraud was old, 
or not the product of his own brain, to secure his acquittai. This oan- 
not be allowed. If a man adopts some old scheme which another 
devised, and acts upon it, he has made it his own for the purposes of 
this act. It is also not necessary to show, in order to make out this 
offense, that the défendants actually, with their own hands, placed a 
letter or packet in a post-office. If it appeara from the proof that it 
was done through their agency or direction, by an employé or agent of 
the défendants, employed and directed for that purpose, it is enough. 

The indictment in this case oontains 10 counts. The first, second, 
seventh, and eighth, suffioiently, in my estimation, charge an offense 
under this statute. The third, fourth, fifth, sixth, ninth, and tenth 
counts, in my estimation, are not sufficient to make out an offense 
under the statute, and before you leave your seats, and at this time, 
for that matter, you may be considered as rendering a verdict of not 
guilty, by direction of the court, upon the third, fourth, fifth, sixth, 
ninth, and tenth counts. This will leave only the first, second, sev- 
enth, and eighth counts to be considered under the proofs. 

The first count charges "that Flemming and Loring, pretending to be 
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commission merchants at Chicago, and to be managers of an associ- 
ation or fund by them pretended to exist under the désignation of 
Flemming& Merriam's "Fund W," for speoulating and trading in grain, 
provisions, and stock, had devised a scheme and artifice to induce the 
sending and intrustingof moneys to them by divers other persons, for 
the investment and employment thereof, for those persons respect- 
ively, in such pretended association or fund, and the same moneys 
fraudulently to couvert to the own lise of them, the said Flemming and 
Loring, and therehy to defrand the said persons who should sa send and 
intrust the same to them, which scheme was to be effected by opening 
correspondence with such persons by means of the post-ofiSce estab- 
lishment of the United States, and by inciting such persons to open 
communication with them, the said Loring and Flemming, under the 
firm name of Flemming & Merriam. And that for the purpose of ex- 
ecuting such scheme, défendants did place in the post-office at Chi- 
cago, ten letters and ten packets directed to divers persons, to the 
jurors unknowâ." The second count is substantially the same as the 
hrst, except that it charges that défendants, in exécution of said scheme 
and artifice of fraud, took and received from the post-office at Chi- 
cago, 10 letters and 10 packets directed to Flemming & Merriam. The 
seventh count is substantially like the first, except that it charges 
that défendants placed in the post-office at Chicago a certain letter 
and packet directed to Lydia Eemington, North La Crosse, Wiscon- 
sin. And the eighth count charges that défendants took and re- 
ceived from the Chicago post-office a letter from Lydia Bemington to 
Flemming & Merriam. 

The gist of the fraud charged in thèse four counts of the indictment 
is the purpose of the défendants to couvert to their ovrn use the 
moneys which they should induce and procure persons to send them, 
to be used as a part of the alleged "Fund W " in speoulating in grain, 
provisions, and stocks. It is not necessary that it should be proven 
that there was no such firm as Flemming & Merriam, nor that there 
was no "Fund W." But the ossential élément of the charge in the 
indictment is the fraudulent intent of défendants to couvert to their 
own use the moneys which they should induce persons to send them 
for investment as "Fund W," or a part of it. Nor is it necessary that 
it should appear in the proof that défendants intended to convert to 
their own use ail the moneys so obtained. It it was their purpose to 
convert any part of the moneys to their own use whieh perdons were 
to be induced to send themior investment and employmentiin "Fund 
W," then the offense is committed. i 

I understood défendants' attorneys, in their argument to yon, to 
admit that the allégations of mailing and taking from the mail by de- 
fendants of letters and packets is substantially proven. , That is, 
there is no dispute but what défendants mailed, or received by mail, 
letters and circulars in exécution of their scheme to induce persons to 
invest in the Flemming & Merriam "Fund W.'' 
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The real controversy in the case is as to the character of the deal- 
ings of défendants with the money sent them by divers persons to 
be used under the name or description of "Fund W." Did the de- 
fendants induce, or attempt to induce, peraons to send them money 
under pretense that it was to be used in speculating in grain, provis- 
ions, and stocks, with the intent to couvert suçh money to their own 
use? 

It is not my purpose to recapitulate in détail the testimony in the 
case, as the same has been quite exhaustively discussed before you 
by counsel. It is enough to say that the governmeni has caïled 
Eheiniman, of Eeidsburg, Wisconsin ; Crammond, of Eurêka, Illinois; 
Schaetfer, of Eurêka, Illinois ; Mrs. Eemington, North La Crosse, 
Wisconsin; Loudermilch, ofAuburn, Illinois; Benford, of Washington, 
Illinois ; Gibson, Kockford, Illinois, — ail of whom testified that dur- 
ing the summer and fall of 1882, and some in December, 1882, and 
January, 1883, they had receiTed circulars by mail, purporting to 
corne from Flemming & Merriam, inviting them to invest or take 
shares in "Eund W;" that they respectively sent money to be so in- 
vested, and received by mail certificates purporting to be issued by 
Flemming & Merriam for shares in "Fund W," and afterwards also 
received by mail, letters, Btatements, and other circulars relating to 
"Fund W." Thèse witnesses also gave testimony tending to show 
that they received dividends substantially as promised by the circu- 
lars for spme time after they took their respective shares. 

The testimony for the government also tends to prove, and it is 
not contradicted by défendants, and may be taken as a conceded fact 
in the case, that about the twenty-eighth of January, 1883, in pur- 
suance of orders of the postmaster gênerai, the further delivery of 
registered letters and payment of money orders to Flemming & Mer- 
riam was stopped. And that the business of "Fund W" stopped 
very shortly afterwards, substantially by the thirty-first of January, 
or first of February. And government proof tends to show that no 
money was paid to shareholders, either in the form of principal or 
dividends, after such stoppage. Proof has also been given on the part 
of the proseoution tending to show that the dividends declared and 
paid to their shareholders were not the resuit of actual transactions 
or spéculations, but that they were paid from moneys received from 
later Bubscribers to the "fund," — that is, that those who subscribed 
early to the fund were paid dividends out of moneys coming into 
the hands of Flemming & Merriam from later subscribers; that no 
actual dealings in grain, provisions, or stocks were made by défend- 
ants for the benefit of the fund, but that for the purpose of making a 
show of apparent losses, fictitious accounts were made of pretended 
dealings between Flemming & Merriam and the Public Produce, 
Grain & Stock Exohange and the Metropolitan Grain & Stock Ex- 
ohange, and others engaged in business similar to that of thèse ex- 
changes, so as to prétend that "Fond W" was ail lost, or ail of it 
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Tyhich belonged to the shareholders, in unfortunate opérations with 
thèse exchanges, at or about the time the delivery of registered let- 
ters and payaient of money orders by the post-office was stopped. 
Proof has also been given tending to show that défendants, Plemming 
and Loring, had, before the "Fund W" scheme was started, been en- 
gaged in two other schemes of similar charaeter, known as "Fund 
H" and "Fund K," which "funds" were both lost. You will bear in 
mind that défendants bave been indicted and are on trial before you 
only for the mailing and receiving of letters in exécution of the al- 
leged fraud known as "Fund W." The testimony in regard to "Funds 
H and K" is only admitted for the purpose of showing, so far as it 
tends to show, a fraudulent intent on thè part of défendants in pro- 
curing money for "Fund W." Fraud can rarely be proven by direct 
testimony. Its ways are devious and concealed, usually so specious 
and ostensibly fair as to disarm ail suspicion until the mischief is 
done. Very few frauds could be perpetrated if the victims were no- 
tified in advance of the intent of the perpetrator. And in most cases, 
where fraud is the main issue, the material question is to prove a 
fraudulent intent in regard to matters which, upon their face, at the 
time of the transaction, seem to bear the stamp of upright dealing, 
but beneath which lurked a dishonest purpose. It is, therefore, as a 
rule, very difficult, if not impossible, to show fraudulent intent except 
by circumstances or a disclosure of the surrounding facts, which often, 
in the light of subséquent events, show a fraudulent intent from the 
inception of a transaction, that fraud was the leading motive and in- 
centive. Courts, therefore, as a rule, allow a wide range of testimony 
where fraud is the main issue in a case. I cannot more readily state 
the law to you on this branch of the case than by reading from a 
couple of cases decided by the suprême court of the United States. 

In Castle v. Bullard, 23 How. 187, the court, by Justice Cmffobd, 
said: 

"Expérience shows tlmt positive proof of fraudulent acts is not generally 
to be expected, and for tliat reason, among others, the law allows a resort to 
circumstances as the means of ascertaining the truth. ' Great latitude,' says 
Mr. Starkie, 'is justly allowed by the law to the réception of indirect or cir- 
cumstantial évidence, the aid of which is constantly required, not merely 
for the purpose of remedying the want of direct évidence, but of supplying 
an invaluable protection against imposition.' Whenever the necessity arises 
for a resort to circumstantial évidence, either from the nature of theinquiry 
or the failure of direct proof, objections to testimony on the ground of irrrel- 
evancy are not favored, for the reason that the force and efEect of circum- 
stantial facts usually and almost necessarily dépend upon their connection 
with each other. Circumstances altogether inconclusive, if separately con- 
sidered, may by their nuniber and joint opération, espeeially when corrobo- 
rated by moral coïncidences, be sufflcient to constitute conclusive proof." 

So, also, in Lincoln v. Claflin, 7 Wall, 138 : 

"Where fraud in the purchase or sale of property is in issue, évidence of 
other frauds of like charaeter committed by tlie same parties, at or near the 
£ame tirae, is admissible. Its admissibility is placed on the ground that where 
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transactions of a similar character, executed by the same parties, are closely 
conneeted in time, the inference is reasonable that they proceed from the 
same motive. The principle is asserted in Cary v. Hotailing, 1 Hill, 317, 
and is sustained by nuraerous authorities. The case of fraud, as there stated, 
is among the few exceptions to the gênerai rule that other ofEenses of the ac- 
cused are not relevant to establish the main charge." 

The testimony in regard to the dealings of thèse défendants with 
"Funds II and K" is therefore before you, and to be considered by you 
80 far, and only so far, as it tends to show a fraudulent intent of de- 
fendants in procuring money to be sent them for shares in "Pund W." 
Does the testimony as to the dealings of défendants with "Funds H 
and K, " and the outcome of thèse funds, throw any light upon the 
purposes of défendants in soliciting money for shares in "Pund W?" 
So far, and only so far, need you consider this branch of the case. 
Does the fact that ail thèse funds were manipulated by substantially 
the same managers and the same methods, the sarae class of circu- 
lars and statements, the same kind of correspondence and promises, 
and that thèse funds came to substantially the same end; that "Pund 
K" was started and put before the public just before "Fund H" was 
said to hâve failed, and that "Fund W" appeared before the public 
just before "Fund K" was reported to hâve failed, — do thèse facts, 
when taken together, satisfy you that ail thèse schemes were fraudu- 
lent; that "Fund K" and "Fund H" were fraudulent devices to defraud 
the persons who might be induced to send money for investment in 
them, and that, therefore, this fund was started for the same pur- 
pose, carried on to the same end, by substantially the same managers ? 
This is the only light in which you are to consider this testimony. 
Does it throw any light upon the purposes of thèse défendants in the 
manipulation and présentation to the public of "Fund W ?" The sub- 
stance of the proof on the part of the government then tends to show 
that the défendants used the "Fund W" scheme as a mère prêteuse to 
obtain money from the shareholders, intending to convert this money, 
or some part of it, to their own use. There is much proof on the part of 
the government as to the manner in which thèse funds were handled 
and lost which it is proper for you to consider, as tending to prove that 
in devising or operating thèse schemes, the défendants were actuated 
by fraudulent purposes. You are to consider ail this proof together. 

On the part of the défense, it is claimed, (1) as to défendant Lor- 
ing, that he was not a member of the firm of Flemming & Merriam, 
but was only a elerk for them and employed upon a salary; (2) that 
the "Fund W" was in good faith invested in the purchase or sale of 
grain, provisions, and stocks, or, at least, invested in what are called 
spéculations in grain, provisions, and stocks, mostly, as I remember 
the proof, in what is known as the Public Produce, Grain & Stock 
Exohange and the Metropolitan Grain & Stock Exchange, and was 
lost in due and regular course of business with those exchanges. 

As to the first point, in regard to défendant Loring, there is proof 
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on the part of the prosecution tending to show that he was the chief 
manager of the business of Flemming & Merriam; that he nego- 
tiated the lease of the office, ordered the printing of circulars, made 
the contracts for advertising, and did most of, if not ail, the trading, 
signed checks, contracts, and certificates, and claims a large interest 
in this fund, and there is aiso proof tending to show that he claimed 
to hâve originated the ciroular through which thèse funds were sub- 
stantially presented to the public. A man may do ail that the proof 
shows Loring to hâve done in connection with the business of à firm, 
and jet be o'nly an employé. That is, the firm might clothe him 
with power to do ail that the proof shows he did do. So, too, a man 
may, for the purposes of fraud, transact business in the name of an- 
other, or of a fictitious person or fictitious firm. The essential ques- 
tion for the purposes of this case is, who was manipulating this 
scbeme of "Fund W ?" If défendant Loring was one of its managers, 
devisers, or operators, knowing it to be a fraud, operating upon it as 
such, if it was carried on by him and under his direction, then he is 
as guilty as if his name appeared upon the face of the firm as one of 
its active operating members. If he, knowing it to be a fraud, took 
the management of, or an active part in, this business, then he is 
liable, no matter under whose name it was carried on. Who did 
manage this scheme ? Who put it before the subscribers of this fund ? 
Who took charge of thei money ? By whose artifice or scheme was it 
lost, if by any one's artifice and scheme ? Who planned and helped 
to plan, or co-operated in the planning, understandingly and intelli- 
gently, the scheme, if a scheme was put in opération, for the purpose 
of converting this money to the use of thèse défendants, or either of 
them ? If a clerk in the employ of a principal knowingly engages in 
the fraudaient act of his principal, he is as much a party to the fraud 
as the principal himself. Many men conduct fraudulent schemes and 
use their clerks and agents as tools without the clerks knowing the 
purpose of the principal in the scheme, and therefore the clerk is not 
guilty, because he does not know the ultimate purpose of his employer. 
But if the clerk knows the purpose of his employer from the outset, 
or at any time before the fraud is consummated, and co-operates in 
it, he is as guilty as the principal. And it is no défense for Loring 
that Waters was not also indicted as one of the parties to this fraud 
with him, although the proof may satisfy you that Waters was as 
active a participant in the scheme as Loring. The grand jury, at 
the time they found this bill, may not hâve known ail the facts which 
hâve been disclosed upon this trial, and may not, therefore, hâve 
known the part that Waters took in the scheme, if there was a scheme 
to defraud; therefore, the fact that Waters is not indicted is no dé- 
fense to Loring. The question, after ail, is, was he an intelligent 
operatoi in a scheme of fraud, along with Flemming, or did he man- 
age Flemming in the scheme itself ? 
T.18,no.l5— 68 



yl-i FEDERAL EEPORTEB. 

Asto the second point, that the money invested in this "Fund "W" 
was ail lost in dealing in grain, provisions, and stocks in thèse ex- 
changes, as I bave already said, the gOYernment contends that there 
wereno such honafide losses; that pretended or fictitious losses hâve 
been reported for the purpose of aceounting for the losa of the fund, 
but that in fact the money belonging to this fund has been converted 
to the use of the défendants, or made away with for their own pur- 
poses. If the proof satisfies you that this "Fund W" has been lost 
by dealing in good f aith in grain, provisions, and stocks, then the al- 
légations as to the fraudulent character of this "Fund W" scheme 
are not sustained. The scheme as represented in the circulars con- 
templated the investment of this money in spéculations of this char- 
acter, and a loss of even the whole investment is a possible, and per- 
haps probable, contingency of such investment. The défendants, or 
Flemming & Merriam, were employed by thèse shareholders to spec- 
ulate for their benefit. The question is did they deal in grain, stocks, 
and provisions, in good f aith for the benefit of their shareholders, and 
has the money in question been lost in that way? This you must 
décide by the évidence in the case, and this is the turning or pivotai 
point in the case, as you must already hâve seen. There is proof in 
the case as to the methods of dealing in those exohanges where it is 
claimed that most, if not ail, this money was lost. You will seo 
from what the proof discloses in regard to the methods of thèse con- 
cerna that there is, to say the least, ample opportunity in their 
methods for making up a fictitious or fraudulent account, if it is dé- 
sirable for the purposes of the exchange, or any of its customers, to 
shovr a loss. No regular books of transactions are kept, but the 
transactions are kept on sheets, as they are called, and the manager 
of one of the fixchanges, Mr. Pratt, of the Cosmopolitan, if I remem- 
ber right, tells you in bis testimony that he destroyed his sheets at 
the end of each year. But aside from this, you can see that by those 
methods the managers of the affaire of Flemming & Merriam, if they 
wished to show an apparent transaction, could readily put themselvea 
on thewrong side of the market at any moment and purposely sink, 
or apparently sink, a very large sum in margins at any time. It is 
also true that the défendants, a.s managers of thèse funds, could only 
realize for themselvea the benefit of thèse losses by some coUusive 
arrangement with the managers of the exohange. And you are to 
say, from the proof, from the relations which the testimony discloses 
between thèse parties, the intimacy which existed between ail or 
some of them, whether there was or was not such a relation between 
them as renders it not only probable but certain, beyond reasonable 
doubt, that this money was lost by arrangement between the mana- 
gers of this fund, the défendants, and the managers of those ex- 
changes. But if the proof satisfies you that the money was so ap- 
parently lost for the mère purpose of making up a record or show of 
losses, and went into the hands of the proprietors of thèse exchanges, 
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in order that the managers of the "fund" could realize some direct 
or indirect benefit from it, then you will be justified in finding the 
allégation of fraud in the indictment sustained by the proof. îhat 
is, if you believe from the proof that the money was not lost in bona 
Jîde dealingB, but bas been otherwise disposed of by défendants, then 
you will be justi&ed in finding the fraud established; and, in passing 
upon this question, you may properly, as I bave already said, con- 
sider the relations which défendants or either of them bear to those 
exchanges. 

The government is required to make out its case, as to this issue of 
fraud, by proof so clear as to leave no resonable doubt upon your 
minds of the défendants' guilt. I do not mean by this that the fraud 
must be proven by direct testimony, but the circumstances environ- 
ing the défendants' dealings with this fund must, when ail considered 
together, stamp the transaction as unquestionably, undoubtedly fraud- 
ulent, such as leaves no other conclusion reasonable or tenable. If 
from the pooof you find that it was a part of the scheme or plan of 
défendants for defrauding thèse shareholders in "Fund W," that the 
money should in some manner, not by buying or selling commodities, 
such as grain, provisions, and stocks, in good faith, get into thèse ex- 
changes and be heid by them as apparent profit, then the allégations 
of fraud in the indictment are as completely sustained as if the proof 
showed that défendants had expended the money in the purchase of 
other property or still hâve it in their hands. You should, in the 
solution of this question of fraud, consider — First, the charaoter of the 
scheme or plan as disclosed in the circular in proof. Does it bear 
upon its face and in its terms the évidence of an honest or a fraudulent 
purpose ? Would honest men, knowing the risks and vicissitudes of 
business, promise such resnlts as are promised in this circular ? Does 
your common knowledge of business and business affairs teach you 
that such promises could be made in good faith, and that parties 
making them had a right to expect that they could fulfiU them? 
Second. There is proof on the part of the government tending to 
sho"w that dividends, which it is alleged were declared and paid, were 
reported in advance, — that is, that reports of the earnings or profits of 
the fund were made up before the expiration of the time purporting 
to be covered by such reports ; such as, that, at least as early as 
the third week in January, a report of profits for the fourth week of 
that month was prepared to be sent out to subscribers. You are to 
say whether men who do business upon actual transactions can and 
do mako reports of that kind. . Third. It is an admitted fact that 
directly after the delivery of money orders and registered letters to 
Flemming & Merriam were stopped, the entire fund on hand was re- 
ported to be lost, and there is testimony tending to show that no pay- 
ments hâve been made to shareholders since Ihat time. It is right 
that you should inquir'e, in view of this fact, what necessary connec- 
tion there was between the stopping of the reeeipt of more money 
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and the loss of that which Tiad aireadybeen put into this "Fimd W." 
Loes this proof show that there was any such décline or rise in the 
market; that there was any such change in priées in grain, stocks, 
or provisions as would necessarily sink the whole of this large sum of 
money then onhand in margins upon trades tben pending? Some of 
défendants' witnesses say the call for more margins was justified by 
the condition of the markét, but could not the défendants bave shown 
by their books what trades they then had pending, and what margins 
they were bound to put up ? It would seem to be but a fair infer- 
ence from the facts already known or admitted that thèse margins 
were lost almost instantly after they were put up. Was there any 
obligation to put up further margins upon trades that were then 
pending, or were the trades made upon the condition that the par- 
ties only lost the margins they put up at the time the trades were 
made? Thèse are pertinent facts for you to consider. Could not the 
défendants hâve made this matter clear by bringing in proof of their 
trades and showing what they were, what was then done, what trans- 
actions were then pending, and that they were bound by their con- 
tracts with thèse exchanges to put up more margins if called for? 
The books of Flemming & Merriam showing their transactions are 
not produced, nor is their loss or destruction shown. The proof tends 
to show that they kept books. If so, thèse dealings with thèse ex- 
changes would or ought to hâve appeared or be shown by thèse books 
in some form. The fact that the books are not produced or accounted 
for is to be considered by you as at least tending to show that, if 
produced, the books would not help défendants' case. You are also 
to consider in this light, and as bearing upon Loring's individual 
participation in thèse transactions, the letter which he wrote to 
Miller, and which is in évidence in this case, and say whether a 
party not interested in this f und in the least would hâve written such 
a letter to Mr. Miller, and also to say whether the tone of .this letter 
does or does not convey the idea that he is writing in confidence to 
a man who knows that a fraud bas been perpetrated in référence to 
"Funds K and H." You are to consider this letter, its tenor,.the 
manner in which it is written, as bearing upon the question of the 
good faith of this man in his dealings with subscribers to thèse funds. 
I hardly need say that if the testimony of Mrs. Miller, W. W. 
Miller, and Charles E. Hyde is believed, then there is direct évidence 
tending to establish the fraudulent character of défendants' dealings 
with "Fund W." But défendants insist that this testimony is not 
worthy of belief; that Mrs. Miller's testimony, standing alone, does 
not prove fraud as to "Fund W;" that "W. W. Miller bas been im- 
peached, and that he also stands in the attitude of an accomplice in 
this fraud, who bas been promised immunity from some part of the 
punishment which may follow a conviction on an indictment now 
pending in this court against him. The interest of an accomplice 
who turns state's évidence, as it is called, is always to be considered 
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as affecting his credibility. Tou are, however, the sole judges oî his 
credibility. While it is proper for you to look for testimony corrob- 
orating the testimony of Miller, yet if, from the ténor of his testi- 
mony, you find it so cohérent, natural, and apparently truthfui that 
it satisties you he has told you the truth, then you hâve the right to 
convict on his testinaony, even if uncorroborated. So, also, if you 
find his testimony so coïncides with other proven or admitted facts 
as to make out and complète a harmonious whole; that if the other 
proven facts and cireumstances in the case corroborate or tend to 
corroborate Miller's statement, — then you are also at liberty to ac- 
cept his testimony on the ground that it is corroborated, or corrob- 
orated to some extent, and to your satisfaction. 

Testimony has been given tending to show that both Miller and 
Hyde bave bad réputations for truth and veraoity in the community 
where they réside. This does not necessarily compel you to disbe- 
lieve them, because even bad men and notorious liars may tell the 
truth sometimes, and under some cireumstances, and the question 
after ail is, hâve they told you the truth in this case ? In the Jirst 
place, is their statement so consistent with other proven facts as to 
impress upon you a conviction of its truthfulness ? secondly, do you 
find corroboration of their testimony from other witnesses, and the 
snrrounding cireumstances in évidence ? As I said before, you are 
the sole judges of the credibility of thèse witnesses, and must say, in 
the light of ail the proof in the case, whether you are satisfied they hâve 
told you the truth. You are not obliged to accept their statements, 
and you are not obliged to disbelieve them, but you must consider 
them in the light of the testimony and aet as your judgments and 
your consciences convince you you should in the light of ail the proof. 

Something has been said during the progress of the trial in regard 
to the conduct of Mr. Eay, one of the witnesses for the government, 
and a government officer, which it seems to me it is proper I should 
allude to. The post-office department has on its staff a class of 
officers known formerly as spécial agents. They are now, by a later 
statute, denominated post-office inspeetors. The duties of thèse in- 
spectors are very fuUy stated in some régulations of the post-office 
department which I will read to you. I will read régulation, section 
18 ; also section 30. [Reading régulations, sections 18 and SO.J You 
see very comprehensive powers are delegated to thèse agents. They 
are charged with seeing that the mails are not abused, and the nature 
of the duty which devolves upon them is the duty of seeing that the 
mails are not prostituted to be used for fraudulent purposes. You 
will say then, in view of the powers with which Mr. Inspecter Ray is 
clothed, under thèse rules, whether the testimony in this case dis- 
closed any undue or improper zeal in the performance of the duties 
which necessarily devolved upon him in the préparation and prose- 
cution of this case. Do you see anything which, as a sworn officer of 
the government, exercising thèse high powers, he ought not to hâve 
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done ? A man charged with the arrest and punishment, the ferret- 
ing out, of men engaged in fraudaient enterprises, or enterprises which 
he believes for the time being to be fraudulent, may, from the com- 
mon instinct which animâtes every honest man, be anxious that the 
guilty be brought to punishment. He may show an interest in that 
direction, and it is not to his discrédit, certainly, that he doea show 
such an interest, 

It cornes back, then, to this, does the proof in this case, when ail 
considered together, satisfy you beyond a reasonable doubt that 
thèse défendants intended to defraud the subseribers to "Fund W" 
of the money which those subseribers should be induced to send 
them ? Were the mails to be used for the purpose of effecting fraud, 
and were they so used? If you so find that défendants, or either 
of them, did so intend to defraud, then you should find the défend- 
ants guilty, or such one of them as devised or managed the scheme, 
without regard to whether his name appeared as principal or not. If, 
on the contrary, the testimony satisfies you that défendants intended 
to use and did use "Pund W" for the purpose of deaiing in grain, pro- 
visions, and stocks, and that such fund was lost by such dealings in 
good faith, then défendants should be aequitted. So, also, you must 
be satisfied from the proof that at the time thèse subseribers to "Fund 
W" were induced to intrust their money to défendants it was défend- 
ants' intention to convert such money to their own use; that is, if 
the fraudulent conversion was an aftertbought, concevved and acted 
upon after the défendants had obtained the money, then you should 
acquit. If at the time they got the money — the time it came into 
their hands — they intended in good faith to carry out their scheme, 
and invest it, but af terwards, after they got it in their hands, then con- 
verted it to their own use, then. the case is not made out under the 
Btatute. 



The Manhabset. 
(District Court, E. D. Virginia. January, 1884.) 

Admiraltt — Action for Dbath Oaused bt Négligence— ViRomiA Code, 
c. 145, H 7, 9. 

A State statuts which gives to the administrator of one who has beea killed 
by an accident a right of action for damages for the benefit of " husband, wife, 
parent, and child " of the deceased, against the person or corporation respon- 
sible for the accident, thereby créâtes a right which, though the killing be a 
marine tort, is net maritime, and a libel in rem brought by the administrator 
against a ship for the damages cannot be maintained. 

Sam:e — Statk Statute Ghting Right of Action in Pbrsonam. 

_ A statule which gives a right of action m personam does not thereby give a 
right of action in rem in a similar case in admiralty. 

Samb — States Cannot Oreate Maritime Rights. 

The States of this Union cannot creale maritime rights, or rights of action in 
admiralty ; nor can they endow with a maritime right one who is not entitled 
to that right by the law marititne. 
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In Admiralty. 

W. H. Black, whose administratrix, Prances Black, brings this 
iibel, was a colored man, 64 years old, who had irregalar employ- 
ment in fche United States navy yard, at Gosport, opposite Norfolk. 
He came upon the ferry-boat Manhasset, to cross the harbor to Nor- 
folk, on the eighteenth of March, 1881. As the boat was about to 
touch her landing on the Norfolk side, and while it was 18 inches 
off, he stepped one foot upon the float, which slipped, and he fell, bis 
other foot being caught by the boat as it came up to the float, and 
crushed. The wound was so severe that he died from it in one weèk 
from the day of the accident. He left a wife, aged 50 years, and 
«hildren aged, respectively, 40, 33, 28, 26, 24, 21, 18, 12, and 10 
years. This Iibel is based upon the statute of Virginia, c. 145, §§ 7, 
8, and 9, of the Code of 1873, which authorizes suits for damages for 
Personal injuries caused by ihe negleot or fault of other persons, or 
of corporations, to be brought after the death of the person injured, 
by his Personal représentative; the damages to be such as a jury may 
deem fair and just, not exceeding $10,000, which are to be paid to 
the widow, husband, wife, parent, and child of the deceased, in 
such proportions as a jury may direct; or, if there be no directions, 
then to be paid to those named, according to the statute of distribu- 
tion in the domicile of the deceased. The law requires such actions 
to be brought witbin a year after the death of the injured person. 
This Iibel, which is a Iibel in rem, was brought witbin that period. 

W. H. é J. J . Burrough», for libelant. 

James F. Crodcer and Skoup é Hughes, for claimant. 

Hughes, J. An important and difScult question of jurisdiction 
présents itself at the threshold of this case, a question not yet settled, 
and which bas been much confused by contradietory décisions. As 
rèquested by counsel, I will give to it an original considération. The 
Iibel is founded on a statute of Virginia, similar to statutes on tho 
saœe subject in most of the states, which overturns the common-law 
doctrine that actions and rights of action, for personal injuries, 
(torts.) die with the person injured; and provides that where a person 
who would be entitled to damages for an injury inflicted by another, 
dies of that injury, his administrator or executor may sue for the 
damages due the deceased for the benefit of the wife, husband, parent 
and child. It is to be observed that this state law, in giving such an 
action, thereby establishes the right of thèse next of kin to damages, 
upon appropriate proofs of fault and injury. It is also to be ob- 
served that the action which the statute gives is against the damni- 
fier himself, is an action in personam, and that it doea not give an 
inchoate lien upon the defendant's property for the damages to be 
recovered. The Iibel in the case at bar lays hold of this right of 
thèse next of kin, established by state law, as a maritime right, pré- 
sumes the existence of a maritime lien upon the ferry-steamer, and, 
instead of being a procaeding in personam against the owners of the 
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steamer, is a proceeding w rem brought direetly against the offend- 
ing thing, the vessel herself. The theory of the pleader in this case, 
therefore, assumes two propositions to be true, namely, — First, that 
a state law can create a maritime right; and, second, that a state 
law, by giving a right of action in personam in a particular case 
which happens to relate to a ship, thereby confers upon the admir- 
ai ty court jurisdiction of a suit in rem against that ship for the same 
cause of action. 

This is a suit in admiralty brought in a court which, on its ad- 
miralty side, can deal only with maritime causes of action brought 
by pecsons having a right to sue in this forum. Assuming, for the 
purposes of the présent case, that the killing of W. H. Black was a 
maritime tort; the question is, whether a right of action for damage 
accrues, under the maritime law, for the benefit of the next of kiu 
named by the statute, to the administratrix of the deceased. The 
natural right of the father or mother to sue in their own persons, for 
their own benefit, for damages for the killing of a son ; of a wife for 
the killing of a husband; of minor children for the killing of a father; 
or of persons in like natural relations to others slaughtered by nég- 
ligent accidents, is not in question hère. I concède (what, however, 
is not yet settled law) that such right exists under the maritime law, 
and may be sued upon in an admiralty court. But the state statute 
gives a very différent right. It empowers an administrator to sue 
for the benefit of certain next of kin, and thèse next of kin may 
be neither father, nor mother, nor minor child, but most of them 
may be adult children like those of this man Black, or others having 
no natural right to damages for the killing of an intestate. It is 
essentially a statutory right, and is unknown to the maritime law. 
Can a statutory right, unknown to it before, be introduced into that 
law by state législation, and can a person unknown to that law sue 
in an admiralty court on that right ? 

Let us consider what the maritime law is, how it arose, and how 
far it may be changed by local législation. The maritime law, vari- 
ously called the law of the sea, the law of shipping and admiralty, is 
that branoh of the law-merchant which particularly relates to the af- 
fairs and business of the sea, to ships, to their crews, and navigation, 
and to the conveyance, on navigable waters, of persons and property. 
It is a System of usages and principles which bas been adopted by 
the gênerai consent of commercial nations. It is not to be found in 
any distinct code or body of législation, but is so thoroughly exem- 
plified in treatises and recorded adjudications as to hâve lost the 
character of an unwritten law. It bas its authority and sanction in 
the consent of ail nations, whose courts enforce its principles. After 
its claim to be founded on principles of natural justice, its highest 
value consists in its world-wide uniformity and acceptance. It has 
grown up almost exclusively out of the praetical opérations of com- 
merce, and, from comparatively small dimensions, has expanded 
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under the developments of commerce, and with the improvementa 
■which hâve taken place in commercial methods and instrumentali- 
ties, into a great System of jurisprudence. It had its beginning in 
those âges in which the Roman law was dominant in the world, and 
derived most of its original principles from that source. Its forms 
of court procédure and methods of practice were derived from the 
Eoman judicature. 

It is not to be supposed, however, that this law has force in any 
particular jurisdiction contrary to the will of that sovereign power. 
Only so far as it is adopted by the législation and enforced by the 
judieial tribunals of each sovereignty, has it force in each juris- 
diction. It is only by consent that it is accepted throughout the 
world ; but, as a gênerai law, sanctioned by the gênerai consent of 
commercial nations, it cannot be restricted or augmented by local 
législation. While there is no doubt that each sovereignty may, 
within its own jurisdiction, and as to its own citizens, modify the 
maritime law at will, yet it is equally true that it cannot affeot it 
as to the world at large. Nor oan any spécial power make that a 
maritime contract or tort which is not so by the universal law-mer- 
chant, or take away from a contract which is maritime its maritime 
character ; yet it may déclare that any recognized principle of mari- 
time law shall or shall not hâve force within its jurisdiction. 

As to the power of each sovereignty over this law, the suprême 
court of the United States has said, in the case of The Lottawanna, 
21 Wall. 672e«seg..• 
"While it is true that the great mass of maritime law is the same in ail 
countries, yet in each country peculiarities exiet either as to some of the 
rules, or in the mode of enforcing them. * * * No one doubts that every 
nation raay adopt its own maritime code; still, the convenience of the com- 
mercial world, bound together as it is by mutual relations of trade and inter- 
course, demands that in ail essential things wlierein those relations bring 
them in contact, there should be a uniform law, founded on natural reason 
and justice. Hence the adbption by ail commercial nations (our own in- 
cluded) of the gênerai maritime law as the basis and groundworkof ail their 
maritime régulations. But no nation regards itself as precluded from making 
occasional modifications suited to its locality and the genius of its own people 
and institutions, especially in matters tliat are of merely local and municipal 
conséquence, and do not aflect other nations. * * * Each nation adopts 
the maritime law, not as a code having any independent or inhérent force, 
proprio vîgore, but as its own law, with such modifications and qualifica- 
tions as it sees fit. ïhus adopted and tbus qualified in each case, it becomes 
the maritime law of the particular nation that adopts it. And withoutsueh 
voluntary adoption it would not be law. And thus it happens that from the 
gênerai practice of commercial nations in making the same gênerai law the 
basis and groundwork of their several maritime Systems, the great mass of 
maritime law which is thus received by thèse nations in common cornes to be 
the common maritime law of the world. * * * 

"ïhis View of the subject does not in the slightest degree detract from the 
proper authority and respect due to that vénérable law of the sea, which has 
been the subject of such high encomiums from the ablest jurists of ail coun- 
tries, it merely places it upon the just and logical grounds upon which it is 
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accepted, and, with proper qualification, received wlth the bînding force of 
law in ail countries. * * * 

"ïhat we hâve a maritime law of our own, operative throughout tlie 
Union, cannot be doubted. The gênerai System of maritime law wliich was 
familiar to the lawyers and statesmen of the country when the constitution 
was adopted, was most certainly intended and ref erred to when it was de- 
clared in that instrument that the judicial power of the United States shall 
extend to ail cases of admiralty and maritime jurisdlction. * * * The 
constitution doesnotdefine the précise limita of the law thus adopted. * * * 
It assumes that the meaning of the phrase ' admiralty and maritime jurisdic- 
tion ' is well understood. * * « 

"One thing, however, is unquestionable, the constitution must bave re- 
ferred to a System of law co-extensive with, and operating uniformly in, the 
whole country. It certainly could not hâve been the intention to place the 
rules and limits of maritime law under the disposai and régulation of the 
several states, as that would bave defeated the uniformity and consistency 
at which the constitution aimed on ail subjects of a commercial cliaraeter af- 
fecting the intercourse of the states with each other or with foreign states. " 

From ail that bas been said, thèse things would seem to be clear : 
First, that the maritime law, existing as it does by the common con- 
seat of nations, and, being a gênerai law, cannot be changed or 
modified as to its gênerai opération by any particular sovereignty; 
second, that it has force in any country only by its adoption, express 
or implied, by that country, and may b.e modified in its spécial op- 
ération in that jurisdiction at the will of that spécial sovereignty; 
third, that it is by such adoption part of the fédéral law of the United 
States, and incapable of modification by state enaotment — congress 
having exclusive power, under the constitution, "to regulate com- 
merce with foreign nations, and among the several states, and with 
the Indian tribes;" and the judicial power of the United States, "ex- 
clusive of the state courts," extending "to ail cases of admiralty and 
maritime jurisdiction," 

We hâve thus arrived at the particular question involved in the 
case at bar. As a gênerai proposition, a state of this Union has no 
power to affect the law maritime, either by addition, subtraction, or 
altération. To acknowledge the authority of a state of this Union, 
(not sovereign in its power over commerce,) to change in any partic- 
ular the maritime law, would be in the end to destroy that law as a 
System of jurisprudence, by subjecting ships of commerce to a différ- 
ent law in every American port which they might enter. As to the 
exclusive power over this law, of the congress of the United States, 
an able judge has said, (In re Long Island, etc., Go. 5 Fed. Eep. 619 :) 

"Uniformity in the maritime law is one of its peculiar characteristics — 
one of the things which maltes it most bénéficiai in its opération ; and the 
great beneflts to resuit from such uniformity in maritime law, as adminis- 
tered in the courts of the Union, was one of the inducements to the adoption 
of the constitution, and the controlling reason for conferring on the gênerai 
government the exclusive jurisdiction of ail admiralty and maritime causes, 
as well those arisirig in the commerce of the state on navigable waters as 
those arising in Interstate and foreign commerce." 
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Though it is undoubtedly true, in gênerai, that a state cannot give 
a right in admiralty, that is to say, a maritime right, which did not 
exist before, tiie proposition is not true as to rights in equity or at 
commun law. As to thèse latter, the great body of laws administered 
in fédéral courts are of state authority. An instance of thia sort of 
suit is furnishod by Ry. Co. v. Whitton, 13 Wall. 270, in a case pre- 
cisely like this at bar, except that the tort was inflicted by a railroad 
instead of a steam-boat, and in which an action at common law 
was brought in the United States circuit court by the administra- 
tor of the person killed, in strict accordance with a law of Wiscon- 
ain practically identieal with thé law of Virginia now under consid- 
ération. So, if the administratrix of William H. Black had been a 
citizen of North Carolina, and had brought her action in the United 
States circuit court sitting hère, for this very cause of action, holding 
as I would that the statutory right sued upon was not maritime, I 
should hâve entertained the suit and left it to a jury to détermine the 
amount of damages to be awarded. We are not dealing in the prés- 
ent case with municipal law, or with the gênerai commercial law not 
maritime. Thèse are administered concurrently by state and by féd- 
éral courts, the one or the other having jurisdiction with référence to 
the résidence of parties in suits, or to the authority, state or fédéral, by 
which the law administered bas been enacted. The proposition at 
which we bave arrived relates exclusively to the maritime law and the 
admiralty jurisdiction. It is, that a state cannot create a maritime 
right or confer jurisdiction, in any particular, upon an admiralty court. 
The libel under considération, as before said, assumes both branches 
of this proposition to be true. The state of Virginia bas enacted that 
where a person bas been killed by the fault or négligent act of an- 
other, his executor or administrator may recover damages, not ex- 
ceeding $10,000, for the injury. It bas also enacted that the Per- 
sonal représentative may sue for the damages, for the beneût of 
certain of the next of kin of deeeased entitled under the local statute 
of distributions. It seems to me perfectly clear that this libel cannot 
be sustained on the basis of those provisions of the Virginia Code 
upon which the libel is founded. The right of an administrator to 
damages for injury to his intestate, when alive, is not a maritime 
right, and is unknown to the maritime law. The right of action to 
recover such damages does not belong, under the admiralty jurisdic- 
tion, to an administrator, and I think cannot legally be sustained in 
an admiralty court. 

There are décisions in apparent contradiction to this view of the 
subject, and I come now to consider them. It will be observed that 
some of the cases about to be reviewed are brought by the father, or 
mother, or husband of the deeeased, and assert a right, under the 
principles of natural justice, to recover. I am of opinion that suits 
of that character can be maintained in admiralty. Another, and a 
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différent class, are founded upon state statutes; thèse are they which, 
I think, eannot be sustaiued. 

First, as to the English cases. Acts of Parliament, 9 & 10 Viet. 
c. 93, called Lord Campbell's act, and 2T & 28 Vict. c. 95, § 2, first 
created the right of action at common law for compensating the fam- 
ilies of persons killed by accident. Thèse acts did not confer juris- 
diction in this matter upon the English high court of admiralty. If 
that court had jurisdiction in such cases, it could only be by virtue 
of 24 Vict. c. 10, which provides that the "high court of admiralty 
shall hâve jurisdiction over any claim for damage done by a ship." 
This clause was construed by the high court of admiralty and privy 
council to confer the jurisdiction to entertain libels for the beneht of 
the families killed by accident, in several décisions. See The Sylph, L. 
E. 2 Adm, & Ecc. 24; The Guld/axe, Id. 325; The Explorer, L. E. 3 
Adm. & Ecc. 289; The Beta, 2 Prec. Ch. 447; The Franconia, 2 Prob. 
Div. 163. But thèse décisions as to the admiralty jurisdiction in Bng- 
land may be considered as having been virtually overruled by the court 
of queen's bench in Smith v. Browti, L. E. 6 Q. B. 729 ; by the court of 
exchequer in James v. Lon. é S. W. R. Co, 7 Exch. 287; and by the court 
of common pleas in Simpson v. Blues, L. E. 7 C. P. 290. The policy 
of the English common-law courts seems to be to require claims for 
damages of the class under considération, to be in ail cases assesaed 
by a jury. But thèse English eases are inapplicable in this country. 
ïhere is no doubt that the maritime law and jurisdiction are subject 
in England to the power of parliament. Indeed, the admiralty juris- 
diction bas become there exclusively the créature of parliamentary 
and judicial législation. No one in this country contends for a like 
power over maritime law and admiralty jurisdiction, even of congress; 
much less do the states possess it. 

Coming to American décisions, I find but few of thèse directly in 
point. 

The case of Plummer v. Webh, 1 Ware, 79, was one in which a 
father brought a libel in personam against the master and mates of 
a vessel, who had ill-treated the son in such manner as to cause 
his death. This libel was not founded upon any state statute, but 
upon the law of nature, and was not brought by the father in char- 
acter of administrator. It is, therefore, essentially unlike the case 
at bar, which is an action in rem, by an administra trix, founded upon 
a state law. Judge Waeb dismissed the libel, not, indeed, upon the 
ground that admiralty could not entertain an action by the father for 
such a cause, which he distinctly admitted, but on the ground that 
aotual damage was not proven. 

In Crapo v. Allen, 1 Sprague, 184, which was a case like ours, 
where the tort was undoubtedly maritime, but where the action was 
brought by an administrator of the injured deceased person, Judge 
Speague held that, notwithstanding a state statute like that of Vir- 
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gixiia, the right of action for a tort died with the injured person, in 
admiralty as well as at comraon law. This opinion he afterwards 
modified in Cutting y. Seabury, Id. 522. 

In The David Reeves, 5 Hughes, 90, the libel in rem was brought 
by the mother for the death of her son, in her character as mother, 
and not as administratrix, daiming under the gênerai jurisdiction of 
admiralty, and not under the state statute of Maryland. Judge 
MoERis sustained the jurisdiction, but awarded only $T00 damages. 

The case of 2'he Sea Gull, Chase's Dec. 145, had been decided in 
the fourth circuit before that of The Reeves, and Judge Moeris based 
his décision just oited on that authority. In The Sea Gull case a 
libel in rem was filed by a father for the death of a son, in his char- 
acter of father, and not of administrator, no référence heing made to 
state statute. The libel was sustained in a learned opinion by Chief 
Justice Chase, and furnishes law to the courts of this circuit in simi- 
lar cases, and to me in the case at bar. 

In the case of The Highland Light, Chase's Dec. 150, also decided 
by Chief Justice Chase, a libel in rem was brought by a widow and 
son for the death of a husband and father. The libel was dismissed 
on a construction given by the court to an act of congress which al- 
lowed an action in personam against the vessel libeled, the court hold- 
ing that it was not the intention of congress to give a libel in rem. 
To that estent that décision is adverse to the présent libel, which is 
brought in rem, under a statute giving only a remedy in personam. 
But the chief justice declared in an obiter dictum in the case, that un- 
der a state statute giving a right and a remedy to the family of a per- 
son killed by accident, an admiralty court might enforce the right by 
its own methods. I do not consider this dictum binding upon this 
court; espeeially as, in several subséquent cases, the suprême court 
of the United States, although opportunity has been abundantly af- 
forded it to do so, has refrained from passing upon the question. 

In the case of L. I. Transp. Go. 5 Eeporter, 601, the district court 
for the southern district of New York seems to hâve held that an ad- 
ministrator may, under a state law giving right of action for dam- 
ages in favor pf the families of persons killed by accident, bring a 
libel in rem in admiralty; but this was but an incidental part of the 
case decided, and the question does not seem to hâve been-specially 
considered. I do not feel bound to follow it. 

In the case of Holmes v. Ry. Go. 5 Fed. Eep. 75, there was a libel 
in rem against a ferry-boat, by an administrator, claiming damages 
for an accidentai killing of his intestate, in favor of his family, based 
on a state statute like that of Virginia. It was precisely duch a 
case as the one at bar. In a learned and able opinion, Judge Deadï 
sustained the libel and awarded damages, holding as foUows ; 

"The tort which caused the death of Perkins, having occurred on a nav- 
igable water of the United States, is a marine one; and, even if the maritime ■ 
law does not give a remedy for the wrong, tlie law of the state, [of Oregon,] 
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having given the right to the administrator to recover damages tlierefor, this 
court, as a court o£ admiralty, has jurisdiction of a suit to enforce such a 
right." 

In this décision the learned jndge entirely pretermits the question 
■whether, on a state stattite which gives only a right of action in per- 
sonam, an admiralty court is at liberty to found an action in rem, 
which assumes that the state statute gave not only a personal right 
of action, but also a lien on the offending steam-boat. 

In the case of The Garland, 5 Fed. Eep. 924, which was precisely 
such a case as the one just cited, and as the one at bar, founded upon 
the statute of Michigan, Judge Bbown sustained the libel in défér- 
ence to cases which he cited, but with the deprecatory remark that 
"against this concurrence of co-ordinate courts, I do not feel at lib- 
erty to set up my own opinion, particularly in view of the fact that 
the common-law rule seems to be consonant neither with reason nor 
justice." 

In the case of The Epsilon, 6 Ben. 378, which was a pétition by 
the owner of the steamer, whose boiler had exploded, to be allowed 
the benefit of the act of congress limiting the liability of the owners 
of vessels to claima for damage, there would seem to hâve been no 
libels actually filed against the vessel by administrators of persons 
who had been killed by the accident, aud the judge, in his décision, 
did no more than recognize the liability of the vessel for such inju- 
ries, citing the case of The Sea Gull, supra, and others, in support of 
such claims. The case does not apply to the one at bar. 

In the case of 2'he Sylvan Olen, 9 Fed. Eep. 335, which is later 
than any of those before cited, a libel in rem was filed precisely similar 
to the one at bar, by the administrator (who was husband) of one 
Margaret Welsh, who had been killed by the Glen in running over 
and sinking a small boat, on board of which the deceased was. It 
was founded on a statute of New York identieal with that of Virginia, 
on which the présent libel is based. The court refused to sustain tho 
libel, justifying its décision by the following observations : 

"This statute does not provide for tlie survival of any right of action be- 
longing to the deceased. It créâtes a liability where none before existed. It 
makes a new cause of action, namely, the death, and it déclares who shall be 
liable to such action, and by whom, as well as for whose beneflt, the action 
may be maintained. It is not doubted that the right created by this statute 
of the state may be enforeed in a proper case by the courts of the United 
States ; nor that it may be enforeed in the admiralty when a marine tort is 
the foundation of the right. Thèse propositions hâve not been controverted 
liere; but they by no means afiford ground on which to maintain this ac- 
tion; for this is an action in rem, and, if maintainable at ail, must rest upon 
the proposition that the libelant, by virtue of this statute of the state, has a 
maritime lien upon the vessel for the damages resulting to the husband and 
next of kin of Margaret Welsh from the death of that person. No ground 
is suggested upon which such a proposition can be maintained. The words 
are, ' the person who, or the corporation which, * * * shall be liable.' 
Those words oreate no lien, much less a maritime lien; and, if they did, how 
can it be held that a state has power to create a maritime lien for the beneflt 
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of this husband and next o£ kin î It is true that it is held by the suprême 
court of the United States that a lien created by a state statute for supplies 
and repairs to a dotnestic vessel, may be enforcpd by admiralty proceedings 
in the courts of the United States. But the rule in the class of cases referred 
to is peculiar. It is conceded by the court to be anomalous, and its basis on 
any sound principle doubted, (TJie Lottawanna, 21 Wall. 581;) and Iknow 
of no expressions of that court that will warrant the belief that any exten- 
sion of such an nnomaly would be approved. Besides, in this instance, the 
state statute créâtes no lien at ail. It is not seen, therefore, how, in any as- 
pect, the statute upon which the libelant relies, can afford a right oiE action 
against this vessel." 

I cannot but express a full concurrence in this opinion of Judge 
Benedict. As to the lien upon domestio vessels, in home ports, in 
favor of material-men, for repairs, materials, and supplies furnished 
at home, the suprême court of the United States assumed in ita 
twelfth rule in admiralty, that the admiralty lawof the United States, 
though giving a right of action to the material-man in personam, did 
not give him a lien and right of action in rem in the home port. Un- 
der the gênerai law maritime, that lien did exist. It was in order to 
cure one anomaly in the American law of admiralty that another had 
to be resorted to ; and the suprême court was driven to the expédient 
of allowing our admiralty courts to assume that where a state law 
gave a statutory lien to material-men for supplies, crédit must be pre- 
sumed to bave beon given to the ship itself, irrespectively of owner- 
ship, and on that presumption, to entertain libels in rem against the 
ship. Yet it is no great anomaly where a maritime right exists giving 
a right of action in personam in admiralty, and the state superadds a 
lien upon a ship, for the admiralty court to entertain an action inrem 
on the basis of that lien. 

Another anomaly in the admiralty jurisprudence of the United States 
is furnished by the pilot laws of the several seaboard states. Pilots 
and their transactions are subjects, ail the world over, of the admiralty 
law and jurisdiction. Congress has power to pass gênerai pilot laws 
for the the whole Union which would supersede the pilot laws of the 
several states. But congress has not yet exercised this constitu- 
tional power, and bas thereby forced upon our admiralty courts the 
necessity of administering their jurisdiction over pilots more or less 
on the basis of state laws. 

But thèse liens of material-men depending upon state statutes, and 
the matter of pilots' fées given by state laws, which pilots are allowed 
to libel for in rem in admiralty, are exceptions to the gênerai rule, 
— otherwise without exception, — that rights created by state statute, 
unless identical with maritime rights, are not maritime, and cannot 
be made the basis of libels in rem in admiralty. As an action by an 
administratrix for the benefit of certain next of kin of W. H. Black, 
based upon a right created by state law, and unknown to the law 
maritime, I must hold that this libel cannot be sustained, and must 
be dismissed. But it shall be without préjudice, and without costs. 
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I have aiready virtually expressed the opinion that the widow of 
the deceased man, Black., and his minor children, have a right of 
action, by libel in rem, 'against the ferry-boat Manhasset, in their 
owû name, for their own benefit. Such a libel may be joint. The 
décision of Chief Justice Chase in the case of The Sea GuU, supra, 
establishes the validity of such a libel in this circuit. I would 
maintain its validity independently of that précèdent. Such a right 
of action is a maritime right eonferred by the gênerai law mari- 
time, (Domat, Civil Law, pt. 1, bk. 2, tit. 8, § 1, art. 4; Grotius, 
lib. 2, c. 17, § 13; Euth. Inst. 206; Bell, Prin. Se. Laws, p. 748, 
§ 2029; Ersk. Inst. bk. 4, tit. 4, § 105;) and is not limited as to 
time by the 12 months' limitation of the state statute. If a libel of 
that character is brought, I will entertain it. It would probably be 
compétent to allow the présent libel to be amended so as to make it 
one in which the widow and minor children of the deceased shall 
sue in their own right, for their own benefit. I will hear a motion 
for that purpose. 



Ekd of Vowjmb 18. 



